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4 CSR 240-20.015 Affiliate Transactions

PURPQSE: This rule is intended to prevemt
regulated utilities from subsidizing their non-
regulated operations. In order to accomplish
this objective, the rule sets forth financial
standards, evidentiqry standards and record-
keeping requirements applicable to any Mis-
sourt Public Service Commnission (commis-
sion) regulated electrical corporation
whenever such corporation participates in
transactions with any affiliated entity (except
with regard to HVAC services as defined in
section 386.754, RSMo Supp. 1998, by the
General Assembly of Missouri}. The rule and
its effective enforcement will provide the pub-
lic the assurance that their rates are not
adversely impacted by the wilities'® nonregu-
lated activities. -

(1) Definitions.

(A) Affiliated entity means any person,
including an individual, corporation, service
company, corporate subsidiary, firm, partner-
ship, incorporated or unincorporated associa-
tion, political subdivision including a public
wtility district, city, town, county, or a com-
binatien of political subdivisions, which
directly or indirectly, through one (1) or more
intermediaries, controls, is controlled by, or
is under common control with the regulated
electrical corporation.

{B) Affiliate transaction means any trans-
action for the provision, purchase or sale of
any information, asset, product or service, or
portion of any product or service, between a
regulated electrical corporation and an affili-
ated entity, and shall include all transactions
carried out between 2ny unregulated business
operation of a regulated electrical corporation
and the regulated business operations of a
electrical corporation. An affiliate transaction
for the purposes of this rule excludes heating,
ventilating and air conditioning (HVAC) ser-
vices as defined in section 386.754 by the
General Assembly of Missouri.
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{C) Control (including the terms “control-
ling,” “controlled by,” and “common con-
trol ") means the possession, directly or indi-
rectly, of the power to direct, or to cause the
direction of the management or policies of an
entity, whether such power is exercised
through one (1) or more intermediary enti-
ties, or alone, or in conjunction with, or pur-
suant to an agresment with, one or more
other entities, whether such power is exer-
cised through a majority or minority owner-
ship or voting of securities, common direc-
tors, officers or stockholders, voting trusts,
hoiding trusts, affiliated entities, contract or
any other direct or indirect means. The com-
mission shall presumme that the beneficial
ownership of ten percent (10%) or more of
voting securities or partmership interest of an
entity constitutes control for purpeses of this
rule. This provision, however, shall not be
construed to prohibit a regulated electrical
corporation from rebutting the presumption
that its ownership interest in an entity confers
control.

(D} Corporate support means joint corpo-
rate oversight, governance, support systems
and personne!, involving payroll, sharcholder
services, financial reporting, human
resources, employee records, pension man-
agement, legal services, and research and
development activities.

(E) Derivatives means a financia] instru-
ment, traded on or off an exchange, the price
of which is directly dependent upon (i.e.,
“derived from™) the value of ome or more
underlying securities, equity indices, debt
instruments, commodities, other derivative
instruments, or anmy agreed-upon pricing
index or arrangement (e.g., the movement
over time of the Consumer Price Index or
freight rates). Derivatives involve the trading
of rights or obligations based on the underly-
ing product, but do not directly transfer prop-
erty. They are used io hedge risk or to
exchange a floating rate of return for a fixed
rate of return.

(F) Fully distributed cost (FDC) means a
methodology that examines all costs of an
enterprise in relation to al! the goods and ser-
vices that are produced. FDC requires recog-
nition of all costs incurred directly or indi-
rectly used to produce a good or service.
Costs are assigned either through a direct or
allocated approach. Costs that cannot be
directly assigned or indirectly allocated (e.g.,
general and administrative) maust also be
included in the FDC calculation through a
general allocation.
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{G) Information means any data obtained
by a regulated electrical corporation that is
not obtainable by nonaffiliated eniities or can
only be obtained at a competitively pro-
hibitive cost in either time or resources.

- (IPreferential service means information
or treatment or actions by the regulated elec-
trical corporation which places the affiliated
entity at an unfair advantage over its com-
petitors.

(1) Regulated electrical corporation means
every electrical corporation as defined in sec-
tion 386.020, RSMo, subject to commission
regulation pursuant to Chapter 393, RSMo.

() Unfair advantage means an advantage
that cannot be obtained by nenaffiliated enti-
ties or can only be cbtained at a competitive-
ly prohibitive cost in either time or resources.

(K) Variance means an exemption granted
by the commission from any applicable stan-
dard required pursuant to this rule.

(2) Standards.

(A) A regulated electrical corporation shall
not provide a financial advantage to an affili-
ated emtity. For the purposes of this rule, a
regulated electrical corporation shall be
deemed to provide a financial advantage to an
affiliated entity if—

1. It compensates an affiliated entity for
goods or services above the lesser of—
A_ The fair market price; or
B. The fully distributed cost to the
regulated electrical corporation to provide the
goods or services for itself; or
2. Tt transfers information, assets, goods
or services of any kind to an affiliated entity
below the greater of—
A. The fair market price; or
B. The fully distributed cost to the
regulated electrical corporation.

(B) Except as necessary to provide corpo-
rate support functions, the regulated electri-
cal corporation shall conduct its business in
such a way as not to provide any preferential
service, information or treatment to an affili-
ated entity over another party at any time.

(C) Specific customer information shall be
made available to affiliated or unaffiliated
entities cnly upen consent of the customer or
as otherwise provided by law or commission
riles or orders. General or aggregated cus-
tomer information shall be made available to
affitiated or unaffiliated entities upon similar
terms and conditions. The regulated electrical
corporation may set reasonable charges for
costs incurred in producing customer infor-
mation. Customer information includes infor-
mation provided to the regulated utility by
affiliated or unaffiliated entities.
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(D} The regulated electrical corporation
shall not participate in any affiliated transac-
tions which are not in compliance with this
rule, except as otherwise provided in section
(10) of this rule.

(E) If a customer requests information
from the regulated electrical corporation
about goods or services provided by an affil-
iated entity, the regulated electrical corpora-
tion may provide information about its affili-
ate but must inform the customer that
reguiated services are not tied to the use of an
affiliate provider and that other service pro-
viders may be available. The regulated elec-
trical corporation may provide reference to
other service providers or to commereiat list-
ings, but is not required to do so. The regu-
lated electrical corporation shall include in its
annual Cost Allocation Manual (CAM), the
criteria, guidelines and procedures it will fol-
iow to be in compliance with this rule.

(F} Marketing materials, information or
advertisernents by an affiliate entity that share
an exact or similar name, logo or trademark
of the regulated utility shall clearly display or
announce that the affiliate entity is not regu-
lated by the Missouri Public Service Com-
mission.

(3) Evidentiary Standards for Affiliate Trans-
actions.

(A) When a regulated electrical corpora-
tion purchases information, assets, goods or
services from an affiliated entity, the regulat-
ed electrical corporation shall either obtain
competitive bids for such information, assets,
goods or services or demonstrate why com-
petitive bids were neither necessary nor
appropriate.

(B) In wansactions that involve either the
purchase or receipt of information, assets,
goods or services by a regulated electrical
corporation from an affiliated entity, the reg-
ulated electrical corporation shall document
both the fair market price of such informa-
tion, assets, goods and services and the FDC
to the regulated electrical corporation to pro-
duce the mformation, assets, goods or ser-
vices for itself.

(C) In transactions that involve the provi-
sion of information, assets, goods or services
to affiliated entities, the regulated electrical
corporation must demonstrate that it—

1. Considered all costs incurred to com-
plete the transaction;

2. Calculated the costs at times relevant
to the transaction;

3. Allocated all joint and common costs
appropriately; and

4. Adequately determined the fair mar-
ket price of the information, assets, goods or
services.

(D) In transactions involving the purchase
of goods or services by the regulated electri-
cal corporation from an affiliated entity, the
regulated electrical corporation will use a
commission-approved CAM which sets forth
cost allocation, market valuation and internal
cost methods. This CAM can use bench-
marking practices that can constitute compli-
ance with the market value requirements of
this section if approved by the commission.

{4) Record Keeping Regquirements.

(A} A regulated electrical corporation shall
maintain books, accounts and records sepa-
rate from those of its affiliates,

(B) Each regulated electrical corporation
shall maintain the following information in a
mutually agreed-to electronic format (i.e.,
agreement between the staff, Office of the
Public Counsel and the regulated electrical
corporation) regarding affiliate transactions
on a calendar year basis and shall provide
such information to the commission staff and
the Office of the Public Counsel on, or
before, March 15 of the succeeding year:

1. A full and complete list of all affiliat-
ed entities as defined by this rule;

2. A full and complete list of all goods
and services provided to or received from
affiliated entities;

3. A full and complete list of all con-
tracts entered with affiliated entides;

4. A full and complete [ist of all affiliate
transactions undertaken with affiliated enti-
ties without a written contract together with a
brief explanation of why there was no con-
tract;

5. The amount of all affiliate transac-
tions by affiliated entity and account charged;
and

6. The basis used (¢.g., fair market
price, FDC, etc.) to recerd each type of affil-
iate transaction.

{C) In addition, each regulated electrical
corporation shall maintain the following
information regarding affiliate transactions
on a calendar year basis:

1. Records identifying the basis used
(e.g., fair market price, FDC, etc.) to record
alt affiliate transactions; and

2, Books of accounts and supporting
records in sufficient detail to permit verifica-
tion of corepliance with this rule.

(5) Records of Affiliated Entities,

(A) Each regulated electrical corporation
shall ensure that its parent and any other affil-
iated eatities maintain books and records that
include, at a minimum, the following infor-
mation regarding affiliate transactions:

1. Documentation of the costs associat-
ed with affiliate transactions that are incurred

by the parent or affiliated enticy and charged
to the regulated electrical corporation;

2. Documentation of the methods used
to allocate and/or share costs between affili-
ated entities including other jurisdictions
and/or corporate divisions;

3. Description of costs that are not sub-
ject to allocation to affiliate transactions and
documentation supporting the nonassignment
of these costs to affiliate transactions;

4. Descriptions of the types of services
that corporate divisions and/or other central-
ized functions provided to any affiliated enti-
ty or division accessing the regulated electri-
cal corporation’s contracted services or
facitities;

5. Names and job descriptions of the
employees from the regulated electrical cor-
poration that transferred to a nonregulated
affiliated entity;

6. Evaluations of the effect on the relia-
bility of services provided by the regulated
electrical corporation - resulting from the
access to regulated contracts and/or facilities
by affiliated entities;

7. Policies regarding the availability of
customer information and the access to ger-
vices available to nonregulated affiliated enti-
ties desiring use of the regulated electrical
corporation’s contracts and facilities; and

8. Descriptions of and supporting docu-
mentation related to any use of derivatives
that may be related to the regulated electrical
corporation’s operation even though obtained
by the parent or affiliated entity.

(6) Access to Records of Affiliated Entities.

(A) To the extent permitted by applicable
law and pursuant to esrablished commission
discovery procedures, a regulated electrical
corporation shall make available the books
and records of its parent and any other affili-
ated entities when required in the application
of this mle.

(B) The commission shall have the author-
ity to—

1. Review, inspect and audit books,
accounts and other records kept by a regulat-
ed electrical corporation or affiliated entity
for the sole purpose of ensuring compliance
with this reie and making findings available
to the commission; and

2. Investigate the operations of a regu-
lated electrical corporation or affiliated end-
ty and their relationship to each other for the
‘sole purpose of ensuring compliance with this
rule.

(C) This rule does not modify existing
legal standards regarding which party has the
burden of proof in commission proceedings.
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