
KELLEY DRYE & WARREN LLP
A LIMITED LIABILITY PARTNE"RSHIP

NEW YORK, NY

3050 K STREET, N. W.

SUITE 400 FACSIMILE

TYSONS CORNER. VA WASHINGTON, D.C. 20007 (202) 342-8451

ww.kelleydrye.com .CHICAGO,IL

STAMFORD. CT (202) 342-8400

PARSIPPANY. NJ

DIRECT LINE: (202) 342-8552
BRUSSELS, BELGIYM

EMAIL: mconwayi!kelfeydrye.com

AFFILIATE OFFICES
MUMBAI, INDIA

August 9, 2006.
om STAMP & RETURN

VIA UPS OVERNIGHT FILED3
The Honorable Dale Hardy Roberts, Secretary
Missour Public Service Commission
Governor Office Building
200 Madison Street
Jefferson City, MO 65102-0360

AUG i 0 Z006

Missouri Pul?li~
Service Commission

Re: Informational Filing Regarding a Change in Ownership of Authorized

Telecommuncations Providers in Connection with a Merger Transaction

Dear Judge Roberts:

Xspedius Management Co. Switched Services, LLC, Xspedius Management Co.
of Kansas City, LLC (together, "Xspedius Certificated Subsidiares"), Xspedius
Communications, LLC ("Xspedius Parent", and together with Xspedius Certificated
Subsidiares, "Xspedius")and Time Warer Telecom Inc. ("Time Warer Telecom") (Xspedius

and Time Warer Telecom, collectively, the "Paries"), by their counsel, hereby respectfully
advise the Missour Public Service Commission ("Commission") of a pending transfer of control
of the Xspedius Certificated Subsidiares as a result ofthe acquisition ofXspedius Parent by
Time Warer Telecom. Please note that this is a parent holding company level transaction; that
is, the membership interests of the Xspedius Certificated Subsidiares will remain wholly owned
by Xspedius Parent and will not be directly affected by the pending transfer of control described
herein. The Paries submit that the pending transfer of control does not require prior
Commission approval, and thus, ths inormation is being submitted to the Commssion for
informational puroses only. i

.,

See Mo. Rev. Stat. §392.300. Mo. Rev. Stat. §392.300.i is inapplicable to the proposed transaction
because it is a stock tranaction and the Partes wiI not seJI or otherwse dispose oftheIr franchise, facilities
or system and the Pares do not propose to merge or consolidate their works and system with those of
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Pursuant to the terms of an Agreement and Plan of Merger ("Agreement") dated
July 27,2006 among Time Warer Telecom, Xspedius Parent and varous affiliated entities,2 as
described in more detail below, Time Warer Telecom will acquire the membership interests of
Xspedius Parent. As a result, Xspedius Parent will become a wholly-owned subsidiar of Time
Warner Telecom. The pending transaction is not expected to result in any loss or impairment of
service to any of the customers ofXspedius. The change in control does not involve a transfer of
operating authority, assets or customers, and therefore, will not affect the identity of the utilities
authorized to provide telecommunications servces in Missour. Xspedius wil continue to offer
the same services at the same rates, terms and conditions as at present. Accordingly, the
transaction will be transparent to consumers. The only change wil be that the Xspedius
Certificated Subsidiares will be under the ultimate control of Time Warer Telecom.

."

In support of this notification, the Parties provide the following information:

TbeParties

Time Warner Telecom Inc. Through its operating subsidiares, Time Warer
Telecom Inc. ("Time Warer Telecom") (NASDAQ:TWTC), a publicly held Delaware

. corporation headquartered in Littleton, Colorado, is a leading provider of voice and/or data

networking solutions to business customers in 25 states and44 U.S. metropolitan areas. Time
Warner Telecom also supplies dedicated Internet access, and local and long distance voice
services for long distance carers, wireless communications companes, incumbent local
exchange carrers and enterprise organizations in the healthcare, finance, higher education,

2

another carer in connection with the transaction. In addition, the Commssion has stated, based on the
Missour Supreme Cour's decision in Public Servo Comm 'n V. Union Pac. R.R., 197 S.W. 39 (Mo. Banc
1917), that Mo. Rev. Stat. §392.300.2 applies only to the transfer of ownership and control ofa telephone
corporation formed under the laws of the State of Missour. See Contingent Application ofCFL, L.L.c.,
and Its Subsidiary, Calls For Less, Inc., and ILD Telecommunications, Inc., For Approval Nunc Pro Tunc
of a Transfer of Control of Calls For Less, Inc., or Alternatively, for Retroactive Waiver of Section
392.300.2, RSMo., Case No. TM-99-336 (Mar. 16, 1999); In the Matter of the Joint Application of Feist
Long Distance Service, Inc., Telecom Resources, Inc. d/b/a TRINetwork, Inc., and Advanced
Communications Group, Inc., for Approval of Transfers of Control, Case No. TM-2000-146 (Order
Dismissing Application for Lack of Jursdiction, issued October 19, 1999); In the Matter of the Joint
Application ofMatrzx Telecom, Inc., AvTel Communications, Inc. and Matrix Acquisition Holdings Corp.

for Approval of a Stock Purchase Agreement and Related Transactions, Case No. TM-2000-247 (Order
Grantig Motion to Dismiss for Lack of Jursdiction, issued May 30, 2000). The Pares are not Missour
corporations so, under Commssion precedent, Section 392.300.2 does not apply. Furer, there will be no

changes in the operations of the reguated companies. Thus, the transaction falls into one of the categories
of transactions that does not require Commssion approval. See Letter from Clif Snodgrass, Senior
Counsel, General Counsel's Offce, to Heather Hendricbon, Kelley Drye & Warren, LLP, dated November
18,2003.

The Affiliated entities are XPD Acquisition, LLC, Xspedius Management Co., LLC and Xspedius Holdig
Corp.
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manufactung and hospitality industres. As of March 31,2006, Time Warer Telecom's fiber
networks covered 13,913 local route miles and 7,015 regional route miles. Time Warer
Telecom continues to expand its IP backbone data networking capability between markets
supporting end-to-end Ethernet connections for customers, and has selectively interconnected
existing servce areas within regional clusters with fiber optic facilities that it owns or leases
from other carers. More information about Time Warer Telecom can be found at

ww.twelecom.com.

Time Warer Telecom's operating subsidiares offer local and long distance
telecommunications services in 25 states/ not including Missour. Time Warer Telecom is also
authorized to provide both domestic interstate and international telecommuncations servces by
the Federal Communcations Commission. As noted above, immediately after closing ofthe
transaction, Time Warner Telecom and its subsidiares are not affected by the proposed transfer
of control described herein and will continue to operate under their same names, tariffs, rates,
contract terms and conditions as at present.

A diagram showing the curent corporate structure of Time Warer Telecom is
appended hereto as Exhibit A.

Xspedius Communications, LLC. Xspedius Communications, LLC ("Xspedius

Parent") is a Delaware limited liability company that is privately-held and located at 5555
Winghaven Boulevard, O'Fallon, Missour 63368-3626. Xspedius provides advanced, integrated
telecommunications services targeted to small and medium-sized business customers, including
local and long distance telephone services in combination with enhanced communications
featues. Through its subsidiares, Xspedius Parent currently offers competitive local and long
distance telecommunications services in 20 states, and the Distrct of Columbia, including
Missour, operating 2,800 fiber route miles (as of March 31, 2006) in 43 markets.4 In Missouri,
the Xspedius Certificated Subsidiares are authorized to provide long distance and competitive
local exchange telecommuncations services.5 Xspedius Parent is also authorized to provide both
domestic interstate and international telecommunications services by the Federal
Communcations Commission.

3
Operatig subsidiares of Time Warer Telecom are authoried to provide telecommuncations services in
the following states: Arona, Californa, Colorado, Florida, Georgia, Hawaii, Idaho, Illiois, Indiana,
Kentucky, Minesota, Mississippi, New Jersey, New York, Nevada, New Mexico, Nort Carolina, Ohio,
Oregon, South Carolina, Tennessee, Texas, Uta, Washigton and Wisconsin.

Subsidiares ofXspedius Parent offer telecommunications services in the following states: Alabama,
Arona, Arkansas, Colorado, DC, Florida, Georgia, Kansas, Kentucky, Louisiana, Maryland, Mississippi,
Missour, Nort Carolina, Nevada, New Mexico, Oklahoma, South Carolina, Tennessee, Texas and

Virgina.

See Docket No. TM-2002-1155.

4

5
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A diagram showing the curent corporate strctue ofXspedius is provided in
Exhibit B.

Description of the Transaction.

The Agreement provides that Xspedius Parent will become a wholly owned
subsidiar of Time Warer Telecom. To facilitate this transaction, Time Warner Telecom has
created a wholly owned subsidiar called XPD Acquisition, LLC ("XPD"), a Delaware limited
liability company that was established for the purose of completing the transfer of control
transaction and other transactions contemplated by the Agreement. Pursuant to the Agreement,
XPD wil merge with and into Xspedius Parent, with Xspedius Parent continuing as the
surviving corporation and as a wholly owned subsidiar of Time Warer Telecom (the
"T ransacti on").

..

At the time of the Transaction, all of the ownership interests ofXspedius Parent
iInediately prior to the Transaction shall cease to exist in exchange for consideration consisting

of Time Warer Telecom stock and casbreceived by the owners ofXspedius Parent. As a result
of XPD merging into Xspedius Parent, Time Warer Telecom wil own 100% of the membership
interests ofXspedius Parent. The surving parent company of the Xspedius Certificated
Subsidiares is Xspedius Parent. Consumation of the Transaction is contingent on the receipt
of the required regulatory approvals, among other things.

The pending Transaction does not involve the transfer of any operating authority,
assets, or customers. Immediately following the closing, the Xspedius Certificated Subsidiares
wil continue to offer to their customers the same services at the same rates, terms and conditions
as at present pursuant to existing authorizations, tarffs, contracts, and published rates and
charges. Accordingly, the contemplated Transaction will be generally transparent to consumers.
The only change wil be that Xspedius will be under the ultimate ownership and control of Time
Warer Telecom. The combined company will continue to assess the benefits of post-close
consolidations, market coverage and/or mergers ofthe operating entities. When and ifthe
combined company determnes that it will pursue such plans, it will seek all appropriate
regulatory approvals.

A diagram showing the corporate structue of Time Warer Telecom and its
subsidiares post-close is provided in Exhibit C.

Public Interest Considerations. The proposed Transaction will serve the public
interest. Xspedius Parent and Time Warer Telecom, and their respective subsidiares, as a
combined company, will be better equipped to devote resources to introducing new products and
services, and expanding service offerings in their service terrtories. Time Warer Telecom's
acquisition ofXspedius will invigorate Xspedius and allow it the financial resources necessar
for it to continue to provide high quality services and aggressively compete for customers. The
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combined organzation will benefit from increased economies of scale that wil permit it to
operate more effciently, realize substantial fiancial synergies, and increase its operating income
and free cash flow. The Transaction should achieve signficant annualized cost synergies of
approximately $40 to $50 milion, within 12 to 18 months of closing, by leveraging existing
local and regional operating strctures and optimizing network capabilities and costs. The
combination of Time Warer Telecom and Xspedius thus will promote competition in the
provision of telecommunications services.

The Paries believe that the integration of the Time Warer Telecom and
Xspedius networks will allow the combined company to improve delivery of services to
customers, reduce network costs, improve operating results and better compete head-to- head
with other telecommuncations companies in the nationwide local telecommunications services
markets. The post-close Time Warer Telecom wil solidify TinieWarer Telecom's position as
one of the nation's largest independent competitive providers of national local
telecommunications and broadband services, serving 75 markets. As such, the Transaction will
strengthen an independent national competitor which will inure to the benefit of both existing
and prospective Time Warer Telecom and Xspedius customers. In light of the recent Regional
Bell Operating Company megamergers - VerizonfCI and AT&T /SBC/BellSouth - CLECs
such as Time Wamer Telecom and Xspedius need to expand to a size that will allow them to
compete with the vast resources of these new megacompanes. For example, even after the
Transaction, Time Warer Telecom will be less than 1% ofthe size by revenues of the projected
AT&T /SBC/BellSouth combination.

Further, immediately after consumation ofthe Transaction, the Xspedius
Certificated Subsidiares will continue to provide service to current customers without material
change in rates, terms or conditions of service. Therefore, the Transaction wil be virally

transparent to Xspedius customers. Any futue changes in the entities providing service, their
tarffs or names would be effected in accordance with all applicab1eCommission requirements.6

6 The contemplated transfer of control does not raise any slammg concerns or necessitate compliance with
FCC or state procedures to notify customers prior to a carer-to-carer sale or tranfer of subscrbers as the

contemplated transaction does not involve any change in a customer's existing service provider. The
Xspedius customers will remain with their respective companies and will continue to be served under their
existing authoriations.

""-i

DCOIlCONWM/250492.I



KELLEY DRYE- & WARREN LLP

August 9, 2006
Page Six

The Paries submit that no prior Commission approval is required for the Paries
to consumate the proposed Transaction described herein. Should the Commssion believe that
any action is required, the Paries respectfully request that the Commission notify the
undersigned at its earliest convenience. In the absence of any response ffom the Commission,
the Paries will proceed with their plans to consumate the Transaction as contemplated.

Enclosed please ffnd eight (8) copies, a duplicate copy and a self-addressed,
postage-paid envelope. Please date-stamp the duplicate upon receipt and retu it in the
envelope provided. Should the Commission have any questions regarding this matter, please do
not hesitate to contact Melissa Conway at (202) 342-8552.

--

Respectfully submitted,

rad E. Mutsc elkaus
Melissa Conway
KELLEY DRYE & WARRN LLP
3050 K Street NW
Suite 400
Washington, DC 20007
(202) 342-8552
mconway(gkelleydrye.com

Counsel to the Paries
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Time Warner Telecom Inc. & Subsidiaries
Pre Merger Structure
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Time Warner Telecom Inc.

Time Warner Telecom Holdings Inc.
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Telecom of
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LeQendCorporation:c:
LLC Disregarded for Tax: L:
LP Disregarded for Tax: 0
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Xspedius Communications, LLC & Missouri Subsidiaries
Pre Merger Structure
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Time Warner Telecom Inc. & Missouri Subsidiaries
MO Proposed Post Merger Structure

Time Warner Telecom Inc.

100%

Time Warner Telecom Holdings Inc.

Xspedius
Management Co. of

Kansas City, LLC

LeQend
Corporation:
LLC Disregarded for Tax:
LP Disregarded for Tax:

I I~o

Xspedius
Communications,

LLC

100%

Xspedius
Management Co.

Switched Services,
LLC

"\

t..£

. ,~"


