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COMES NOW the Staff of the Missouri Public Service Commission (“Staff”), and in response to Southern Union Company’s May 27, 2003 Response to Staff’s Pleadings, states:

1.  SU continues to allege that it did nothing that would fall within the statutory prohibition that a utility may not sell, transfer or otherwise dispose of property or assets necessary and useful in the provision of service to its Missouri customers.  §393.190.1  RSMo (2000).  SU asks the Commission to dismiss this case based on the assertion that Staff has failed to state a claim on which relief may be granted.  

2.  SU has not made its case for dismissal of the Complaint for failure to state a claim.  Missouri Courts have developed standards for granting Motions to Dismiss for failure to state a claim on which relief may be granted.  When the Commission looks past SU’s overblown rhetoric and considers SU’s Motion to Dismiss in light of these well-established standards, it becomes clear that SU has failed to assert adequate grounds for dismissal.  SU would have the Commission believe that Staff must prove its case in this pleading, but that is certainly not the standard Missouri courts have established for dismissal for failure to state a claim.  In considering whether dismissal is proper, the civil standard requires the Commission to assume that all of Staff’s allegations are true, and based on that assumption, if Staff has stated any grounds on which SU can be found to have violated the Missouri statute, the Commission must not dismiss the Complaint.  

3.  Specifically, in reviewing a motion to dismiss for failure to state a claim upon which relief can be granted, the Commission must assume that Staff’s averments are true, view any inferences to be drawn from the averments in Staff’s favor, and refrain from weighing any facts:

A motion to dismiss for failure to state a cause of action is solely a test of the adequacy of the plaintiff's petition.  It assumes that all of plaintiff's averments are true, and liberally grants to plaintiff all reasonable inferences there from.  No attempt is made to weigh any facts alleged as to whether they are credible or persuasive.  Instead, the petition is reviewed in an almost academic manner, to determine if the facts alleged meet the elements of a recognized cause of action, or of a cause that might be adopted in that case.

Johnson ex rel. Wilken v. Jones, 67 S.W.3d 702, 705 (Mo.App. W.D. 2002) citing Nazeri v. Missouri Valley College, 860 S.W.2d 303, 306 (Mo. banc 1993).  

The Missouri Supreme Court in Martin explains that “[i]f a petition states any set of facts which, if proved, entitles the petitioner to relief, it should not be dismissed for failure to state a claim.”  Martin v. City of Washington, 848 S.W.2d 487, 489 (Mo. banc 1993).  To apply this standard to the Complaint, the Commission should take Staff’s allegations that SU sold or transferred assets, or property that was useful and necessary to the provision of service to Missouri customers as true; and draw all reasonable inferences favorably to the Staff.  The Commission should agree that Staff has stated facts that clearly demonstrate that SU has violated Missouri statute § 393.190.1 RSMo. 

4.  Staff’s allegations need not be fully supported at this stage of the proceeding.  Staff is not required to have its full case prepared or to “fully apprise itself” prior to the filing of the Complaint; it must plead its allegations at this point, and that is what it has done.  Discovery takes place after the filing of the pleading and that investigation will either lead to evidence demonstrating Staff’s allegations are true, or, after hearing, if the Commission is not convinced, it may dismiss the Complaint.   

5.  Staff has asserted allegations that, if proven to be true, show that SU did violate Missouri statute by selling, transferring or otherwise disposing of a variety of assets.  

6.  Setting aside the desperate and disturbing rhetoric in SU’s Response at paragraph 5, the Complaint asserts, among other allegations, that SU violated Missouri law by transferring assets, including its entire gas supply department.  In other words, with the sale of one of SU’s divisions, SU transferred the entire in-place trained gas-procurement workforce that had served  MGE’s Missouri customers.  The Legislature has recognized that employees are assets of a company in the HVAC statute.  Section 386.756 RSMo (2000).  Staff feels certain that the Legislature was not suggesting that employees are property or “chattel,” but was, instead, recognizing that utilities have a wide variety of tangible and intangible assets that serve customers, including its workforce, and the Legislature imposed additional limitations on a utility’s use of such assets.

7.  The United States Congress has certainly recognized that a workforce-in-place is an intangible asset.  The tax code, I.R.C. § 197 enacted by Congress in the Omnibus Budget Reconciliation Act of 1993, Pub.L. No. 103-66, § 13261(a), 104 Stat. 1388, permits amortization deductions for intangible property, including, among other assets, goodwill, going concern and workforce-in-place. 

8.  The idea that sale, transfer or other disposal of the Texas business is irrelevant to Missouri operations is, at best, misleading.  The sale or transfer of this department/operation/asset was not the sale or transfer of Texas assets alone, but was the sale of SU’s gas procurement operations that provided gas purchasing for its operating divisions including MGE. 

9.  The Missouri legislature has anticipated that utilities might dispose of property and assets that are necessary and useful in the provision of service to its customers without Commission oversight, so the Legislature provided that by operation of law, such transactions are void by operation of law.  The Legislature did not say that after hearing, the transaction is void, but rather it is void by operation of law.  Certainly SU had the opportunity to address the requirements of the statute, and avoid the question of whether the transaction is void, prior to making the deal.    
10.  In response to Southern Union’s footnote 3, Staff did politely but firmly reject SU “informal proposal” to withdraw its Complaint because Staff is alleging that SU violated Missouri statutes and SU offered no facts or law to support withdrawal.  SU had been given the opportunity to give answers to Staff’s concerns in a related case and failed to do so.   Additionally, SU was fully aware that the Complaint was going to be filed and could have approached Staff with proposed options prior to Staff filing its Complaint, but SU did not do so.  

11.  SU has rejected the idea of a technical conference as impermissible under Commission rules.  Staff does not believe that mediation is helpful to prompt resolution of the case.  Commission rules provide for the Commission to order an investigation by Staff or determine that a hearing should be held.  4 CSR 240-2.070.  Delay in resolution of the case simply leaves open the question of whether the sale of the Texas assets is void by operation of law, and that is not in the best interest of Missouri customers, SU or its shareholders.  

WHEREFORE Staff requests that the Commission reject SU’s Motion to Dismiss and order this case to proceed by setting a pre-hearing conference to establish a procedural schedule.  
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