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Q. PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.

A.
My name is Alan G. Kern and my business address is One SBC Center, Room 3502, St. Louis, Missouri, 63101.

Q.
BY WHOM ARE YOU EMPLOYED AND IN WHAT POSITION?

A.
I am employed by Southwestern Bell Telephone, L.P. d/b/a SBC Missouri as an Area Manager - Regulatory.  I am responsible for managing and helping to coordinate the regulatory activities for many of the cases in which SBC Missouri participates in the state of Missouri.  My professional and educational background, and experience before the Missouri Public Service Commission (Commission) are summarized on Kern Schedule 1.
Q. WHAT IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY?

A. The purpose of my rebuttal testimony is to respond to the direct testimony filed by Mr. Gary Godfrey on behalf of Northeast Missouri Rural Telephone Company, Mr. William Biere on behalf of Chariton Valley Telephone Corporation and Mr. Joe A. Knipp on behalf of Mid-Missouri Telephone Company in this case.  I will also respond to the Notice filed on January 9, 2004, by Alma Telephone Company, Choctaw Telephone Company and MoKan Dial, Inc. (Collectively, I will refer to all of these companies as Complainants.)  Specifically, I explain (1) SBC Missouri’s interest in the accuracy of the inter-MTA factors that some of the Complainants have proposed, (2) that the evidence Complainants presented to support these factors is insufficient to enable the Commission to determine appropriate factors with any degree of accuracy, (3) SBC Missouri’s position on the proposal of some Complainants to apply access charges to all wireless minutes terminated  prior to the effective dates of their wireless termination tariffs, and (4) SBC Missouri’s position on various issues raised by the Complainants in their direct testimony.  
(1)
SBC Missouri’S INTEREST IN THE ACCURACY OF THE FACTORS

Q.
WHAT IS SBC MISSOURI’S INTEREST IN THE ACCURACY OF THE INTERMTA FACTORS THAT HAVE BEEN PROPOSED BY THE COMPLAINANTS?

A.
Ordinarily, SBC Missouri would have no interest in these interMTA factors.   Usually, such factors are carrier specific and negotiated as part of an interconnection agreement between a wireless carrier and a local exchange company under the Telecommunications Act of 1996 (the “Act”).  That factor will determine, for intercarrier compensation purposes, how much of the traffic exchanged between the two parties to the agreement is to be billed at switched access rates as opposed to substantially lower reciprocal compensation rates for mobile-to-land traffic.  Such factors usually have no impact on carriers that are not a party to those interconnection agreements.

Q.
DO SUCH NEGOTIATED FACTORS NEED TO BE ACCURATE?
A.
No.  There is no requirement that such voluntarily negotiated interMTA factors be accurate as long as the two parties agree to them.  In fact, the Act does not even require parties to meet the standards set out in subsections (b) and (c) of Section 251 of the Act as long as the agreement reached is voluntarily negotiated.

Q.
IN REVIEWING NEGOTIATED INTERMTA FACTORS THAT ARE PART OF A VOLUNTARILY NEGOTIATED INTERCONNECTION AGREEMENT, WHAT STANDARD DOES THE ACT REQUIRE STATE COMMISSIONS TO APPLY?
A.
A very deferential standard.  The statutory standard of review is set forth in Section 252(e) of the federal Act, which provides as follows: 

(e) APPROVAL BY STATE COMMISSION


(1) APPROVAL REQUIRED. - An interconnection agreement adopted by negotiation or arbitration shall be submitted for approval to the State commission.  A State commission to which an agreement is submitted shall approve or reject the agreement, with written findings as to any deficiencies.  


(2) GROUNDS FOR REJECTION - The State commission may only reject - 


(A) an agreement (or any portion thereof) adopted by negotiation under subsection (a) if it finds that -


    (i) the agreement (or a portion thereof) discriminates against the telecommunications carrier not a party to the agreement; or


                         (ii) the implementation of such agreement or portion is not  

            consistent with public interest, convenience, and necessity;

Q.
DOES THIS SAME DEFERENTIAL STANDARD APPLY IN THE COMMISSION’S REVIEW OF THE FACTORS PROPOSED BY COMPLAINANTS?

A.
No.  This is not a proceeding to review an interconnection agreement negotiated under the Act.  Rather, this is a Complaint case in which Complainants are asking the Commission to declare that Cingular, T-Mobile, Western Wireless, Sprint PCS, US Cellular and SBC Missouri are liable for payment of terminating charges.  As I understand it, the Commission’s decision here must be based on substantial and competent evidence and be supported by a preponderance of the evidence.  
I would also note that there is no “agreement” between the originating wireless carrier and the various Complainants with respect to most of the interMTA factors that have been proposed here.  Instead, Complainants are seeking to have the Commission impose these non-negotiated factors on the wireless carriers and SBC Missouri.   

Q.
WHY DOES THE ACCURACY OF THE FACTORS MATTER TO SBC MISSOURI?

A.
Here, SBC Missouri is concerned that the proposed interMTA factors will inappropriately increase the dollar amount of the claims Complainants are making against it.  In their Complaints, the Complainants ask the Commission to direct SBC Missouri to pay the Complainants, either under a primary or secondary liability responsibility, for all of the cellular originated traffic for which the Complainants claim they have not been compensated.  The magnitude of this potential claim is impacted by the amount of Complainants’ traffic that is considered to be interMTA.  The interMTA factor  would be used to calculate the amount of the traffic that is interMTA.  InterMTA traffic is rated at access rate levels which, generally, are substantially higher than what Complainants charge for intraMTA traffic.

(2)
COMPLAINANTS’ PROPOSED INTERMTA FACTORS ARE UNSUBSTANTIATED.
Q.
DOES SBC Missouri CONTEST THE ACCURACY OF ANY OF COMPLAINANTS’ PROPOSED INTERMTA FACTORS?
A.
Yes.  SBC Missouri disputes the accuracy of Complainants’ proposed interMTA factors as follows:
	Complainant
	Wireless Carrier
	InterMTA %
	Agreed To By

Wireless Carrier

	Mid-Missouri
	Cingular
	61%
	No

	Chariton Valley
	Cingular
	41%
	No

	
	T-Mobile/

Western Wireless
	73%
	No

	
	Sprint PCS
	35%
	No

	
	US Cellular
	100%
	No

	Northeast MO Rural
	Sprint PCS
	37%
	No

	
	T-Mobile
	100%
	No

	
	US Cellular
	100%
	No

	
	Cingular
	60%
	No



SBC Missouri also disputes the proposal by Alma, Choctaw and MoKan to charge access charges for all wireless traffic terminated prior to the effective dates of their wireless termination tariffs (February 17, 2001 for Alma and Choctaw and February 19, 2001 for MoKan).  This issue will be discussed in more detail later.
Q.
ARE THERE OTHER INTERMTA FACTORS PROPOSED BY COMPLAINANTS THAT SBC Missouri DOES NOT OPPOSE?

A.
Yes.  SBC Missouri does not oppose the interMTA factors as shown below:
	Complainant
	Wireless Carrier
	InterMTA %

	Alma
	Sprint PCS
	10%

	
	Western Wireless
	2.5%

	
	Cingular
Traffic terminated after

February 17, 2001
	0.0%

	
	US Cellular

Traffic terminated after

February 17, 2001
	0.0%

	
	T-Mobile

Traffic terminated after

February 17, 2001
	0.0%

	Choctaw
	Cingular

Traffic terminated after

February 17, 2001
	0.0%


	
	US Cellular

Traffic terminated after

February 17, 2001
	0.0%

	MoKan
	Sprint PCS
	0%

	
	Western Wireless
	2.5%

	
	Cingular

Traffic terminated after

February 19, 2001
	0.0%

	
	US Cellular

Traffic terminated after

February 19, 2001
	0.0%

	
	T-Mobile

Traffic terminated after

February 19, 2001
	0.0%


These proposed factors for Alma, Choctaw and MoKan are 10% or less and do not cause concern for SBC Missouri.  SBC Missouri no longer opposes the interMTA factor Sprint PCS negotiated with Mid-Missouri.  After SBC Missouri opposed the Mid-Missouri/Sprint non-unanimous stipulation on this factor, Sprint PCS in discovery provided a copy of its study supporting the proposed factor.  SBC Missouri reviewed the study, which was based on originating cell site data, and no longer opposes the factor. 
Q.
WHY DOES SBC Missouri CONTEST SEVERAL OF THE INTERMTA FACTORS PROPOSED FOR MID-MISSOURI, CHARITON VALLEY AND NORTHEAST?

A.
These proposed interMTA factors are not supported by substantial evidence.

Q.
WHAT ARE SBC MISSOURI’S CONCERNS ABOUT THE CALCULATION OF THE INTERMTA FACTORS?
A.
SBC Missouri has two concerns about the calculation of the interMTA factors.  First, the traffic studies that were conducted to arrive at the interMTA factors do not accurately measure the percent of interMTA traffic.  Second,

the method used to arrive at the 100 % interMTA factors for some of the individual Complainants is inappropriate.  

Q.
WHY DO YOU BELIEVE THE “TRAFFIC STUDIES” DO NOT ACCURATELY MEASURE THE AMOUNT OF INTERMTA TRAFFIC?

A.
My comments will be equally applicable to the calculations of the amount of interMTA traffic made by Chariton Valley, Mid-Missouri and Northeast.  The discussion of those calculations can be found in the direct testimonies of Mr. Biere, Mr. Knipp and Mr. Godfrey respectively.
  The studies rely on NPA-NXX codes assigned to the wireless carriers to fix the originating point of traffic that terminates to the various Complainants’ exchanges.  If the traffic originated from an NPA-NXX code that is assigned to the wireless carrier in a different MTA, the traffic was assumed to be interMTA.  However, as the Complainants indicate in their direct testimonies: 
“Our information does not allow us to know the actual location of the mobile caller when the call was made.”
  
This type of “traffic study” completely fails to take into account that the wireless user can and does originate calls from outside the geographic boundaries of the NPA-NXX.  
Q.
DOES THIS TYPE OF “TRAFFIC STUDY” COMPLY WITH THE FCC’S GUIDELINES?

A.
No.  Despite the Complainants’ representations that they used the “second method” sanctioned by the FCC, the type of study they performed does not comply with FCC guidelines.  While the FCC realized that, due to the mobile nature of a wireless caller, it would be difficult to pinpoint the exact geographic location of the caller when the call is initiated, it stated that the initial cell site shall be used to determine the geographic location of the mobile customer:

“We recognize that, using current technology, it may be difficult for CMRS providers to determine, in real time, which cell site a mobile customer is connected to, let alone the customer’s specific geographic location.  This could complicate the computation of traffic flows and the applicability of transport and termination rates, given that in certain cases, the geographic locations of the calling party and the called party determine whether a particular call should be compensated under transport and termination rates established by one state or another, or under interstate or intrastate access charges.  We conclude, however, that it is not necessary for incumbent LECs and CMRS providers to be able to ascertain geographic locations when determining the rating for any particular call at the moment the call is connected.  We conclude that parties may calculate overall compensation amounts by extrapolating from traffic studies and samples.  For administrative convenience, the location of the initial cell site when a call begins shall be used as the determinate of the geographic location of the mobile customer.  As an alternative, LECs and CMRS providers can use the point of interconnection between the two carriers at the beginning of the call to determine the location of the mobile caller or called party.”

Q.
DO THE “TRAFFIC STUDIES” CONDUCTED BY COMPLAINANTS CONTAIN ANY CELL SITE DATA?

A.
No.

Q.
ARE THERE OTHER FACTORS THAT CAN IMPACT THE SPLIT BETWEEN INTRAMTA AND INTERMTA TRAFFIC THAT TERMINATES TO A COMPANY?

A.
Yes.  Factors such as the proximity of the companies’ exchanges to an MTA boundary, wireless carrier cell site location and the presence of a metropolitan area nearby that may influence calling flow to the companies’ exchanges.  Without knowing the originating cell site of each call, there is no way to determine the impact of these factors or whether the call was interMTA or intraMTA. 

Q.
HAS THE DETERMINATION OF INTERMTA FACTORS BEEN AN ISSUE IN ANY RECENT CASES BEFORE THIS COMMISSION?

A.
Yes.  In Case No. TC-2002-1077, the calculation of interMTA factors was also an issue. In response to questions from Judge Thompson, the witness for the Small Telephone Company Group, Robert Schoonmaker, testified as follows:


Q.
Okay.  Now with respect to such traffic, generated and terminated today, even as you’re testifying, so far as you know, is there any way for that small ILEC to know whether the traffic  it receives is inter-MTA or intra-MTA?

A.
There is no way to know with certainty.


In addition, Staff witness Michael Scheperle testified as follows:

Q.
Backtrack a moment to the evidence that has been submitted to the Commission by Complainants to support the factors.  Would you agree with Mr. Schoonmaker that primarily due to the mobile nature of the wireless end of the call, that it’s impossible to statistically determine the accuracy of those factors?

A.
Statistically, that’s probably correct.  The only way that you could actually know the true nature would be to obtain cell site information and where the call is terminated to know the true nature of the call.

Q. DO THE “STUDIES” PRESENTED IN THIS CASE TAKE INTO ACCOUNT THE MOBILE NATURE OF THE WIRELESS HANDSET AS DISCUSSED EARLIER?

A.
No.  They do not.  Without the true origination point of the wireless call, there is no way to determine the correct amount of traffic that should be billed at the interMTA rate.

Q.
WHY DOES SBC MISSOURI BELIEVE THAT THE METHOD USED TO DETERMINE THE 100% INTERMTA FACTORS PROPOSED BY NORTHEAST AND CHARITON VALLEY  FOR TRAFFIC RECEIVED FROM US CELLULAR IS INAPPROPRIATE?

A.
It appears from their testimony that Northeast and Chariton Valley are assuming that all of the traffic terminating to them from US Cellular is interMTA as a way to induce US Cellular to provide or negotiate a different percent interMTA.  This assumption is not supported by any evidence.

Q.
CAN YOU ADDRESS THE STATEMENTS MADE BY NORTHEAST AND CHARITON VALLEY CONCERNING THE ORIGINATING NUMBER INFORMATION THAT THEY RECORD ON TRAFFIC TERMINATED TO THEM BY US CELLULAR? 
A.
Yes.  From page 19, line 1 through page 20, line 9, Mr. Biere discusses the interconnections between SBC Missouri and US Cellular.  SBC Missouri had responded to a data request from Chariton Valley and Northeast concerning the US Cellular interconnection at the SBC Missouri Moberly end office and stated that the interconnection was a Type 1 connection.  While US Cellular also has a 2A connection at SBC Missouri’s Kirksville tandem as indicated in Mr. Biere’s testimony, SBC Missouri did not interpret the data request as seeking information concerning the 2A connection.  In response to other data requests from Northeast and Chariton Valley, SBC Missouri explained that US Cellular is sending traffic over the Type 1 interconnection at Moberly using multi-frequency signaling and is not including the calling telephone number.  So that SBC Missouri can identify calls entering our network, a screening telephone number (STN) is assigned to the trunk group and identifies the wireless carrier.  This STN is passed downstream to the terminating carriers.  Mr. Biere indicated in his testimony that he checked and SS7 (another type of signaling) has passed the correct originating number.  I spoke with SBC Missouri network operations and it’s not clear what Mr. Biere is talking about.  However if he is getting the caller’s correct number passed to him, he could use that in place of the STN that SBC Missouri sends.    
(3)
COMPLAINANTS’ PROPOSAL TO APPLY ACCESS CHARGES TO ALL MINUTES TERMINATED PRIOR TO THEIR WIRELESS TERMINATION TARIFFS IS INAPPROPRIATE
Q.
WHAT ARE ALMA, CHOCTAW AND MOKAN’S PROPOSALS FOR RATING WIRELESS TRAFFIC THAT TERMINATED TO THEM PRIOR TO THE EFFECTIVE DATES OF THEIR RESPECTIVE WIRELESS TERMINATING TARIFFS?

A.
According to the Notice filed by these companies on January 9, 2004, these Complainants elected not to file direct testimony.  They also elected to accept that 0% of the traffic at issue would be considered to be interMTA, except where there is a stipulation for a different percent.
   
Q.
DOES THIS NOTICE APPLY TO ALL TRAFFIC AT ISSUE?

A.
No.  A close reading of the Notice indicates that the Complainants intend to charge access rates for all traffic terminated to them by wireless carriers prior to the effective dates of their wireless termination tariffs.   This means that the Complainants are essentially applying a 100% interMTA factor to the traffic for the pre-tariff period.  (For this issue, Alma has claims against Cingular, US Cellular and T-Mobile; Choctaw has claims against Cingular and US Cellular; and MoKan has claims against Cingular, US Cellular and T-Mobile.)  
Q.
WHAT IS THE BASIS FOR THIS CLAIM?

A.
The Complainants claim that since their only tariffs at that time were their access tariffs and those tariffs do not distinguish between interMTA and intraMTA traffic, it doesn’t make any difference what portion of the traffic was actually interMTA and what portion was actually intraMTA.
Q.
DOES SBC  MISSOURI AGREE WITH THIS CLAIM?

A.
No.  Based on prior decisions from both this Commission and the FCC, it is clear that access charges may not lawfully be imposed on intraMTA traffic.  These decisions will be discussed in detail later in this testimony.  
Q.
HAVE COMPLAINANTS PRESENTED ANY EVIDENCE TO SUBSTANTIATE A PRE-TARIFF/POST-TARIFF JURISDICTIONAL SWING FROM 100% INTERMTA TO 100% INTRAMTA?
A.
No.  The Complainants do not contend that there was no intraMTA traffic during the pre-tariff time period.  They are merely ignoring the jurisdiction of the traffic so they can apply their access tariff charges to all of the traffic.  Given that a substantial portion of the post-tariff traffic that has been terminating to them is intraMTA, and no change in traffic patterns, it is likely that  a similarly large portion of the pre-tariff traffic was intraMTA as well. 
(4)
SBC MISSOURI’S POSITION ON VARIOUS ISSUES RAISED BY THE COMPLAINANTS

Q.
ON PAGE 5, LINES 11-13, MR.BIERE CONTENDS THAT PRIOR TO THE PERIOD COVERED BY THE COMPLAINT, SBC MISSOURI PAID THE MITG COMPANIES PURSUANT TO THEIR ACCESS TARIFFS FOR TERMINATING WIRELESS TRAFFIC.  DO YOU AGREE WITH THIS STATEMENT?
A.  
No.  For traffic that was passed under SBC Missouri’s original wireless carrier interconnection service tariff, the intercompany compensation for most of the traffic was based on revenue sharing.  Under that  tariff, SBC Missouri offered to terminate the wireless carriers’ traffic anywhere in the LATA for approximately $.04 per minute (which was not an access rate).  For the carriers that had agreed to accept revenue sharing, SBC Missouri shared that revenue with the terminating companies.

Q.
DID ALL TERMINATING LECS IN MISSOURI AGREE TO REVENUE SHARING ON WIRELESS TERMINATION REVENUE?

A.
No.  Although this method of intercompany compensation was accepted in the other four Southwestern Bell states (Arkansas, Kansas, Oklahoma and Texas), SBC Missouri was not able to get all terminating carriers in Missouri to agree to it. In 1995, United Telephone Company filed a complaint (Case No. TC-96-112) against SBC Missouri seeking access charges on this traffic.

Q.
 WHAT WAS THE OUTCOME OF THAT CASE?
 
The Commission ruled that SBC Missouri was providing an end-to-end service and in place of revenue sharing, should pay United Telephone Company’s access rates for the wireless traffic it terminated to United.  
Q.
DID SBC MISSOURI APPEAL THIS RULING?

A.
Yes.  We began the appeal process.  But in the meantime, the Commission allowed us to change our wireless carrier interconnection service on a go-forward basis from an end-to-end terminating service to a transiting only service.  We were also able to reach settlements at less than access rates with United and all but two of the terminating LECs (Mid-Missouri Telephone and Chariton Valley Telephone) on terminating charges that would apply to this wireless traffic, up to the date the Commission approved SBC Missouri’s revised tariff.  Since the Commission approved the transiting tariff and the liability issue with United was resolved, SBC Missouri withdrew its appeal.

Q.
HOW WAS THE REMAINING DISPUTE WITH MID-MISSOURI TELEPHONE AND CHARITON VALLEY RESOLVED? 

A.
We were not able to resolve the matter with these two carriers and they filed separate complaints against SBC Missouri with the Commission (Chariton Valley – Case No. TC-98-251; and Mid-Missouri – Case No. TC-98-340).  But instead of having the Commission revisit the liability decision it rendered in the United case, we limited the issue to whether such terminating compensation was already included in the intercompany compensation we were paying them as a Secondary Carrier under the Primary Toll Carrier plan.  The Commission ruled against us and SBC Missouri paid Mid-Missouri and Chariton Valley the access charges they were seeking.

Q.  DID THE COMMISSION IN EITHER THE UNITED CASE OR THE MID-MISSOURI/CHARITON VALLEY CASES BASE ITS DECISION ON THE FCC’S RULINGS IN THE FIRST REPORT AND ORDER?

A.
No.  The United case was heard and briefed prior to the FCC’s First Report and Order in CC Docket No. 96-98.   There, the issues generally focused on revenue sharing or the meet point billing of access charges.  And as I indicated above, this liability issue was not addressed in the Mid-Missouri/Chariton Valley cases.

Q.
WHAT DID THE FCC RULE IN THE FIRST REPORT AND ORDER?

A.
In that order the FCC made it clear that access charges should not apply to intraMTA traffic:

“Accordingly, traffic to or from a CMRS network that originates and terminates within the same MTA is subject to transport and termination rates under section 251(b)(5), rather than interstate and intrastate access charges.”

Q.
HAS THE MISSOURI COMMISSION HAD AN OPPORTUNITY TO ADDRESS THE APPLICATION OF ACCESS CHARGES TO INTRAMTA TRAFFIC?
A.
Yes.  In Case No. TT-99-428, several ILECs attempted to make revisions to their access tariffs that would allow them to charge access for all wireless traffic that terminated to them.  This Commission correctly ruled that the tariff revisions were unlawful under federal law.  On page 12 of the order, the Commission cited the FCC’s action in CC Docket No. 96-98 stating: 
“…..the FCC made it abundantly clear that access charges do not apply to local traffic exchanged between LECs and CMRS providers.”  
Q.
HOW DOES THE FCC EXPECT LECS TO OBTAIN INTERCOMPANY COMPENSATION FOR THE TERMINATION OF WIRELESS-ORIGINATED TRAFFIC?

A.
The FCC expects wireless carriers and LECs to negotiate reciprocal compensation agreements.  Under OBLIGATIONS OF ALL LOCAL EXCHANGE CARRIERS, Section 251(b)(5) of the Act states:  

“(5) Reciprocal Compensation. – The duty to establish reciprocal compensation arrangements for the transport  and termination of telecommunications.”
Q.
HAS THE MISSOURI COMMISSION PROVIDED LECS AN ADDITIONAL METHOD TO OBTAIN COMPENSATION FOR TERMINATING WIRELESS ORIGINATED CALLS?

A.
Yes.  In Case No. TT-2001-139, the Commission approved several ILEC Wireless Termination Tariffs effective February 17, 2001.  The rates in these tariffs apply to all intraMTA wireless traffic terminated to the  ILECs in absence of a negotiated interconnection agreement.  It is my understanding that all but two of the small ILECs in Missouri (Chariton Valley and Northeast Missouri Rural/Modern) now have such tariffs.
Q.
ON PAGE 5, LINE 19 OF HIS DIRECT TESTIMONY, MR. BIERE STATES THAT THE WIRELESS CARRIERS AND SWBT FAILED TO COMPLY WITH A 1997 ORDER OF THIS COMMISSION THAT FUTURE WIRELESS TRAFFIC WOULD BE TERMINATED UNDER AN INTERCONNECTION AGREEMENT.  DO YOU AGREE WITH HIS STATEMENT?

A.
No.  I would first note that at the time the Commission issued that order, the wireless traffic was already flowing and the wireless carriers were attempting to negotiate terminating arrangements with Complainants.  For example, this can be seen from Exhibit 23 in Case No. TT-97-524, filed November 10, 1997, which outlines the status of the wireless carriers’ efforts up to that point. (A copy of this exhibit is attached as Kern Schedule 2).  Second, I would note that the Act and the FCC’s First Report and Order in CC Docket No. 96-98 make it clear that the ILECs share in the responsibility to negotiate arrangements for reciprocal compensation:

“Accordingly, LECs are obligated, pursuant to section 251(b)(5) (and the corresponding pricing standards of section 252(d)(2)), to enter into reciprocal  compensation arrangements with all CMRS providers, including paging providers, for the transport and termination of traffic on each others networks, pursuant to the rules governing reciprocal compensation set for the in XI.B., below.”
  
Q. WHY WERE AGREEMENTS NOT REACHED BETWEEN COMPLAINANTS AND THE WIRELESS CARRIERS?

A.  
It is my understanding that Complainants insisted that compensation be at access charge rate levels and that the wireless carriers directly interconnect with Complainants (instead of sending the wireless traffic through the network of a transit carrier like SBC Missouri).  (For example, correspondence from Complainants’ Counsel outlining this position, were filed with the Commission in this case as Exhibit 50.)  In its order in Case No. TT-2001-139, the Commission summarized the stalemate as follows: 
“………the Commission concludes that neither side has been willing to make the compromises necessary for reaching an agreement.”  
Q.  
DID COMPLAINANTS HAVE THE RIGHT TO TAKE THIS INTERCONNECTION DISPUTE WITH THE WIRELESS CARRIERS TO THE COMMISSION FOR ARBITRATION?

A.
Yes.  Since the wireless carriers made requests for negotiation, Section 252(b)(1) of the Act gave them the right to bring the matter to the Commission for arbitration:


(1) Arbitration. – During the period from the 135th to the 160th day (inclusive) after the date on which an incumbent local exchange carrier receives  a request for negotiation under this section, the carrier or any other party to the negotiation may petition a State commission to arbitrate any open issues.”
Q.
ON PAGE 9, LINES 15-17, MR. BIERE STATES THAT SBC MISSOURI HAS TAKEN NO STEPS TO SEE THAT RECIPROCAL COMPENSATION WAS IN PLACE PRIOR TO TRANSITING THE WIRELESS TRAFFIC.  DO YOU AGREE WITH THIS STATEMENT?
A.
No.  SBC Missouri has made contacts with the wireless carriers concerning their duty to pay for termination of their traffic.  During initial interconnection agreement negotiations that occurred in the 1997 time frame with the major wireless carriers, SBC Missouri generally discussed the wireless carriers’ obligations to make their own arrangements for the termination of their traffic.  The carriers were again reminded of this obligation following the conclusion of their interconnection agreement.  In addition SBC Missouri has sent numerous letters to wireless providers since 1999 to notify them of claims made by terminating local exchange carriers, their indemnification obligations and to reemphasize the need for the wireless provider to establish traffic interchange agreements with third party providers.  Also in August, 2001, SBC Missouri sent an Accessible Letter to CLECs and wireless providers in Missouri advising them that starting on August 24, 2001, SBC Missouri would begin sending transiting summary usage reports to terminating LECs to provide summary level usage information on each originating company.  
Q.
ON PAGE 14, LINES 19-20 AND PAGE 15, LINES 1-2, MR. BIERE OFFERS HIS OPINION OF SBC MISSOURI’S REPRESENTATIONS ON WHETHER THE CTUSR IS ADEQUATE FOR BILLING PURPOSES.  CAN YOU COMMENT ON HIS STATEMENTS?
A.
Mr. Biere’s
 quote is a partial sentence from an SBC Missouri reply brief in Case No. TT-97-524.  The complete sentence is “And as Staff found, the report is timely and should provide the ILECs with sufficient information to render a bill.”  In that case, SBC Missouri witness Debra Hollingsworth’s surrebuttal testimony outlined SBC Missouri’s position on the CTUSR:

“We believe this information will assist ILECs with identification of the wireless carriers that are transiting traffic over Southwestern Bell’s network and terminating traffic to the ILECs’ networks.”
     

Q.
HOW IS THE CTUSR BEING USED?
A.
SBC Missouri sends CTUSRs to all ILECs in Missouri.  We understand from the testimony in this and other cases that nearly all the terminating LECs are using the CTUSR to bill terminating charges to wireless carriers today.  We also understand that in most cases, the carriers that bill directly from it are being paid.  The few exceptions are where disputes exist over the appropriate rate of compensation.  We are not aware of any refusals to pay based on a claim of deficiency in the information on the CTUSR.  In addition, in response to an SBC Missouri data request, the Complainants stated that they were aware of no industry standard billing record that identifies whether a wireless originated call is interMTA or intraMTA.
Q.
ON PAGE 20, LINE 15 THROUGH PAGE 22, LINE 5, MR. BIERE DISCUSSES CONCERNS ABOUT IDENTIFICATION OF THE RESPONSIBLE ORIGINATING CARRIER ON THE CTUSR.  CAN YOU RESPOND TO THOSE COMMENTS?

A.
Yes.  While Mr. Biere throws out several wireless carrier names, I believe there was only one incident where the CTUSR misidentified ownership of the appropriate originating company.  In April of 1999, VoiceStream, at that time a wholly-owned subsidiary  of Western Wireless, was split off from Western Wireless.  While there apparently was some delay in our being notified of this transaction, once we learned of it, we made the appropriate changes in our billing tables so that, the code that had been used to identify Western Wireless for billing purposes was assigned to VoiceStream and a new code was assigned to identify Western Wireless.  The other companies that Mr. Biere lists on Schedule 5 are not misidentified so far as ownership is concerned.  In May 2000, VoiceStream acquired Aerial Communications.  In August 2002, that entity changed its name to T-Mobile.  In any event, the Complainants apparently used the reported traffic volumes in the CTUSR in their discussions with VoiceStream and Western Wireless to identify the wireless carriers for billing.
Q.
IN THIS SAME DISCUSSION, MR. BIERE STATES THAT THE T-MOBILE AND WESTERN WIRELESS SITUATION DEMONSTRATES THE FRAILITY OF “ORIGINATING RESPONSIBILITY”.  DO YOU AGREE WITH HIS ASSESSMENT?
A.
No.  What Mr. Biere refers to as “originating responsibility” is in reality the industry standard practice of “calling-party’s-network-pays.”  There is nothing frail about the practice.  As the FCC has recently indicated it is generally used to bill intercompany compensated traffic throughout the country.  Time and again, the originating carrier responsibility to compensate downstream carriers has been upheld by the FCC:
· “. . . existing access charge rules and a majority of existing reciprocal compensation agreements require the calling party’s carrier, whether LEC, IXC or CMRS, to compensate the called party’s carrier for terminating the call . . . ‘calling-party’s-network-pays’ . . ., where the calling party’s network pays to terminate a call, are clearly the dominate form of interconnection regulation in the United States and abroad.”
 

· “WorldCom’s proposal would also require Verizon to serve as a billing intermediary between WorldCom and third-party carriers with which it exchanges traffic transiting Verizon’s network.  We cannot find any clear precedent or Commission rule requiring Verizon to perform such a function.  Although WorldCom states that Verizon has provided such a function in the past, this alone cannot create a continuing duty for Verizon to serve as a billing intermediary for the petitioners’ transit traffic.”
  
·  “. . . originating party is the appropriate party to be billed for the traffic it originates.”

Q.
PLEASE SUMMARIZE YOUR TESTIMONY.

A.
SBC Missouri normally has no interest in and does not oppose interMTA factors because they typically only apply to the terminating rates paid by the originating wireless carrier.  But in this Complaint case, the Complainants are seeking to hold SBC Missouri responsible for paying the terminating compensation.  The magnitude of their claim is materially impacted by the amount of wireless traffic that is labeled as interMTA because access charges are applied to that traffic.  Complainants have the burden of proving the accuracy of their proposed interMTA factors as a necessary element of their Complaint.  Complainants, however, have failed to meet this burden.

Q.
DOES THIS CONCLUDE YOUR TESTIMONY?

A.
Yes.  

� Section 252(a)(1) states:


    SEC. 252. [47 U.S.C. 252] PROCEDURES FOR NEGOTIATION, ARBITRATION, AND APPROVAL OF AGREEMENTS.


        (a)  AGREEMENTS ARRIVED AT THROUGH NEGOTIATION. -


              (1) VOLUNTARY NEGOTIATIONS. - Upon receiving a request for interconnection, services, or network elements pursuant to section 251, an incumbent local exchange carrier may negotiate and enter into a binding agreement with the requesting telecommunications carrier or carriers without regard to the standards set forth in subsection (b) and (c) of section 251.








� Biere Direct, pp. 16-18, Knipp Direct, pp. 9-12 and Godfrey Direct, pp. 9-11.


� Biere Direct, p. 18, l. 12-13, Knipp Direct, p. 11, l. 22 to p.12, l. 1 and Godfrey direct, p. 10, l. 16-17.


� Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98, First Report and Order, released August 8, 1996, para. 1044. 





� Case No. TC-2002-1077, Schoonmaker, transcript p. 105


� Case No. TC-2002-1077, Scheperle transcript p. 132 


� The January 9, 2004, filing actually stated that 0% of the traffic would be intraMTA, but the Notice of Correction filed on January 12, 2004, stated that 0% should denote the amount of interMTA traffic.


� Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98, First Report and Order, released August 8, 1996, para. 1036. 





� Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98, First Report and Order, released August 8, 1996, para. 1008


� Mr. Godfrey, p. 8, ls. 3-6 and Mr. Knipp, p. 8, ls. 1-4 both have identical statements in their direct testimonies


� Case No. TT-97-524, Hollongsworth Surrebuttal, p. 4, lines 16-18.


� In the Matter of Developing a Unified Carrier Compensation Regime, CC Docket No. 01-92, Notice of Proposed Rulemaking, released April 27, 2001, para. 9.


� In the Matter of the Petition of WorldCom, Inc. Pursuant to Section 252(e)(5) of the Telecommunications Act for Preemption of the Jurisdiction of  the Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon-Virginia, Inc. and for Expedited Arbitration, et al.  CC Docket No. 00-218, et al., Memorandum, Opinion and Order, released July 17, 2002.  The FCC’s Common Carrier Bureau served as the arbitrator.


� In the Matter of Petition of Cavalier Telephone L.L.C. Pursuant to Section 252(e)(5) of the Telecommunications Act for Preemption of the Jurisdiction of  the Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon-Virginia, Inc. and for Arbitration, WC Docket No. 02-359, Memorandum Opinion and Order, released December 12, 2003, para. 49.  The FCC’s Wireline Competition Bureau served as the arbitrator.
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