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STAFF’S REPLY TO AQUILA’S RESPONSE

TO MOTION FOR LEAVE TO FILE SUPPLEMENTAL SURREBUTTAL TESTIMONY

COMES NOW Staff of the Public Service Commission of Missouri, and for its reply to Aquila’s response filed, February 23, 2004, states:  

 
1.
Staff replies to set the record straight on misstatements contained in Aquila’s response to Staff’s motion for leave to file supplemental surrebuttal.

2.
At pages 4 and 5 of its response, Aquila asserts that Staff raised issues for the first time in surrebuttal testimony.  Such is not the case.

3.
While it is true that Staff witness Featherstone addressed the subject matter of the Greenwood units in his surrebuttal testimony in the context of the Aries Purchased Power Agreement issue, Staff witness Oligschlaeger had previously addressed the importance of the past history of the Greenwood units to the Aries issue in his rebuttal testimony, at pages 10 – 17; 32, lines 12 – 15; and 33, lines 11 – 19.  Evidence that Aquila was aware of this testimony is provided by Mr. Stamm’s response to it at page 4, lines 11 – 16 of his surrebuttal testimony.

4.
Mr. Oligschlaeger’s change to the theoretical calculation of the value of the Aries capacity in his surrebuttal testimony is in direct response to the rebuttal testimony of Aquila witness Max Sherman, pages 31 –39.

5.
Mr. Bax’ 3 pages of surrebuttal testimony directly address the rebuttal testimony of Aquila witness Dennis Williams, page 22, lines 11 to 13.  Although not explicitly stated in his direct testimony, it is clear from Mr. Williams’ rebuttal that the wholesale transactions with the City of Odessa were included in Mr. Bax’ direct testimony calculations, and further, that Aquila was fully aware of Staff’s use of the Odessa wholesale transactions.

6.
Finally, Staff cannot accept Aquila’s cavalier dismissal of the Commission’s procedural rules.  Commission rule 4 CSR 240-2.130(7)(B) provides:

Where all parties file direct testimony, rebuttal testimony shall include all testimony which is responsive to the testimony and exhibits contained in any other party’s direct case.  A party need not file direct testimony to be able to file rebuttal testimony.

This rule uses the mandatory “shall,” and is plainly directed at preventing a party from making expansive responses in surrebuttal that the other parties have no chance to refute.  The Commission will face needless difficulties in generating a proper record and reaching informed decisions if parties are permitted to unilaterally flaunt the rules.  This is particularly troubling on a complex issue the Company valued at $17 to $23 million dollars in its direct testimony.

WHEREFORE, Staff renews its request that the Commission promptly rule its motion for leave to file supplemental surrebuttal on March 2, 2004.
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