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MOTION FOR LEAVE TO FILE SUPPLEMENTAL SURREBUTTAL

AND FOR EXPEDITED TEATMENT

COMES NOW Staff of the Public Service Commission of Missouri, and asks the Commission for leave to file supplemental surrebuttal testimony on March 2, 2004  to address the straight line tax depreciation surrebuttal testimony of Aquila witness H. Davis Rooney, and further asks the Commission to rule this motion not later than Wednesday, February 25, 2004.  

1.
Aquila filed the direct testimony of H. Davis Rooney on July 3, 2003 at the time it filed the tariffs initiating this case.  Among the issues that Mr. Rooney addressed in his direct testimony was straight-line tax depreciation deductions.  (Rooney Direct, pp. 6 – 10)  Mr. Rooney opined, at page 9, that the issue might be worth $17 to $23 million.

2.
Staff witness Steve Traxler addressed the issue in his direct testimony filed December 9, 2003, at pages 3 and 4.

3.
Staff witness Traxler rebutted Mr. Rooney’s direct testimony on the issue in his rebuttal testimony filed on January 26, 2004.

4.
Aquila witness Rooney did not address the issue of straight-line tax depreciation in his rebuttal testimony filed on January 26, 2004.  

5.
However, Mr. Rooney produced 38 pages of testimony and dozens of pages of schedules on this issue in his surrebuttal testimony filed on February 13, 2004.

6.
Mr. Rooney also suggests, for the first time in surrebuttal, that Staff’s calculations may violate an Internal Revenue Service regulation.  (Rooney Surrebuttal, p. 21, lines 18-22).

7.
Commission rule 4 CSR 240-2.130(7)(B) provides:

Where all parties file direct testimony, rebuttal testimony shall include all testimony which is responsive to the testimony and exhibits contained in any other party’s direct case.  A party need not file direct testimony to be able to file rebuttal testimony.
8.
Aquila was obliged by the Commission’s rule to file its response to Staff’s direct testimony in rebuttal.  Aquila’s failure to do so is particularly egregious because it had raised the issue initially in its direct case; it made an unsubstantiated claim in its direct testimony that the issue is worth $17 to $23 million, which would make it a major issue in this case; and given the volume of material it has filed just ten days before hearing.  Staff will have no opportunity to undertake discovery on any of the materials submitted with this filing.

9.
Although the Commission could strike the testimony on its own motion for violating its rule, Staff asks only for the opportunity to address the new material in a supplementary surrebuttal filing.  Staff believes that such an approach will give the Commission a better record, while permitting fair consideration of the issues in the case. 

10.
As the Commission is aware, the hearing in this case starts on Monday next, February 23, 2004.  The hearing on this issue is scheduled for Thursday, March 5, 2004.  Staff believes that it can analyze the tardy filing, and prepare and file its supplemental testimony by March 2, 2004.

11.
Staff realizes that time is short.  However, any hardship Aquila might face it has brought upon itself by failing to play properly by the Commission’s procedural rules.  

12.
Staff asks that the Commission expedite its ruling on this motion by directing any party wishing to respond to do so by close of business on Tuesday, February 24, 2004, and ruling the motion promptly.

13.
Staff has filed this motion as promptly as possible given the considerable press of other Commission business.
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