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STAFF RESPONSE TO QUESTIONS POSED TO PARTIES FEBRUARY 25, 2004

Comes now the Staff of the Missouri Public Service Commission (Staff) in response to the questions posed to the parties by the presiding officer in this case on February 25, 2004, as a result of the February 24, 2004 Preliminary Order In Prohibition served upon the Commission that orders the Commission “to refrain from acting or continuing to act to process or hear the rate application of Aquila in Case No. ER-2004-0034 insofar as said rate application or hearing concerns the service territories of St. Joseph Light & Power Co. as to which Aquila’s attempted acquisition was overturned by the Missouri Supreme Court, or issues surrounding the purported merger.”  The Staff understands the dispatch with which the Commission needs responses from the parties.  What appears here is based on the analysis of the Staff, given the limited amount of time to respond.  The Staff’s views contained herein might change given more time and an opportunity to discuss these matters with the other parties.  Nonetheless, the Staff’s responses to the presiding officer’s questions, as the Staff understands these questions, follow:

1.
The first question posed on February 25, 2004 by the presiding officer in this above-captioned cases is:  What issues in Cases Nos. ER-2004-0034 and HR-2004-0024 do not include St. Joseph Light & Power Company (SJLP)/Aquila Networks – L&P (L&P)?

Attached hereto is Appendix A, which is one of the three reconciliations the Staff earlier filed in these cases, with columns and notations to reflect the Staff’s response to this first question.  Shown on Appendix A in bold type are those adjustments/issues in these cases that the Staff believes are exclusive to Aquila Networks – MPS (MPS) division/electric.  The quantification of each of these adjustments/issues appears in the column titled “Only MPS Issues.”  The other adjustments/issues on Appendix A do not appear in bold type and are those adjustments/issues that impact both MPS and L&P in that a collateral estoppel effect might be asserted as being possible, i.e., it might be asserted that the adjustment/issue is the same for both MPS and L&P and to decide the adjustment/issue for one Aquila division would decide the adjustment/issue for the other Aquila division.  

By “Only MPS,” the Staff is indicating that it does not believe that a collateral estoppel argument would be applicable to these adjustment/issues.  These adjustments/issues are Aquila division specific, i.e., Only MPS.  These adjustments/issues are Aquila division specific even though the title of the adjustment may be similar in the MPS reconciliation and the SJLP reconciliation.  The Commission will be called upon in these Only MPS items to make a decision regarding an adjustment/issue that affects only MPS. 

The quantification of the adjustments/issues in the Staff’s case and the reconciliation are not based on what the numbers would be if the UtiliCorp United, Inc. (UtiliCorp)-SJLP merger had not occurred.  To attempt to quantify adjustments/issues as if the merger had not occurred would require, a different cost of service analysis than the one performed by the Staff in these cases.  

2.
The second question posed is:  Given the February 24, 2004 Preliminary Order in Prohibition, what will happen on the operation-of-law date of the tariffs, if the Commission does nothing else? The Staff presupposes that implied in this question is the premise that not only does the Commission not act, but no other change, such as a different order from the Circuit Court, occurs either.  


The Staff believes that if the Commission does nothing else, the tariffs as filed by Aquila on July 3, 2003 will go into effect on the operation-of-law date, June 2, 2004.  A tariff, when approved by the Commission, becomes Missouri law. Warner v. Southwestern Bell Tel. Co., 428 S.W.2d 596, 601 (Mo.1968); Carter's Custom Tile v. Southwestern Bell Tel. Co., 834 S.W.2d 892, 893 (Mo.App.1992).


The Commission on a limited basis presently permits, and historically has permitted, tariffs to go into effect without suspension.  The Missouri Supreme Court in State ex rel. Utility Consumers Council of Missouri, Inc. v Public Serv. Comm’n, 585 S.W.2d 41 (Mo. banc 1979) (hereinafter referred to as UCCM) noted that the Commission can permit tariffs to go into effect without suspending them, but in deciding not to suspend the tariffs, the Commission must consider all relevant factors:

. . . Even under the file and suspend method, by which a utility's rates may be increased without requirement of a public hearing, the commission must of course consider all relevant factors including all operating expenses and the utility's rate of return, in determining that no hearing is required and that the filed rate should not be suspended.  See State ex rel. Missouri Water Co. v. Public Service Comm'n, 308 S.W.2d 704, 718-19, 720 (Mo.1957).  However, a preference exists for the rate case method, at which those opposed to as well as those in sympathy with a proposed rate can present their views.  See State ex rel. Laclede Gas Co. v. Public Service Comm'n, 535 S.W.2d at 574.

585 S.W.2d at 49.  Thus, the Commission can and does set rates by deciding not to suspend a tariff, and this “has the same force and effect as if set by the legislature, State ex rel. Jackson Co., 532 S.W.2d at 28. . . .”  Id.  

Section 393.140 RSMo 2000 states in relevant part:

(11) . . . Unless the commission otherwise orders, no change shall be made in any rate or charge, or in any form of contract or agreement, or any rule or regulation relating to any rate, charge or service, or in any general privilege or facility, which shall have been filed and published by a gas corporation, electrical corporation, water corporation, or sewer corporation in compliance with an order or decision of the commission, except after thirty days' notice to the commission and publication for thirty days as required by order of the commission, which shall plainly state the changes proposed to be made in the schedule then in force and the time when the change will go into effect. . . .

Section 393.150 RSMo 2000 provides:

1.  Whenever there shall be filed with the commission by any gas corporation, electrical corporation, water corporation or sewer corporation any schedule stating a new rate or charge, or any new form of contract or agreement, or any new rule, regulation or practice relating to any rate, charge or service or to any general privilege or facility, the commission shall have, and it is hereby given, authority, either upon complaint or upon its own initiative without complaint, at once, and if it so orders without answer or other formal pleading by the interested gas corporation, electrical corporation, water corporation or sewer corporation, but upon reasonable notice, to enter upon a hearing concerning the propriety of such rate, charge, form of contract or agreement, rule, regulation or practice, and pending such hearing and the decision thereon, the commission upon filing with such schedule, and delivering to the gas corporation, electrical corporation, water corporation or sewer corporation affected thereby, a statement in writing of its reasons for such suspension, may suspend the operation of such schedule and defer the use of such rate, charge, form of contract or agreement, rule, regulation or practice, but not for a longer period than one hundred and twenty days beyond the time when such rate, charge, form of contract or agreement, rule, regulation or practice would otherwise go into effect; and after full hearing, whether completed before or after the rate, charge, form of contract or agreement, rule, regulation or practice goes into effect, the commission may make such order in reference to such rate, charge, form of contract or agreement, rule, regulation or practice as would be proper in a proceeding initiated after the rate, charge, form of contract or agreement, rule, regulation or practice had become effective. 

2. If any such hearing cannot be concluded within the period of suspension, as above stated, the commission may, in its discretion, extend the time of suspension for a further period not exceeding six months. At any hearing involving a rate sought to be increased, the burden of proof to show that the increased rate or proposed increased rate is just and reasonable shall be upon the gas corporation, electrical corporation, water corporation or sewer corporation, and the commission shall give to the hearing and decision of such questions preference over all other questions pending before it and decide the same as speedily as possible. 


The clear implication of the statutory time limitation of the Commission’s authority on suspending filed tariffs (30 day effective date on the tariffs as first filed, plus 120 days, plus 6 months), and the Court’s February 24, 2004 Preliminary Order In Prohibition is that the rates in question in these cases would go into effect on the operation-of-law date, June 2, 2004, as presently filed with the Commission, if the Commission does nothing further.  It can be argued that the Commission may proceed under appropriate circumstances, after the June 2, 2004 operation-of-law date, with the case as filed by Aquila and with the testimonies filed by the other parties, Aquila would have the burden of proof to show that the increase in rates then in effect is just and reasonable.  


The Staff directs the Commission to Southwestern Bell Tel. Co. v. Arkansas Pub. Serv. Comm’n, 593 S.W.2d 434 (Ark. 1980) (hereinafter referred to as SWBT-Ark).  SWBT filed on March 1, 1976 new intrastate rate schedules designed to increase SWBT’s annual revenues by approximately $18 million. By an Order issued on March 29, 1976, the ArkPSC suspended the proposed rates for the maximum six months provided for by Arkansas statute.  The six months suspension ended September 29, 1976.  The ArkPSC on August 1, 1976 made the proposed tariffs effective under an Agreement & Undertaking that it approved.  An order was entered by the ArkPSC on September 1, 1977 which set aside the rates proposed by SWBT and required a refund by SWBT of all revenues collected by it in excess of all rates authorized in its Order of September 1, 1997.  593 S.W.2d at 438.


SWBT argued that its proposed rates became effective upon the expiration of the suspension period on September 30, 1976 and that none of the increased revenue collected during the suspension period August 1, 1976 and September 30, 1976 and from the post suspension period September 30, 1976 to the ArkPSC’s Order on September 1, 1977 was subject to refund.  The Arkansas Supreme Court held that SWBT was in part correct and that none of the revenue collected from September 30, 1976 to September 1, 1977 was subject to refund.  The Arkansas Supreme Court rejected part of SWBT’s argument and held that the increased revenues collected by SWBT for the period between August 1, 1976 to September 30, 1976 were subject to refund.  The Court held as follows:

. . . By the clear language of Section 73-217, it is only the operation of the rates that may be suspended, but that suspension cannot exceed six months.  See New England Telephone & Telegraph Co. v. Public Utilities Co.,, 362 A.2d 741 (Me. 1976); State v. Montana-Dakota Utilities Co., 89 N.W.2d 94 (N.D. 1958).  On the other hand, we do not agree with appellant that refunds of collections made between August 1, 1976 and September 30, 1976, could not be ordered because no valid rate order was entered within the time limitation on the power of suspension in Section 73-217.  See Application of Montana-Dakota Utilities Co., 102 N.W.2d 329 (N.D. 1960). Bell had no vested rights in collections under bond of the difference between the old rates and the new ones it proposed collected during the suspension period.  Application of Montana-Dakota Utilities Co., 111 N.W.2d 705 (N.D. 1961).

593 S.W.2d at 440. 

3.
The third question posed is: Can and should the Commission consider the MPS portion of these consolidated cases, in light of Aquila having filed tariffs for MPS with tariffs for L&P in consolidated Case No. ER-2004-034 and GR-2004-0024 L&P.  Among these tariffs, are tariffs that are designated as applying to: (1) MPS alone,  (2) L&P alone and (3) both MPS and L&P.

The Commission’s duty to review a request for a rate increase made by filing tariffs as set forth in Sections 393.140 and 393.150, as cited above, has been limited by the Circuit Court’s Preliminary Order In Prohibition to not acting in these cases to the extent “said rate application or hearing concerns the service territories of St. Joseph Light & Power Co. as to which Aquila’s attempted acquisition was overturned by the Missouri Supreme Court, or issues surrounding the purported merger.”  Other than collateral estoppel concerns, the Staff is unaware of any legal impediment to the Commission going forward with a decision on rates for the territory of MPS.  Given that the rates will go into effect by operation-of-law absent Commission action before June 2, 2004, and the Commission’s statutory duty to review the only MPS proposed rates referenced above, the Commission not only can, but should go forward with these cases with respect to the territory served by MPS.

4.
The fourth question posed is: What procedure should the Commission put in place in these cases, given that the Preliminary Order In Prohibition is in place, pleadings to the petition in prohibition are due on or before March 17, 2004 in Circuit Court and the Circuit Court will schedule an evidentiary hearing.

The Staff suggests that the Commission attempt to file its responsive pleading to the Petition In Prohibition as far in advance of March 17, 2004 as possible and attempt to advance all proceedings before the Circuit Court as quickly as possible.  The Staff recommends to the Commission that those issues that only impact MPS should be heard during the week of March 1-5, 2004, with transcripts produced and briefs submitted to the Commission as soon as possible.  Those portions of the case that can be moved along should be moved along as expeditiously as possible.   

5.
The fifth question posed is: What happens when the Commission issues an order in Case No. EM-2000-292 in compliance with the Supreme Court decision and remand?  

An event occurred on February 25, 2004 after the presiding officer in these cases requested that the parties respond to this and the other four questions.  Aquila filed a pleading entitled Aquila, Inc.’s Statement Of Position With Respect To Recoupment Of Acquisition Premium And Merger Savings.  In that pleading, Aquila states that “it will not seek to recoup or otherwise recover through rates the subject acquisition premium” and that “it will not seek to recover through rates the merger savings or synergies in connection with the merger transaction which is the subject of this proceeding (which savings recovery the Staff has characterized as ‘premium recovery’) either in the pending Aquila rate cases, Case No. ER-2004-0034, Case No. HR-2004-0024, and Case No GR-2004-0072 or any subsequent Aquila rate proceeding before this Commission.”

At the same time, Aquila filed, in Case Nos. ER-2004-0034 and HR-2004-0024 and in Case No. GR-2004-0072, Aquila, Inc.’s Statement Of Position With Respect To Recoupment Of Acquisition Premium And Merger Savings.  These pleading’s state that “[Aquila] will not seek to recover through rates the merger savings or synergies in connection with the merger transaction involving St. Joseph Light & Power Co. (which savings recovery the Staff has characterized as ‘premium recovery’) either in the pending Aquila rate cases, Case No. ER-2004-0034, Case No. HR-2004-0024, and Case No GR-2004-0072, or any subsequent Aquila rate proceeding before this Commission.”

 This action by Aquila should greatly expedite matters.  Some of the parties submitting responses by 8:30 a.m. this date to the presiding officer’s questions may not have had an opportunity to consider the effect of Aquila’s action of late yesterday afternoon on the remand of the UtiliCorp United, Inc. (UtiliCorp) – SJLP merger case.  The charge of the Missouri Supreme Court to the Commission reiterated by the Circuit Court is as follows in State ex rel. Ag Processing, Inc. v. Public Serv. Comm’n, 120 S.W.3d 732, 737 (Mo. banc 2003):

The judgment is reversed, and the case is remanded. The circuit court shall remand the case to the PSC to consider and decide the issue of recoupment of the acquisition premium in conjunction with the other issues raised by PSC staff and the intervenors in making its determination of whether the merger is detrimental to the public. Upon remand the Commission will have the opportunity to reconsider the totality of all of the necessary evidence to evaluate the reasonableness of a decision to approve a merger between UtiliCorp and SJLP.
The Staff’s initial reaction is that there is no need to reopen the record in the merger case and that the Commission should decide the case based upon the existing record and the commitments made by Aquila in its filings late yesterday afternoon that it is not seeking recoupment of the acquisition premium or asserted merger savings in the remand of the merger case, the three pending Aquila rate increase cases, or any future Aquila rate case.  Of course, the Staff cannot speak for any party other than itself, and the Staff has not had any discussions with any of the other parties regarding these latest developments.  One or more of the other parties may be of the view that the record does need to be opened.  One or more of the other parties may seek judicial review of the Commission’s Report And Order on the remand of the merger case, Case No. EM-2000-292, and assert that any rate increase case of Aquila respecting the former service territory of St. Joseph Light & Power Company is unlawful until there is a final judicial determination of the lawfulness and reasonableness of the Commission’s Report And Order on remand of the merger case.     

Wherefore the Staff submits the above responses to the five questions posed by the presiding officer to the parties on February 25, 2004.
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