VOLUME I—PARTS 1 TO 51

FEDERAL
ACQUISITION
REGULATION

Tt iyt yo_ 2.0

Date2-0-(_Reporter A
File No._2X-20 jp-0357,

ISSUED MARCH 2005 BY THE:

- GENERAL SERVICES ADMINISTRATION
DEPARTMENT OF DEFENSE
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

{This edition includes the consolidation of all Federal Acquisition Circulars through 2001-27)



-)

FAC 200545 OCTOBER 1, 2010
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FEDERAL ACQUISITION REGULATION

(b} Insert the clause at 52.228-13, Alternative Payment
Protections, in solicitations and contracts for construction,
when the estimated or actual value exceeds $30,000 but does
not exceed $150,000. Complete the clause by specifying the
payment protections selected (see 28.102-1(b){1)) and the
deadline for submissiont. The contracting officer may revise
paragraph (b) of the clause to establish a lower percentage in
accordance with 28.102-2(c).

28.103 Performance and payment bonds for other than
construction contracts.

28.103-1 General.

(a) Generally, agencies shall not require performance and
payment bonds for other than construction contracts. How-
ever, performance and payment bonds may be used as permit-
ted in 28.103-2 and 28.103-3.

{b} The contractor shall furnish all bonds before receiving
a notice to proceed with the work.

{c) No bond shall be required after the contract has been
awarded if it was not specifically required in the contract,
except as may be determined necessary for a contract
modification.

28.103-2 Performance bonds.

(a) Performance bonds may be required for contracts
exceeding the simplified acquisition threshold when neces-
sary to protect the Government’s interest. The following situ-
ations may warrant a performance bond:

(1) Government property or funds are to be provided to
the contractor for use in performing the contract or as partial
compensation (as in retention of satvaged material).

(2) A contractor sells assets to or merges with another
concern, and the Government, after recognizing the latter con-
cern as the successor in interest, desires assurance that it is
financially capable,

(3) Substantial progress payments are made before
delivery of enrd items starts.

(4) Contracts are for dismantling, demolition, or
removal of improvements,

(b) The Government may require additional performance
bond protection when a contract price is increased.

(¢) The contracting officer must determine the contractor’s
responsibility (see Subpart 9.1) even though a bond has been
or ¢an be obtained.

28.103-3 Payment bonds.

(2) A payment bond is required only when a performance
bond is required, and ifthe use of payment bond is in the Gov-
ernment’s interest. -

(b) When a contract price is increased, the Government
may require additional bond protection in an amount adequate
to protect suppliers of labor and material.

28.1-4 -

28.103-4 Contract clause,

The contracting officer shall insert a clause substantially
the same as the clause at 52.228-16, Performance and Pay-
ment Bonds—Other than Construction, in solicitations and
contracts that contain a requirement for both payment and per-
formance bonds. The contracting officer shall determine the
amount of each bond for insertion in the clause. The amount
shall be adequate to protect the interest of the Government.
The contracting officer shall also set a period of time (nor-
mally 10 days) for return of executed bonds. Alternate I shall
be used when only performance bonds are required.

28.104 Annual performance bonds.

(a} Annual performance bonds only apply to nonconstruc-
tion contracts. They shall provide a gross penal sum applica-
ble to the total amount of all covered contracts.

{b) When the penal sums obligated by contracts are
approximately equal to or exceed the penal sum of the annual
performance bond, -an additional bond will be required to
cover additional contracts.

28105 Other types of bonds.

The head of the contracting activity may approve using
other types of bonds in connection with acquiring particular
supplies or services. These types include advance payment
bonds and patert infringement bonds.

~ 28.105-1 Advance payment bonds.

Advance payment bonds may be required only when the
contract contains an advance payment provision and a'perfor-
mance bond is not furnished. The contracting officer shall
determine the amount of the advance payment band necessary
to protect the Government.

28.105-2 Patent infringement bonds.
(a) Contracts providing for patent indemnity may require
these bonds only if—
{1} A performance bond is not furnished; and
(2) The financial responsibility of the contractor is
unknown or doubtful.
(b) The contracting officer shall determine the penal sum.

28.106 Administration.

28.106-1 Bonds and bond-related forms.

The following Standard Forms (SF’s) and Optional Forms
(OF’s) shown in 53.301 and 53,302, shall be used, except in
foreign countries, when a bid bond, performance or payment
bond, or an individual surety is required. The bond forms shall
be used as indicated in the instruction portion of each form:

(a) SF 24, Bid Bond (see 28.101).

(b) SFE 235, Performance Bond {see 28.102-1 and
28.106-3(b)).
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SUBPART 28.1--BONDS AND OTHER FINANCIAL PROTECTIONS

28.101-2

28.000 Scope of part.

This part prescribes requirements for chtaining financial
protection against losses under contracts that result from the
use of the sealed bid or negotiated methods. It covers bid guar-
antees, bonds, alternative payment protections, security for
bonds, and insurance.

28.001 Definitions.

As used in this part—

“Attorney-in-fact” means an agent, independent agent,
underwriter, or any other company or individual holding a
power of attorney granted by a surety (see also “power of
attorney™ at 2.101).

“Bid” means any response to a solicitation, including a pro-
posal under a negotiated acquisition. See the definition of
“offer” at 2.101.

“Bid guarantee™ means a form of security assuring that the
bidder— .

(1) Will not withdraw a bid within the pericd specified
for acceptance; and

(2) Will execute a written contract and furnish required
bonds, including any necessary coinsurance or reinsurance
agreements, within the time specified in the bid, unless a
longer time allowed, after receipt of the specified forms.

“Bidder” means any entity that is responding or has
responded to a solicitation, including an offeror under a nego-
tiated acquisition.

“Bond” means 2 written instrument executed by a bidder
or contractor (the “principal™), and a second party (the
“surety”™ or “sureties”) (except as provided in 28.204), to
assure fulfillment of the principal’s obligations to a third party
(the “obligee™ or “Government™), identified in the bond. [fthe
principal’s obligations are not met, the bond assures payment,
to the extent stipulated, of any loss sustained by the obligee.
The types of bonds and related documents are as follows:

(1) An advance payment bond secures fulfillment of the
contractor’s obligations under an advance payment provision,

(2) An annual bid bond is a single bond furnished by a
bidder, in lieu of separate bonds, which secure all bids (on
other than construction contracts) requiring bonds submitted
during a specific Government fiscal year,

(3) An annual performance bend is a single bond fur-
nished by a contractor, in lieu of separate performance bonds,
to secure fulfillment of the contractor’s obligations under con-
tracts {other than construction contracts) requiring bonds
entered into during a specific Government fiscal year.

{4) A patent infringement bond secures {ulfillment of
the contractor’s obligations under a patent provision.

(5) A payment bond assures payments as required by
law to all persons supplying labor or material in the prosecu-
tion of the work provided for in the contract.

(6) A performance bond secures performance and ful-
filiment of the contractor’s obligations under the contract.

“Consent of surety™ means an acknowledgment by a surety
that its bond given in connection with a contract continues to
apply to the contract as modified.

“Penal sum” or “penal amount™ means the amount of
money specified in a bond (or a percentage of the bid price in
a bid bond) as the maximum payment for which the surety is
obligated or the amount of security required to be pledged to
the Government in lieu of a corporate or individual surety for
the bond.

“Reinsurance” means a transaction which provides that a
surety, for a consideration, agrees to indemnify another surety
against loss which the latter may sustain under a bond which
it has issued.

Subpart 28.1—Bonds and Other Firancial
Protections

28.100 Scope of subpart.

This subparf prescribes requirements and procedures for
the use of bonds, alternative payment protections, and all
types of bid guarantees.

28.101 Bid guarantees.

28.101-1 Palicy on use.

(a) A contracting officer shall not require a bid guarantee
unless a performance bond or a performance and payment
bond is aiso required {see 28.102 and 28.103). Except as pro-
vided in paragraph (c) of this subsection, bid guarantees shall
be required whenever a performance bond or a performance
and payment bond is required.

{b} All types of bid guarantees are acceptable for supply or
service contracts (see annual bid bonds and annual perfor-
mance bonds coverage in 28.001). Only separate bid guaran-
tees are acceptable in connection with construction contracts.
Agencies may specify that only separate bid bonds are accept-
able in connection with construction contracts.

(c) The chief of the contracting office may waive the
requirement t¢ obtain a bid guarantee when a performance
bond or a performance and payment bond is required if it is
determined that a bid guarantee is not in the best interest of the
Government for a specific acquisition {e.g., overseas con-
struction, emergency acquisitions, sole-source contracts).
Class waivers may be authorized by the agency head or
designee.

28.101-2 Solicitation provision or contract clause.

(a) The contracting officer shall insert a provision or clause
substantially the same as the provision at 52.228-1, Bid Guar-
antee, in solicitations or contracts that require a bid guarantee
or similar guaraniee. For example, the contracting officer may
modify this provision—

(FAC 2005-06)  28.1-1
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18.102-3

(9) A bid bond does not list the United States as obligee,
but correctly identifies the offeror, the solicitation number,
and the name and location of the project involved, so long as
it is acceptable in all other respects.

28.102 Performance and payment bonds and alternative
payment protections for construction contracts.

28.102-1 General.

(a) The Miller Act (40 U.S.C. 3131 et seq.) requires per-
formance and payment bonds for any construction contract
exceeding $150,000, except that this requirement may be
waived— ’

{1) By the contracting officer for as much of the work
as 15 to be performed in a foreign country upon finding that it
is impracticable for the contractor to furnish such bond; or

(2) As otherwise authorized by the Miller Act or other
law,

(b)}1) Pursuant to 40 U.S.C. 3132, for construction con-
tracts greater than $30,000, but not greater than $1350,000, the
contracting officer shall select two or more of the following
payment protections, giving particular consideratien to inclu-
sion of an irevocable letter of credit as one of the selected
alternatives:

{i) A payment bond.

(ii) An irrevocabie letter of credit (TLC).

(iit) A tripartite escrow agreement. The prime con-
tractor establishes an escrow account in a federally insured
financial institution and enters into a tripartite escrow agree-
ment with the financial institution, as escrow agent, and all of
the suppliers of labor and material. The escrow agreement
shall establish the terms of payment under the contract and of
resolution of disputes among the parties. The Government
makes payments to the contractor’s escrow account, and the
escrow agent distributes the payments in accordance with the
agreement, or triggers the disputes resolution procedures if
required.

(iv} Certificates of deposit. The contractor deposits
certificates of deposit from a federally insured financial insti-
tution with the contracting officer, in an acceptable form, exe-
cutable by the contracting officer. - _

(v) A deposit of the types of security listed in
28.204-1 and 28.204-2.

(2) The contractor shall submit te the Government one
of the payment protections selected by the contracting officer.

(¢) The contractor shall furnish all bonds or alternative
payment protection, including any necessary reinsurance
agreements, before receiving a notice to proceed with the
work or being allowed to start work.

28.102-2 Amount required.
(a) Definition. As used in this subsection—

“Original contract price” means the award price of the con-
tract; or, for requirements contracts, the price payable for the
estimated total quantity; or, for indefinite-quantity coniracts,
the price payable for the specified minimum quantity. Origi-
nal contract price does not include the price of any options,
except those options exercised at the time of contract award.

(b) Contracts exceeding 150,000 (Miller Act)— (1) Per-

Jformance bonds. Unless the contracting officer determines
that a lesser amount is adequate for the protection of the Gov-
ermnment, the penal amount of performance bonds must
equal—
(i) 100 percent of the original contract price; and
(ii) if the contract price increases, an additional
amount equal to 100 percent of the increase.

(2) Payment bonds. (1) Unless the contracting officer
makes a written determination supported by specific findings
that a payment bond in this amount is impractical, the amount
of the payment bond must equal—

{(A) 100 percent of the original contract price; and
(B) If the contract price increases, an additional
amount equal to 100 percent of the increase.
(ii) The amount of the payment bond must be no less
than the amount of the performance bond.

(c) Contracts exceeding 330,000 but not exceeding
$150,000. Unless the contracting officer determines that a
lesser amount is adequate for the protection of the Govern-
ment, the penal amount of the payment bond or the amount of
alternative payment protection must equal—

(1) 100 percent of the original contract price; and

(2) If the contract price increases, an add#ional amount
equal to 100 percent of the increase.

(d) Securing additional payment protection. If the contract
price increases, the Government must secure any needed addi-
tional protection by directing the contractor to—

(1) Increase the penal sum of the existing bond;

{2) Obtain an additional bond; or

(3} Furnish additional alternative payment protection.

(e) Reducing amounts. The contracting officer may reduce
the amount of security to support a bond, subject to the con-
ditions of 28.203-5(c) or 28.204(b).

28.102-3 Contract clauses.

(a) Insert a clause substantially the same as the clause at
52.228-13, Performance and Payment Bonds—Construction,

. in selicitations and contracts for construction that contain a

requirement for performance and payment bonds if the result-
ant contract is expected to exceed $150,000. The contracting
officer may revise paragraphs (b)(1) and/or (b)(2) of the
clause to establish a lower percentage in accordance with
28.102-2(b). If the provision at 52.228-1 is not included in the
solicitation, the contracting officer must set a period of time
for return of executed bonds.

28.1-3
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SUBPART 9.1—RESPONSIBLE PROSPECTIVE CONTRACTORS

9.104-2

9.000 Scope of part.

This part prescribes policies, standards, and procedures
pertaining to prospective contractors’ responsibility; debar-
ment, suspension, and ineligibility; qualified products; first
article testing and approval; contractor team arrangements;
defense production pools and research and development
pools; and organizational conflicts of interest.

Subpart 9.1

Responsible Prospective
Contractors

9.100 Scope of subpart,

This subpart prescribes policies, standards, and procedures
for determining whether prospective contractors and subcon-
tractors are responsible.

9.101 Definitions.

“Administrative proceeding” means a non-judicial process
that is adjudicatory in natyre in order to make a determination
of fault or liability (e.g., Securities and Exchange Commis-
gion Administrative Proceedings, Civilian Board of Contract
Appeals Proceedings, and Armed Services Board of Contract
Appeals Proceedings). This includes administrative proceed-
ings at the Federal and state level but only in connections with
performance of a Federal contract or grant. It does not include
agency actions such as contract audits, site visits, corrective
plans, or inspection of deliverables.

“Surveying activity,” as used in this subpart, means the
cognizant contract administration office or, if there is no such
office, another organization designated by the agency to con-
duct preaward surveys.

9.102 Applicability.
{a) This subpart applies to all proposed contracts with any
prospective contractor that is located—
(1) In the United States or its outlying areas; or
(2) Elsewhere, unless application of the subpart would
be inconsistent with the laws or customs where the contractor
is located.
(b} This subpart does not apply to proposed coniracts
with—
(1) Foreign, State, or local governments;
(2) Other U.S. Govemment agencies or their
instrumentalities; or
(3) Agencies for the blind or other severety handicapped
(see Subpart 8.7).

9.103 Policy.

{(a) Purchases shall be made from, and contracts shall be
awarded to, responsible prospective contractors only.

(b) No purchase or award shall be made unless the con-
tracting officer makes an affirmative determination of respon-
sibility. In the absence of information clearly indicating that

the prospective contractor is responsible, the contracting
officer shall make a determination of nonresponsibility. If the
prospective contractor is a small business concern, the con-
tracting officer shall comply with Subpart 19.6, Certificates of
Competency and Determinations of Responsibility. (If
Section 8(a) of the Small Business Act (15 U.S.C.637)
applies, see Subpart 19.8.)

(c) The award of a contract to a supplier based on lowest
evaluated price alone can be false economy if there is subse-
quent default, late deliveries, or other unsatisfactory perfor-
mance resulting in additional contractual or administrative
costs. While it is important that Government purchases be
made at the lowest price, this does not require an award to a
supplier solely because that supplier submits the lowest offer.
A prospective contractor must affirmatively demonstrate its
responsibility, including, when necessary, the responsibility
of its proposed subcontractors.

9,104 Standards.

9.104-1 (General standards,

To be determined responsible, a prospective contractor
must—

(a) Have adequate financial resources to perform the con-
tract, or the ability to obtain them (see 9.104-3(a));

{(b) Be able to comply with the required or proposed deliv-
ery or performance schedule, taking into consideration all
existing commercial and govemmental business
commitments;

{c) Have a satisfactory performance record (see 9.104-3(b)
and Subpart 42.15). A prospective contractor shall not be
determined responsible or nonresponsible solely on the basis
of a lack of relevant performance history, except as provided
in9.104-2;

(d) Have a satisfactory record of integrity and business eth-
ics (for-example, see Subpart 42.15).

(e) Have the necessary organization, experience, account-
ing and operational controls, and technical skills, or the ability
to obtain them (including, as appropriate, such elements as
production control procedures, property control systems,
quality assurance measures, and safety programs applicable to
materials to be produced or services to be performed by the
prospective contractor and subcontractors). {See 9.104-3(a).)

(f) Have the necessary production, construction, and tech-
nical equipment and facilities, or the ability to obtain them
(see 9.104-3(a)); and

(g) Be otherwise qualified and eligible to receive an award
under applicable laws and regulations (see also inverted
domestic corporation prohibition at FAR 9.108).

9.104-2 Special standards.

(a) When it is necessary for a particular acquisition or class
of acquisitions, the contracting officer shall develop, with the

9.1-1



SUBPART 11.5—-LIQUIDATED DAMAGES

11.503

Subpart 11.5—Liquidated Damages

11.500 Scope.

This subpart prescribes policies and procedures for using
liquidated damages clauses in solicitations and contracts for
supplies, services, research and development, and construc-
tion, This subpart does not apply to liquidated damages for
subcontracting plans (see 19.705-7) or liquidated damages
related to the Contract Work Hours and Safety Standards Act

(see Subpart 22.3).

11,501 Policy.

(a) The contracting officer must consider the potential
impact on pricing, competition, and contract administration
before using a liquidated damages clause. Use liquidated
damages clauses only when—

(1) The time of delivery or timely performance is so
important that the Government may reasonably expect to suf-
fer damage if the delivery or performance is delinquent; and

(2) The extent or amount of such damage would be dif-
ficult or impossible to estimate accurately or prove.

(b) Liguidated damages are not punitive and are not nega-
tive performance incentives (see 16.402-2). Liquidated dam-
ages are used to compensate the Government for probable
damages. Therefore, the liquidated damages rate must be a
reasonable forecast of just compensation for the harm that is
caused by late delivery or untimely performance of the partic-
ular contract. Use a maximum amount or a maximum period
for assessing liquidated damages if these limits reflect the
maximum probable damage to the Government. Also, the
contracting officer may use more than one liquidated damages
rate when the contracting officer expects the probable damage
to the Government to change over the contract period of
performance.

{c) The contracting officer must take all reasonable steps to
mitigate liquidated damages. If the contract contains a liqui-
dated damages clause and the contracting officer is consider-
ing terminating the contract for default, the contracting officer
should seek expeditiously to obtain performance by the con-
tractor or terminate the contract and repurchase (see
Subpart 49.4). Prompt contracting officer action will prevent

excessive foss to defaulting contractors and protect the inter-
ests of the Government.

(d) The head of the agency may reduce or waive the
amount of liquidated damages assessed under a contract, if the
Commissioner, Financial Management Service, or designee
approves (see Treasury Order 145-10).

11.502 Procedures.

(a) Include the applicable liguidated damages clause and
liquidated damages rates in solicitations when the contract
will contain liquidated damages provisions.

(b} Construction contracts with liquidated damages provi-
sions must describe the rate(s) of liquidated damages assessed
per day of delay. The rate(s) should include the estimated daily
cost of Government inspection and superintendence. The
rate(s) should also include an amount for other expected
expenses associated with delayed completion such as—

{1) Renting substitute property; or
(2) Paying additional allowance for living quarters.

11.503 Contract clauses.

(a)} Use the clause at 52.211-11, Liquidated Damages-—
Supplies, Services, or Research and Development, in fixed-
price solicitations and contracts for supplics, services, or
research and development when the contracting officer deter-
mines that liquidated damages are appropriate (see
11.501(a)). ’

(b) Use the clause at 52.211-12, Liquidated Damages—
Construction, in solicitations and contracts for constiuction,
other than cost-plus-fixed-fee, when the contracting officer
determines that liquidated damages are appropriate (see
11.501(a}). If the contract specifies more than one completion
date for separate parts or stages of the work, revise
paragraph (a) of the clause to state the amount of liquidated
damages for delay of each separate part or stage of the work.

(¢) Use the clause at 52.211-13, Time Extensions, in solic-
itations and contracts for construction that use the clause at
52.211-12, Liquidated Damages—Construction, when that
clauge hag been revised as provided in paragraph (b) of this
section.

11.5-1



