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INTRODUCTION

COMES NOW Sprint Communications Company L.P. and Sprint Missouri Inc. (collectively hereinafter “Sprint”) and for its Post Hearing Brief submits the following:

The Commission opened this docket to investigate the costs of switched access.  This investigation may result in modifying access rates down the road.  Policy-oriented ratemaking issues, however, that may later be made, should not interfere with the Commission's accurate calculation of the costs of switched access.

Indeed, as the Commission, itself, stated in its March 14, 2002 Order – “Questions as to the Commission’s authority to modify the access rates of price cap regulated ILECs and rate of return regulated ILECs are thus premature” at this juncture.  Such a separation between costs and rates is necessary because, historically, policy determinations have allowed costs, other than those arising from access, to be recovered in a rate for access.  The Commission may subsequently determine to continue this policy.  But the evidence shows that if the Commission wants to make an accurate determination of the cost of switched access in Missouri, it must separate the cost determination from the rate determination. 

In determining the cost of switched access, Sprint recommends that the Commission rely on a TSLRIC model that is consistent with the FCC’s forward-looking economic cost methodology. The Forward-Looking Economic Cost standard is ideal for switched access because it is well defined, well documented, easily applied, widely used and widely accepted.  Further, it is consistent with the guidance provided in the Missouri statute that directs the Commission to use long run incremental cost, such as the TSLRIC model advocated by Sprint, in ascertaining the cost of switched access. Indeed, just last year, this Commission relied on TSLRIC cost studies submitted by Sprint in allowing it to reduce intrastate switched access rates and rebalance local rates.

Despite the presence of a non-controversial and well defined standard – the FCC’s standard – and statutory direction to use a methodology that is consistent with such a standard, the Commission Staff’s witness, Dr. Ben Johnson, presents the Commission with the results from four different cost models for each company.  Dr. Johnson then uses non-company specific inputs for those cost models to provide a range of estimated costs of switched access for each provider in Missouri. 

Sprint and Dr. Johnson agree that a TSLRIC cost study should properly consist of a switching component and a transport component.  Further, Sprint and Dr. Johnson agree that a TSLRIC cost study does not include any loop cost.  But Dr. Johnson's TSLRIC study fails to include some very simple directly attributable investment and expense costs that distort the final results.  First and foremost, in calculating Sprint and other ILECs Total Switched Access Costs using what Dr. Johnson calls “Pure TSLRIC” on Schedule 1, page 10 of his Direct Testimony, Dr. Johnson omits all of the costs related to tandem switching because he states that not all ILECs operate tandem switches.  Well, that may be true, but when trying to ascertain the TSLRIC costs of Sprint’s switched access service, which does utilize tandem switching, Sprint’s tandem switching costs should not be omitted.  For that reason alone, the Commission should not use the total switched access cost number in Dr. Johnson’s Schedule 1.  Sprint also criticizes Dr. Johnson’s TSLRIC study because it leaves out various other investments and expenses -- in other words, costs, that are directly attributable to the provision of switched access service.  Specifically, modifications must be made to Dr. Johnson's TSLRIC study to bring it into compliance with the FCC’s Forward-Looking Economic Cost Standard.  These are stated in Sprint’s testimony and include the following categories:

· End Office Switching Costs:

· Central Office Processor

· Baseload Switching Software

· Tandem Switching 

· Transport Costs:

· Fiber Optic Terminals and Fiber Cable Facilities 

· Fill factors

· Annual Charge factors (part of both Switching and Transport cost components) 

· Depreciation

· Maintenance factors

· Cost of capital.

Furthermore, Dr. Johnson totally omitted certain expenses that are directly attributable to the provision of switched access like network and general support expenses.  These would include, for example, a share of the engineering expenses in a central office.

Sprint has corrected these costs and inputs and submitted the results consistent with the FCC’s Forward-Looking Economic Cost Standard.  In total, the results of Dr. Johnson’s TSLRIC cost analysis radically underestimate Sprint’s costs of providing switched access. Accordingly, the Commission should utilize Sprint’s results for its costs, rather than Dr. Johnson’s results.

Instead of building a record that reflects the actual costs of switched access - the Commission’s stated goal in this docket - Staff and others introduce two issues that bear on ratemaking policy.  The first issue relates to whether switched access provides a subsidy to other services.  Dr. Johnson suggests that the Commission can take the results of his TSLRIC study and the results of his stand-alone cost study and if the price of access falls between the two, then access is not subsidizing other services. Such a simplistic conclusion misstates the economic facts.  The economic evidence shows that the subsidy analysis provided by Dr. Johnson is meaningless because it is not enough that a switched access rate alone is below its stand-alone cost to prove that access is not providing a subsidy.  Every group of services that switched access could be a part of must be collectively priced below that group’s stand-alone cost to prove that subsidization is not taking place. 

The second example of confusing rate-making with investigating costs is the arguments made by Dr. Johnson and Public Counsel that loop costs must be included in the cost of switched access.  While the Commission may ultimately want to recover a portion of the cost of the loop in a switched access rate as a matter of ratemaking policy, this should not contaminate the Commission’s investigation into the proper calculation of switched access costs.  FCC precedent and other state commission decisions confirm that loop costs should not be included in the cost of switched access.  Although Sprint urges the Commission to not set rates in this case, allocation of loop costs to switched access and the mistaken conclusion that no subsidy exists from access to basic local service both could wrongly lead the Commission to conclude that it can later reduce switched access rates without correspondingly increasing basic local service rates.

Two other issues merit mentioning here and will be discussed below.  First, AT&T’s proposal to base its terminating switched access rates on the originating party or an affiliate of the originating party’s rates has not been fully thought out, appears to be unworkable, and is legally insufficient.  Cross examination at the hearing thoroughly revealed the problems with that proposal.  Sprint urges the Commission to retain the current cap on CLEC access rates with the lone exception being that a CLEC can obtain higher access rates only if it proves that its costs are higher than its current rates.

Second, the Commission must put an end to the debate about its standard protective order that prohibits in-house costing experts from seeing and commenting upon costing material.  The handicap this poses in dockets such as this one is evident. For example, Sprint’s cost witness could not compare the costs Dr. Johnson calculated for Sprint against the costs calculated for other carriers, such as the small LECs.  Not until the hearing and upon being questioned in a general way without seeing the actual numbers could Sprint witness Farrar opine that such results were  “counter-intuitive” and “indicative of a – some sort of serious methodology flaw in the cost study.”
  If witness Farrar had been able to review the highly confidential portions of Dr. Johnson’s testimony, he could have commented on the disparity in his own pre-filed testimony rather than having to answer cross questions about that topic.  Commission and participant time and resources are wasted and the record of the case suffers due to the awkward and procedurally infirm provisions of the standard protective order that prohibit in-house experts from seeing relevant costing information.

In sum, the Commission has charged the parties with developing a record reflecting the cost of intrastate switched access in Missouri.  Sprint has provided the Commission with its costs for switched access based upon the FCC’s well-accepted forward-looking economic cost model.  For the reasons in Sprint’s testimony and in this brief, the Commission should adopt Sprint’s costs and not Dr. Johnson’s inaccurate presentation of Sprint’s TSLRIC costs or the stand-alone and fully distributed cost models presented by Dr. Johnson.  Extraneous ratemaking issues like allocating loop costs to switched access and the review of the stand-alone costs of a single service to prove the existence or non-existence of subsidies should not detract from the Commission’s focus on establishing company specific costs for switched access.

This brief will follow the format of the Joint List of Issues filed by Staff and then the additional questions posed by Judge Thompson at the hearing.

1. What Is The Appropriate Cost Methodology (I.E. TSLRIC, LRIC, Embedded, Stand-Alone, Etc.) To Be Used In Determining The Cost Of Switched Access?


The appropriate cost methodology is a TSLRIC methodology that is consistent with the FCC’s Forward-Looking Economic Cost standard, as defined in the FCC’s Local Competition Order.
   The Forward-Looking Economic Cost standard is ideal for switched access because it is well defined, well documented, easily applied, widely used and widely accepted.  Moreover, the other cost standards proposed by Dr. Johnson – stand-alone costs, fully distributed pro rata, and fully distributed weighted – are unsuitable for measuring switched access costs.

A. A TSLRIC Cost Methodology Consistent With the FCC’s Forward-Looking Economic Cost Standard Should Be Utilized by the Commission.

Of the cost methodologies suggested in this proceeding, only the TSLRIC methodology consistent with the FCC’s Forward-Looking Economic Cost standard is appropriate for determining Sprint’s costs of switched access.  The HC schedule attached to Sprint witness Farrar’s HC Direct testimony, Exhibit 21, provides the Commission with Sprint’s costs. Some background is necessary to explain why the Commission should select a TSRLIC standard consistent with the FCC’s Forward-Looking Economic Cost standard as the one method by which to measure every company’s costs of switched access.  First, a definition of TSLRIC is helpful. Paragraph 677 of the FCC Local Competition Order discusses the term TSLRIC.  It states, 

The term "long run," in the context of "long run incremental cost," refers to a period long enough so that all of a firm's costs become variable or avoidable. The term "total service," in the context of TSLRIC, indicates that the relevant increment is the entire quantity of the service that a firm produces, rather than just a marginal increment over and above a given level of production.  Depending on what services are the subject of a study, TSLRIC may be for a single service or a class of similar services.  TSLRIC includes the incremental costs of dedicated facilities and operations that are used by only the service in question.  TSLRIC also includes the incremental costs of shared facilities and operations that are used by that service as well as other services.
  

Using the FCC definition, the main TSLRIC concepts include,

· Long-run is a period of time long enough that all of the firm’s costs become variable,

· The entire cost of all dedicated facilities and operations is included, and

· A portion of the cost of all shared facilities and operations is included.

Next, Paragraph 672 of the Local Competition Order defines TELRIC as the TSLRIC of a network element.

In practice, this will mean that prices are based on the TSLRIC of the network element, which we will call Total Element Long Run Incremental Cost (TELRIC), and will include a reasonable allocation of forward-looking joint and common costs.

The FCC Local Competition Order’s Final Rules (Appendix B), § 51.505(a), defines the Forward-Looking Economic Cost standard as TELRIC plus common costs.

In general.  The forward-looking economic cost of an element equals the sum of:

(1)
the total element long-run incremental cost of the element ... ; and 

(2)
a reasonable allocation of forward-looking common costs … .

Sprint urges the Commission here to adopt the FCC’s Forward-Looking Economic Cost standard when evaluating the costs of switched access in Missouri.  To be clear, when Sprint discusses the FCC’s Forward-Looking Economic Cost standard, Sprint advocates that the Commission use a Total Service Long Run Incremental Cost (TSLRIC) cost approach with the addition of a reasonable allocation of common costs.
  

The FCC’s Forward-Looking Economic Cost standard (TSLRIC plus a reasonable allocation of common costs) is the only appropriate standard to determine the cost of switched access.
 Contrary to the suggestions of Dr. Johnson to use stand-alone costs and two fully distributed cost models as measures of costs, the Commission has utilized long run incremental cost studies in a variety of contexts.  The definition of “Long-run incremental cost” is codified in statute.
  Moreover, Missouri statute requires the Commission to allow price cap companies to rebalance their rates if basic local services are below their “long run incremental cost” and “intrastate access rates after adjustment pursuant to this subsection … exceed the long run incremental cost.”
  Sprint has utilized this statutory provision and the Commission has accepted Sprint’s long run incremental cost studies for intrastate access and allowed Sprint to rebalance its rates under the applicable price cap statute.
  Accordingly, Missouri statutes and Commission precedent already incorporate the notion of measuring intrastate access according to its long run incremental costs.
  There is no reason now for the Commission to deviate from using a long run incremental cost standard for switched access.  

B. Staff’s Stand-Alone and Fully Distributed Cost Models Are of No Value.

Staff, through the testimony of Dr. Johnson, presents stand-alone costs, fully distributed average and fully distributed allocated cost studies in addition to TSLRIC costs.  Dr. Johnson states that he presents these other cost studies to give the Commission a “clearer understanding of the relationship between current access rates and the underlying structure of the costs which are incurred in providing this service.”
  In reality, however, varying cost methodologies, other than one compliant with the FCC’s forward-looking cost methodology, confuse matters and tell the Commission very little.

(1) The Stand-Alone Costs Presented By Staff Should Be Ignored.

Dr. Johnson primarily uses the stand-alone cost study results to declare that a service priced below its stand-alone costs is not subsidizing any other service.
  Or, in other words, a service can only be providing a subsidy if it is priced above its stand-alone costs.
  Further, Dr. Johnson describes the stand-alone costs test as being a price ceiling to be used when examining switched access rates.
  OPC witness Dunkel essentially agrees with Dr. Johnson’s views on stand-alone costs.

Staff’s presentation of stand-alone costs has no direct relevance in this proceeding.  Sprint economist, Dr. Staihr, presents multiple reasons why the Commission should ignore stand-alone costs as any measure of the actual costs of switched access in Missouri.

First, as Dr. Johnson states on page 5, quoting the Commission’s March 14th Order Clarifying the Scope of this Proceeding, the purpose of this proceeding is to “investigate all of the issues affecting exchange access service, including particularly the actual costs incurred in providing such service….”  Since switched access is not provided on a stand-alone basis in Missouri the stand-alone cost of providing switched access has nothing to do with (as stated in the Order) “the actual costs incurred in providing such service.”
   Thus, an examination of stand-alone costs has no relevance in an environment where providers are providing multiple products.

Second, Dr. Johnson refers to stand-alone costs as a measure of a price ceiling.  With regard to a price ceiling, stand-alone costs are useful in determining whether a firm’s pricing will have the effect of bringing another firm in to compete.  In a market with free entry, no provider could charge a price greater than the stand-alone cost without inducing other firms to enter.  So when the terms “stand-alone cost” and “price ceiling” are used together it is not in the sense that firms should or should not be permitted to set prices greater than stand-alone costs.  Rather, it is that no firm will be in a position to successfully charge a price above stand-alone cost.  Therefore the stand-alone cost functions as a price ceiling.
  Dr. Staihr explained at the hearing:

If you price something that you make above its stand-alone cost, a competitor can come in and underprice you. Okay?  At the stand-alone cost, that’s the highest you can possibly price it.  Anything above that will bring a competitor in.

Dr. Johnson and OPC though attempt to use stand-alone costs as a test of whether a subsidy is present.  They mistakenly attempt to show that if switched access rates are priced below their stand-alone costs and above their TSLRIC costs, then there is no subsidy present.
  The motivation for this position is simple: if the Commission accepts that switched access does not provide a subsidy to basic local service, then there can be no rational explanation to increase basic local rates if switched access rates are decreased.  

Even though the Commission’s main purpose in this docket is to investigate the costs of switched access and not to set rates, Dr. Johnson and OPC’s logic fails as a matter of elementary economics.  This is so because a firm can price a product, like switched access, below its stand-alone cost and that product still can provide a subsidy to another product, like basic local service.  Sprint witness Dr. Staihr’s example of a three product firm in his rebuttal testimony shows that two services can be priced above their TSLRIC costs and below their stand-alone costs and subsidize a product produced below its TSLRIC costs.
  As long as a service is part of a group of services that are being sold, it can be priced below its own stand-alone costs and still subsidize another product.
 Of relevance here, since switched access is part of a group of services sold by LECs in Missouri, even if it is priced below its stand-alone costs, it can be providing a subsidy to basic local service.

When confronted with Dr. Staihr and Mr. Barch of SWBT’s rebuttal testimonies, Dr. Johnson is forced to change course and admit that a service can be priced below its stand-alone cost and still provide a subsidy to another service. Dr. Johnson states in his direct testimony that a “service priced below its stand-alone cost is not subsidizing any other service.”
  Then, in surrebuttal Dr. Johnson agrees that a service does not have to exceed its stand-alone cost in order for it to subsidize another service.
 

Furthermore, to draw any real conclusions about whether a particular service is subsidizing another service, one must test that service with all other services with which it possibly could be grouped.  Dr. Staihr states:

[T]he economic literature is clear that the test must be applied both to individual services and to groups of services.  In other words, taking a single service (offered by a multi-service firm) and determining that its price is below its stand-alone cost tells you nothing.  It is necessary to take each subset of services that the service could be part of and compare the prices of the subset of services to that group’s stand-alone cost.  Only then can any conclusions be made regarding the existence of cross-subsidies.  And no party in this proceeding has done that, which is understandable given the complexity involved in attempting such calculations.  In short, Dr. Johnson’s and Mr. Dunkel’s claims that switched access is not providing a subsidy in Missouri have no foundation.

The economic evidence presented is overwhelming.  One must test the costs and prices of multiple services and multiple groups of services to determine the existence or non-existence of subsidy. Dr. Staihr explained that Dr. Gerald Faulhaber was the first to formalize this theory in an article from 1975 and in that seminal work he specifically refers to the necessity of testing subsets of services for cross-subsidy.
  In a 1998 article from the Journal of Regulatory Economics, Dr. Steve Parsons discusses Dr. Faulhaber’s work and explicitly states that the stand-alone cost test requires “that the revenue from a service or subset of services be less than or equal to the cost of providing that service or subset of services independently” (emphasis added) for prices to be subsidy-free.
  

Furthermore, after seeing Dr. Johnson misapply the principles of stand-alone costs, Dr. Staihr contacted Drs. Parsons and Faulhaber.  Dr. Staihr attached a short white paper by Dr. Faulhaber to his surrebuttal testimony.
  Dr. Faulhaber described the paper as an “explication of the principles” contained in his earlier (1975) work and it is consistent with Dr. Staihr’s position -- that the stand-alone cost test must be applied to all individual services and all groups of services in order to determine the presence (or absence) of subsidies. 

Dr. Johnson made no attempt to test switched access with every possible service with which it could be grouped.  Dr. Johnson admitted as much in cross-examination.
 Accordingly, Dr. Johnson’s stand-alone cost tests for switched access are not useful. Dr. Johnson’s finding that switched access is priced below its stand-alone costs proves nothing.  Switched access prices can still be subsidizing or supporting basic local service or any other service.

Contrary to the conclusion reached by Dr. Johnson and OPC, it is well accepted that switched access provides a subsidy to basic local exchange service.  As one example pertinent to Sprint, Dr. Staihr states:

According to the FCC’s proxy model the weighted, average monthly cost of serving a residential or business line in Sprint’s Missouri territory is $40.81.
  The weighted, average R1/B1 rate paid by Sprint’s Missouri customers in 2001 was $12.79.  Obviously something is subsidizing basic local service.  Even if we add the amounts contained in the subscriber line charge and additional amounts to represent explicit subsidies such as Federal USF, the amount paid by Sprint’s Missouri customers for basic service comes nowhere near covering the cost of providing that service.
  Access charges do indeed provide a subsidy that covers a portion of the cost of providing basic service.  Dr. Johnson’s claim to the contrary is incorrect.

As Dr. Staihr shows that Sprint’s basic local service is being subsidized by other services, the FCC also has recognized that basic local service is being subsidized by other services.  The FCC stated in the Access Reform Order
 that “our price cap and cost-of-service rules contain requirements that inevitably result in charges to certain end users that exceed the cost of the service they receive.  To the extent these rates do not reflect the underlying cost of providing access service, they could be said to embody an implicit subsidy.”
  In the CALLS Order in the same docket three years later, the FCC reaffirmed that conclusion:

Some state rate structures have permitted LECs to charge rates for certain services that significantly exceeded the costs of providing those services, thereby enabling those LECs to charge below-cost rates for other services.  For example, by charging above-cost rates for vertical services (e.g., caller identification, call waiting), carriers can support the rates for basic local service.  The Commission’s interstate access charge structure also provided LECs with implicit universal service support.

Consequently, the FCC has acknowledged over the years that switched access charges provide a subsidy for basic local service.  Even if Dr. Johnson properly calculated each company’s stand-alone costs (which the evidence suggests he did not),
 the Commission should ignore Dr. Johnson’s misapplication of the stand-alone cost information. Sprint witness Dr. Staihr concludes: 

If one were to mistakenly conclude, based on the result of a single stand-alone cost test, that access charges at their current levels were not subsidizing another service (such as basic local service) then a person or a Commission might conclude that it was acceptable to reduce access charges without a corresponding re-balancing of local rates.  Such a conclusion would, of course, be incorrect.  Local service is subsidized in Missouri and if the Commission (for whatever reason) sought to reduce the source of the subsidy—that is, access charges—it would be necessary to allow local rates to move closer toward their costs.  In other words, incorrect conclusions regarding the applicability of a single stand-alone cost test could lay the groundwork for significant policy errors down the road.
 

Sprint urges the Commission to not be persuaded by Dr. Johnson’s erroneous analysis of stand-alone costs.  It could lead the Commission to make wrong conclusions and policy errors.  Later, if the Commission desires to lower access charges, economically speaking,
 it must recognize the implicit subsidies and allow local service rates to increase and approach costs. 

(2) The Fully Distributed Cost Models Are Insufficient

In addition to the faulty TSLRIC and stand-alone cost models, Staff presents two fully distributed cost models for the Commission’s consideration. These models are ill- suited for developing costs for the individual companies. Dr. Johnson, himself, describes that the difficulty with these models “is that the results depend very heavily upon the methods used in allocating shared costs to the various services.  Since the allocation process is inherently controversial, we developed two different versions in order to illustrate the potential impact of varying allocation procedures.”
  Dr. Johnson also acknowledges that the average/allocated cost studies have fallen out of favor in recent years due to their nature of measuring embedded costs rather than forward-looking costs.
  Given the inherently controversial nature of the average and allocated cost studies, the Commission should ignore them.

Moreover, these cost standards do not comply with the Commission’s direction to utilize a forward-looking costing methodology.  The Commission’s Staff request for proposal (RFP) to hire an expert to testify for Staff specifically requested in Section 2.3.1 that the contractor use “a forward-looking costing methodology consistent with federal costing guidelines.”
  Dr. Johnson acknowledged his duty to analyze costs according to a forward-looking methodology consistent with federal costing guidelines.
  Dr. Johnson admits that the fully distributed, weighted and average, cost studies are embedded studies rather than forward-looking.
  Consequently, these studies do not comply with the Commission Staff's request that the Staff witness perform a forward-looking study consistent with federal costing guidelines.  The Commission has before it Sprint's forward-looking TSLRIC methodology that is “well defined, well documented, easily applied, widely used and widely accepted.”
  None of the other studies satisfy these standards.  Accordingly, the Commission should ignore the stand-alone and fully distributed cost studies introduced by Dr. Johnson.

2. Should the cost methodology (i.e. TSLRIC, LRIC, embedded, stand-alone, etc) for determining switched access costs be uniform and consistent for all Missouri LECs?

The Commission should adopt a uniform methodology for all companies as a result of this case.  The long run incremental cost methodology consistent with the FCC’s Forward-Looking Economic Cost standard utilized by Sprint is the appropriate costing standard to use. A single defined method for determining costs is much more predictable and preferable to deriving cost estimates based upon multiple methodologies.  

While different cost experts might come up with slightly different costs based upon slight differences in analysis, keeping the examination to a single methodology will be more consistent and predictable.  As Sprint cost expert Mr. Farrar stated in response to a question from Commissioner Lumpe regarding whether all companies should use the same cost study methodology:

[W]e believe the forward-looking cost standard as defined by the FCC is the best cost standard to use in this proceeding. And I think one of the benefits of it is that it does allow each company to use its own cost models and the Commission can use its oversight to make sure that the company – that each of the companies is actually applying that standard set of principles to their cost models.  And that’s what done in, you know, all 50 states in – in UNE proceedings.  That same methodology can be used in this proceeding as well.
 

The Commission should utilize a forward-looking economic cost standard as defined by the FCC.  It is well understood and can be applied to all companies as the Commission examines the costs of switched access.

This cost study methodology can be applied to all LECs, large and small.  While SWBT dwarfs Sprint as far as numbers of access lines in Missouri, Sprint determined its costs for switched access consistent with the FCC’s forward-looking methodology, as did SWBT.  The same should apply to the smaller LECs in the state.  Sprint witness Farrar confirms that a forward-looking costing methodology can be applied to small telephone companies.
   To derive consistent results and to determine the actual costs of switched access, the Commission should adopt a forward-looking costing methodology consistent with the FCC’s published principles for all LECs, large and small.

3. Should loop costs be included in the determination of the cost of switched access, and if so, at what level?

Loop costs should not be included in the determination of the cost of switched access.  FCC precedent and state commission and court decisions confirm that loop costs are not an element of the long run incremental cost of switched access and any inclusion into TSLRIC switched access costs is inappropriate. The loop is not a common or shared cost.  It is a direct cost of connecting to the public switched network.
 And while Staff witness, Dr. Johnson, concedes that loop costs should not be included in a TSLRIC study of switched access costs, his results presented in his direct testimony apply common costs to the loop such that the loop is the largest single component of Dr. Johnson’s analysis of the TLSRIC costs of Sprint.  The Commission should rule that loop costs are not appropriately included in the costs of switched access and disregard the results of Dr. Johnson’s TSLRIC studies.

Make no mistake, Staff and OPC argue that all or a portion of the costs of the loop should be allocated to switched access so that they can argue that basic local service rates should stay constant as they are not being subsidized by switched access.  Sprint urges the Commission to not go down that path.  The Commission may decide to continue the system of implicit subsidies between access and local service and that switched access rates should continue to recover loop costs, but the Commission should not mix up that public policy decision with an investigation into the actual costs of switched access.

Sprint witness Staihr pointed out five basic facts about loops that demonstrate that switched access bears none of the costs for the loop:

Fact #1: The local loop is a functionality or capability that allows an end-user to have access to the first point of switching.  It provides the end-user with the opportunity to place and receive calls.

Fact #2: That functionality comes from the loop.  Not a portion of the loop, the entire loop.

Fact #3: There is a cost that the LEC incurs when it provides this capability to a customer.

Fact #4: Once the cost of providing this functionality has been incurred by the LEC, nothing the end-user does affects the cost of his or her loop.  Specifically, the manner in which a customer uses his or her loop has no impact on, and nothing to do with, the cost of that loop or the proper method for recovering that cost.

Fact #5: Following directly from Fact #4, joint use has nothing to do with joint cost. 

The Kansas Corporation Commission cited similar testimony presented by Dr. Staihr in Kansas in its Order Approving Stipulation and Agreement.
  There the KCC approved a stipulation that reduced intrastate access rates and increased basic local service rates. The KCC cited Dr. Staihr’s testimony in concluding that loop costs are fixed (not variable based upon the amount of usage of the loop) and economic efficiency dictates that fixed loop costs should be recovered on a fixed, flat-rated basis.
 Recovering loop costs through minute of use switched access charges inhibits economic efficiency.  The KCC stated that the basic facts provided by Dr. Staihr “show the inefficiency, as well as the unfairness, of a usage-sensitive recovery mechanism when the ‘loop would be necessary even if no long distance calls were made or if the customer only received calls.’”
  

The FCC too has recognized that the loop is a non-traffic-sensitive cost that should be recovered on a non-traffic-sensitive basis, that is, through flat rated charges. 

For example, although the cost of the local loop that connects the end user to the telephone company’s switch does not vary with usage, the current rate structure rules require incumbent LECs to recover a large portion of these non-traffic-sensitive costs through traffic-sensitive, per-minute charges.  These mandatory recovery rules inflate traffic-sensitive usage charges and reduce charges for connection to the network, in essence creating an implicit support flow from end users that make many interstate long-distance calls to end users that make few or no long-distance calls.

The FCC's Access Reform Order begins to fix this disparity caused by recovering non-traffic-sensitive loop costs through traffic sensitive access charges. Specifically, the FCC states:

In rationalizing the switched access rate structure in this Order, our primary goal is to ensure that traffic-sensitive costs are recovered through traffic-sensitive charges and NTS costs are recovered through flat-rated charges, wherever appropriate.  Because many NTS costs are currently recovered through per-minute charges, the principle effect of our Order is to reduce the amount recovered through per-minute interstate access charges and increase the amounts recovered through flat-rated charges.

The FCC’s CALLs Order furthers the FCC’s quest to remove loop costs from traffic sensitive charges.  The FCC states that the CALLs Order permits:

a greater proportion of the local loop costs of primary residential and single line business customers to be recovered through the SLC (subscriber line charge), rather than through the CCL (carrier common line) charge and the multi-line business PICC, the CALLS Proposal reduces, and in most instances removes, the subsidies associated with both of the latter charges.
 

Consequently, there is ample authority that the loop is a non-traffic sensitive cost that should be recovered in a non-traffic-sensitive manner.  Placement of loop costs into the costs of switched access contradicts that authority.

Another point is that when the FCC calculates the forward-looking economic cost of basic service as part of the calculation of federal universal service support, the FCC includes the local loop in its entirety in that calculation.  According to the FCC’s actions, 100% of the cost of the loop is included in the cost of basic service.  So by default, 0% of the cost of the loop is included in the cost of switched access.
  

Not only should loop costs be recovered in a non-traffic-sensitive manner, they should not be included in the cost of switched access or any service other than basic local service. The South Carolina Public Service Commission confirmed that loop costs should not be apportioned to switched access or to any service other than basic local service.  That Commission’s investigation into universal service issues led to it issuing the following finding and conclusion:

Furthermore, even if we were to address cost models and methodologies anew, we do not believe it would be appropriate to allocate the costs of the network to services other than basic local service.  Basic local service is the ‘cost causer’ of loop costs.

Since basic local service is the cost causer of loop costs, the South Carolina PSC concluded services such as switched access should not include any loop costs.  Upon appeal, the South Carolina reviewing court affirmed the PSC.  

The Consumer Advocate errs in its claim that the loop cost should be allocated.  The cost of the loop is a direct cost as opposed to a joint or common cost. … The full loop is required to provide local service and therefore it is inappropriate to allocate cost of the loop over multiple services.  Local service is the ‘cost-causer’ and the full cost of the loop is appropriately associated with local service.  … This approach is entirely consistent with the FCC’s treatment of loop cost.

Consequently, recent state commission and reviewing court authority recognize that the full cost of the loop should be associated with basic local service.  Accordingly, switched access should not include any loop costs.  

Turning to fact number five presented by Dr. Staihr - joint use does not imply joint cost – the Commission should recognize that simply because multiple services use the loop, this does not compel the conclusion that each of those services should share the costs of the loop. The authorities cited above already demonstrate that basic local service is the cost-causer of the loop and that from an economic view, loop costs cannot be allocated among multiple services.  Dr. Staihr presents an easy example that shows that loop costs should not be allocated to multiple services when he critiques some testimony offered by OPC witness Meisenheimer. 

Again, as discussed at length in my rebuttal testimony, Ms. Meisenheimer continues to mistakenly treat joint use of the loop as evidence that the loop is a joint cost.  The first sentence on page 12 of her rebuttal testimony is an example of this, where she states, “Joint use of the telecommunications network supports a shared cost allocation to all services that makes [sic] use of that network.”  To demonstrate the flaw in this argument, we need only replace the words “telecommunications network” with the words “telephone handset” (since the handset is used for all telecom services):  “Joint use of the telephone handset supports a shared cost allocation to all services that make use of that handset.”  Is Ms. Meisenheimer suggesting that the cost of switched access should include a portion of the telephone handset?  Her testimony does not make such a suggestion, but to be consistent with her own argument she would have to advocate that a portion of the cost of customer premise equipment (CPE) must be contained in the costs of all services that require the use of CPE.

Simply because a particular component of the network (the loop) is used by multiple services (basic local service, intrastate switched access, interstate switched access, Dial-Up Internet service, Call Waiting, Three-Way Calling, etc.), this does not compel the conclusion that the cost of the loop should be spread to all of the services that utilize the loop.  

Not only does the notion of spreading loop costs to multiple services make little economic sense, it is administratively infeasible.  How much of the burden of loop costs should switched access bear? Call Waiting? Dial-Up Internet? Three Way Calling? Caller I.D.?  Of course, of all of these services use the loop, but there is no fair and equitable way to distribute these loop costs to these services.
  

The Commission need not delve into making such impossible judgments if it comports with appropriate economic principles and applicable precedent and finds that loop costs should not be included in the cost of switched access. The only reason for including loop costs in the cost of switched access is if the Commission inappropriately mixes up cost recovery with cost causation.  While access charges historically have been used to recover a portion of loop costs – and the Commission may later determine that this is a good thing to continue – this is not the same thing as the loop cost being a component of the cost of switched access.
 At some point in the future it is possible that the Commission may choose to make the conscious policy decision that access rates should continue to recover a portion of the cost of the local loop.  Or the Commission may decide, as the FCC did, that implicit subsidization of that type is inconsistent with a smoothly functioning competitive market.  But that decision is not at issue in this phase of the proceeding.  The issue at hand is to determine the actual cost of switched access, and the actual cost of switched access does not include the cost of the loop, any more than it contains the cost of the telephone handset or any other piece of equipment or service that utilizes the telecommunications network.

4. What are the appropriate assumptions and/or the appropriate values for the following inputs:

As stated above in response to issues 1 and 2, Sprint urges the Commission to adopt a uniform TSLRIC cost methodology consistent with the FCC’s Forward-Looking Economic Cost Standards.  Stand-alone and fully distributed costs should not be utilized.  Steady use of FCC Forward-Looking Economic Cost methodology allows the Commission to develop consistent costs for switched access for all LECs.  Accordingly, Sprint used this methodology and provided its costs for switched access in the HC version of Randy Farrar’s testimony and attached schedules.
  Sprint urges the Commission to review the Farrar HC schedule 1-1 and the accompanying electronic file and adopt the specific changes to the Dr. Johnson cost study when calculating Sprint’s costs for switched access.  

As a basis for Sprint’s calculation of its costs, Sprint requests that the Commission use the FCC’s Forward-Looking Economic Cost standard, that is TSLRIC plus a reasonable allocation of common costs.  Using the FCC’s definition of TSLRIC in the Local Competition Order,
 there are four primary concepts the Commission should use in calculating switched access costs.

· Long-run is a period of time long enough that all of a firm’s costs become variable,

· The relevant amount of demand is the entire quantity of the service produced,

· The entire cost of all dedicated facilities and operations is included, and

· A portion of the cost of all shared facilities and operations is included.

These concepts are important in analyzing the cost study presented by Dr. Johnson.  Much of Sprint’s criticism of Dr. Johnson’s TSLRIC study stems from his failure to incorporate the FCC’s TSLRIC concepts summarized above.

This failure results in Dr. Johnson’s TSLRIC results: not including the long-run incremental costs of all network components that are utilized in providing switched access; not including an assignment of directly attributable shared costs; and not including a reasonable allocation of common costs.
   More specifically, Dr. Johnson’s analysis for Sprint’s switched access costs contains the following flaws:

· End office switching costs are understated due to the exclusion of facilities which are variable in the long-run.

· Tandem switching costs are overstated due to the inclusion of costs associated with non-tandem switches.

· Transport costs are understated due to the exclusion of facilities which are variable in the long-run.

· Annual charge factors use overstated depreciation lives, understated cost of capital, and incorrect maintenance factors based on embedded expenses.

· Directly attributable shared expenses are improperly excluded.

· Common costs are applied in an inconsistent and unreasonable manner.

These errors taken together produce results where Dr. Johnson’s TSLRIC costs for Sprint are about one-third of those produced by the FCC’s Forward-Looking Economic Cost standard advocated by Sprint.

Also as pointed out in the hearing, the Commission must be mindful of two additional items when looking at the results of Dr. Johnson’s TSLRIC costs of the various LECs.  First, Schedule 1, page 10 contains an error in that the columns are not aligned correctly.
  Next, Dr. Johnson’s TSLRIC results on Schedule 1, page 10 exclude tandem switching costs.  While Dr. Johnson calculates a tandem switching cost for Sprint on Schedule 1, page 6, he does not include it in the summary results on page 10.
 Dr. Johnson concedes that tandem switching should be added to the Sprint TSLRIC costs that he calculates when Sprint does the tandem switching. 
  Dr. Johnson did not identify any situations where Sprint does not provide the tandem switching.

In sum, Sprint urges the Commission to disregard the TSLRIC study results published by Dr. Johnson and instead adopt the results presented by Sprint when calculating Sprint’s switched access costs.  Sprint presents the following specific criticisms of Dr. Johnson’s TSLRIC studies in the order set forth in the issues list.

C. Cost of Capital

Dr. Johnson uses an erroneous cost of capital. A forward-looking cost of capital should be used that reflects the current market-valued capital structure, current cost of debt, and current, forward-looking cost of equity. Historic rates of return reflecting monopoly business should not be used.

The BJA TSLRIC Cost Study
 assumes an overall cost of capital of 9.98%.  This is composed of a capital structure which is 45% debt and 55% equity.  The cost of debt is 7.5%, and the cost of equity is 12.00%.  It is not clear how Dr. Johnson arrives at the cost of capital.  It is not Sprint-specific, and certainly not equal to Sprint’s forward-looking cost of capital. Sprint advocates a cost of capital of 12.56%.  This reflects a market-valued capital structure of 82.39% equity, 17.61% debt.  The current Sprint-specific cost of debt is 7.80%.  The current, forward-looking cost of equity is 13.58%.  These cost of capital values can be found at lines 1 and 2, page 3 of 3, in Farrar HC Schedule 1-1.

D. Switch Discounts

Sprint addresses switching cost-related issues in the Other Major Assumptions and Inputs, Issue 4.G.

E. Depreciation

Sprint urges the Commission to use forward-looking economic depreciation lives to ensure that costs represent the actual useful economic lives of ILEC facilities, instead of regulatory lives.  The actual useful economic lives may be different from that reflected in the existing prescribed depreciation rates.  The BJA TSLRIC Cost Study uses depreciation lives that are generally longer than those used by Sprint.  These depreciation lives are also longer than the forward-looking lives of the technology.

In his direct testimony, Sprint witness Farrar presents a summary of the depreciation lives Sprint uses in its cost study in comparison to the depreciation numbers in the BJA TSLRIC Cost Study.
  Mr. Farrar explains:

Sprint’s depreciation rates are designed to allocate the original cost of assets over the periods in which those assets are used and useful.  To establish the asset lives for the various asset accounts, Sprint considers the physical and technological obsolescence that will affect the useful life of each account's assets.  Physical obsolescence, which includes normal wear and tear on assets over time that will cause the assets to be replaced, leads to assessment of projected useful service lives.  Where technological obsolescence is the dominant factor in plant replacement, Sprint considers the pace at which new technology will become cost-effective to replace existing assets, estimates retirement dates, and establishes a life for those assets accordingly.

Sprint requests that the Commission adopt the forward-looking depreciation lives that it utilizes rather than the ones in Dr. Johnson’s study.

F. Maintenance Factors

The use of forward-looking maintenance rates in the Forward-Looking Economic Cost standard ensures that costs represent the actual forward-looking maintenance expenses associated with ILEC facilities, instead of embedded expenses.  The BJA TSLRIC Cost Study uses maintenance rates that are generally higher than those used by Sprint.  This actually creates higher costs than Sprint’s factors.
 Sprint witness Farrar could not determine how Dr. Johnson calculated maintenance rates but surmised that since the maintenance factors are greater than Sprint’s then he is relying on embedded rather than forward-looking information.
  Sprint urges the Commission to adopt its maintenance factors that reflect its most recent experience associated with a mix of both new and old plant, i.e. average life plant.  A comparison of the principal maintenance factors used by Sprint and Dr. Johnson are found in Sprint’s testimony.
 

G. Common and Shared Costs

Consistent with the FCC’s Forward-Looking Economic Cost standard, the cost of shared or common facilities and operations should be directly attributed to the greatest extent possible.
  Dr. Johnson’s cost study presented prior to his direct testimony did not include a reasonable allocation of common costs.
   Dr. Johnson’s direct testimony did include common cost factors,
 but Sprint witness Farrar demonstrates that Dr. Johnson’s common cost factors are “inconsistent, unreasonable, and do not conform with the FCC Order.”
  

Sprint urges the Commission to adopt the common cost factor in witness Farrar’s rebuttal testimony.
  Unlike the difficulty expressed by Dr. Johnson, Mr. Farrar testifies that common cost studies “are routinely performed in the telecom industry.”
  Mr.Farrar explains that common cost factors are generally in the range of 10% to 20% and Sprint’s factor falls in that range.

Contrary to the consistent application of common costs advocated by Sprint, Dr. Johnson’s common cost factors are all over the board. Dr. Johnson’s common costs as a percent of cost range from 20.0% for tandem switching, to 1,704% for transport.  Mr. Farrar presents a table in his testimony showing the wide disparities in the common cost factors calculated by Dr. Johnson.
  

Mr. Farrar also criticizes Dr. Johnson’s methodology that calculates a common cost for loop when the underlying loop cost in Dr. Johnson’s TSLRIC cost study is zero. When questioned about this at the hearing, Dr. Johnson characterizes the common cost number attributed to the loop as small or “miniscule.”
 Yet, Dr. Johnson is forced to admit that the TSLRIC common cost number for Sprint on Schedule 1, page two is higher than his calculated TSLRIC costs for Sprint’s end office switching, tandem switching and transport on the subsequent pages of Schedule 1.
   Several conclusions can be drawn from this.  First, Dr. Johnson’s common cost factors are inaccurate.  Second, the cost study in general is flawed because it produced a result where the common cost number of a component that has zero cost (the loop) exceeded the TSLRIC costs of the other components.

Finally, Mr. Farrar's adjustments include common costs like network and general support expenses that are omitted by Dr. Johnson.
  A reasonable share of these expenses should be included in the cost of switched access and are reflected in Sprint's results.

H. Fill Factors

Consistent with the FCC’s Forward-Looking Economic Cost standard, “reasonably accurate fill factors” should be used.  “Reasonably accurate” must reflect the fact that reasonably efficient telecommunications companies will operate with fill factors that are below theoretical optimal levels due to the “lumpiness” of investment levels over time.

The FCC defines the standard for “reasonably accurate” fill factors:

Per-unit costs shall be derived from total costs using reasonably accurate "fill factors" (estimates of the proportion of a facility that will be "filled" with network usage); that is, the per-unit costs associated with a particular element must be derived by dividing the total cost associated with the element by a reasonable projection of the actual total usage of the element. (Emphasis added)

Sprint estimates a reasonable projection of network facilities by performing a careful balancing act.  Mr. Farrar explains: 

Efficient deployment balances the cost-benefit relationship of unused capacity and the cost of installation.  Not enough capacity results in inefficient rework (e.g. digging new trenches every month); too much capacity is an inefficient use of resources (e.g., burying plant that will never be used).

The fill factors presented by Sprint for its cost of switched access balance these needs and are based upon actual total service demand and are specific to Missouri.  Sprint’s fill factors are identified on Farrar HC Schedule 1-1, page 1, lines 5 to 7.  Sprint urges the Commission to adopt its fill factors as proposed.

I. Other Major Assumptions and/or Inputs.

In addition to the adjustments made to Dr. Johnson’s TSLRIC cost study mentioned above, Sprint suggests several other changes detailed below.  

(3) Central Office Processor, Fiber Optic Terminals and Fiber Cable Facilities 

Consistent with the FCC’s Forward-Looking Cost standard, costs attributable to the central office processor, fiber optic terminals and fiber cable facilities should be included in a TSLRIC cost study.  The costs of these facilities are variable in the long run and more capacity in these facilities is needed as a result of offering switched access. Dr. Johnson’s TSLRIC switched access costs for Sprint wrongly exclude these components.  To be clear, Mr. Farrar does not advocate that the entire amount of a shared cost, like the central office processor, be included in the cost of switched access.  Rather, Mr. Farrar suggests that “a portion of shared costs is properly attributed to switched access.  In contrast, Dr. Johnson entirely excludes many shared costs from switched access.”

The Central Office Processor is variable in the long run because it has a finite capacity that must be increased with increased minutes of use.  Mr. Farrar explains that switched access accounts for a significant percentage of total traffic. 
 

Capacity for a central processor depends on the number of call attempts.  Therefore, if switched access traffic did not exist, less processor capacity would be needed.   As a result, the FCC’s Forward-Looking Economic Cost standard requires that the central processor be included in a switched access cost study. Sprint correctly attributes the central office processor to the cost of switched access.
  

The same is true for fiber optic terminals and fiber cable facilities.  In the long-run smaller fiber optic terminals are exhausted and larger terminals are substituted.
 When larger terminals are installed, more fiber cable facilities must be deployed.
 Dr. Johnson wrongly excludes costs related to the central office processor, fiber optic terminals and fiber cable facilities.  All of these components of the telecommunications network vary in the long-run. Sprint requests that the Commission adopt the modification made to BJA’s cost study to capture the portion of these costs attributable to switched access. The modifications for the central office processor are at Farrar HC Schedule 1-1, p. 2, lines 2, and 7 – 10.  The modifications for fiber optic terminals are at Farrar HC Schedule 1-1, p. 1, line 1.  The modifications for fiber cable facilities are at Farrar HC Schedule 1-1, p. 1, line 2.

(4) Baseload Switching Software


For exactly the same reasons that a portion of the central office processor should be included in the cost of switched access, a portion of the cost of baseload switching software too should be included. Sprint urges the Commission to accept its modification to BJA’s cost study to capture cost for baseload switching software.  It is found at Farrar HC Schedule 1-1, p. 2, lines 5, 6, 9, and 10.

(5) Tandem Switching 

Dr. Johnson’s cost study incorrectly calculates the cost of tandem switching based on total statewide switching costs.  Therefore, it includes the cost of all switches in Missouri.  In reality, the access tandem function only occurs in a few switches.  The access tandem switches tend to be larger than the average switch, and of lower cost than the average switch.  Thus, by relying on statewide averages, rather than specific access tandem offices, Dr. Johnson overstates the cost of tandem switching by more than 40%.  Sprint correctly considers only tandem offices when calculating the cost of tandem switching.
  To arrive at the appropriate tandem switching costs for Sprint, the Commission should accept the modification made at Farrar HC Schedule 1-1, p. 2, lines 4, 8, and 10.  Of course, as mentioned above, when reviewing tandem switching, the Commission should acknowledge that Dr. Johnson omitted tandem switching costs when providing the TSLRIC costs of Sprint on page 10 of his Schedule 1 even though Sprint provides tandem switching.
  
5. Is the current capping mechanism for intrastate CLEC access rates appropriate and in the public interest?

In Case No. TO-99-596, the Commission determined that a cap on CLEC access charges was appropriate and on an interim basis capped CLEC access rates at the same level as the ILEC in each exchange.
 Sprint urges the Commission to continue the current CLEC capping mechanism as long as a CLEC has the option to demonstrate that a rate above the cap is appropriate, via an affirmative showing of its costs.  While Sprint and AT&T concur in this proposal to allow a CLEC to obtain higher access rates if its costs are greater than the ILEC in that exchange, Sprint disagrees strongly with AT&T’s additional exception to allow a CLEC to increase access rates above current caps by assessing reciprocal terminating rates for terminating interexchange traffic from other ILECs or CLECs or their wholly owned affiliates. This reciprocal terminating access proposal makes little policy sense and is generally unworkable under multiple scenarios.

The Commission’s current policy of capping CLEC access rates at the level of the incumbent in whose territory the CLEC is competing is either a barrier to entry or anti-competitive.  Critical to this conclusion and a necessary condition of Sprint’s recommendations is that a CLEC must have the ability to file its own cost studies with the Commission to justify a rate above the cap.
  Similar to the FCC’s rules on reciprocal compensation, a CLEC should have the ability to prove that it has higher costs than the ILEC’s switched access rates.  Of course, this allows a CLEC to recover its costs in an instance where it is competing with an ILEC with relatively lower access rates.  

Sprint witness Harper explains that the Commission’s current cap is very similar to the “safe harbor” rules for CLEC access rates that exist at the FCC and in other states.  “Such safe harbor rules make entry easier for CLECs by providing certainty on rate level and simplifying tariff filings thereby reducing barriers to entry.”
  With the caveat that a CLEC should be able to receive higher access rates if it proves it has higher costs, Sprint urges the Commission to adopt as permanent the Commission’s current cap on CLEC access rates.

That, however, is the only exception the Commission should grant to the current cap on CLEC access rates.  The Commission should reject AT&T’s proposal to allow CLECs to charge reciprocal terminating access rates. AT&T's proposal is that “a CLEC may elect to assess reciprocal terminating access rates for terminating interexchange traffic from other ILECs or CLECs and their identifiable wholly-owned affiliates terminating interexchange traffic to the CLEC providing the access service.”
  While the other parties’ witnesses could not respond to AT&T's proposal raised for the first time in surrebuttal testimony, several problems with it became readily apparent during cross examination.  In general, since many of the carriers in the Missouri, including Sprint, provide local and interexchange service, the notion of charging an IXC the access rates of its ILEC affiliate allows two equally situated IXC’s to be charged different access rates for the identical call.  For example, AT&T's witness Mr. Kohly confirmed that if a SWBT local customer made a call from St. Louis carried by Sprint the IXC and terminated to an AT&T local customer in Kansas City, under its proposal AT&T would charge Sprint the IXC, Sprint Missouri, Inc.’s terminating access rates (since Sprint Missouri is an affiliate of Sprint the IXC).  Conversely, for the same call carried by SWBT’s long distance affiliate, AT&T would charge SWBT’s terminating access rates.
  Because SWBT’s access rates are lower than Sprint’s Commission-approved access rates, Sprint the IXC would be at a tremendous competitive disadvantage that could not be cured.

Mr. Kohly also was forced to admit that his proposal could equally handicap an IXC that has a CLEC affiliate operating in an ILEC’s exchange with higher access rates. In the example above, if you assume that MCIW is the IXC and it also has a CLEC operating in Sprint Missouri’s exchanges and that CLEC adopts Sprint Missouri’s access rates under the current cap, then AT&T would charge MCIW the terminating access charges of Sprint Missouri even though the call terminates in a SWBT exchange in Kansas City.
  Clearly, this would not be competitively neutral and would discourage CLECs from providing competition throughout the state.  The Commission should dismiss AT&T’s reciprocal terminating access proposal as unworkable and competitively discriminatory.

6. Are there circumstances where a CLEC should not be bound by the cap on switched access rates?

See response to issue 5, above.

7. What, if any, course of action can or should the Commission take with respect to switched access as a result of this case?

To the extent that the Commission believes that the evidence regarding the cost of switched access justifies further proceedings, the Commission’s next step should be to determine what statutory options are available to it for the differently regulated companies that will be impacted by any subsequent proceeding.  As the Commission stated in March 14, 2002 Order Adopting Procedural Schedule, Clarifying the Scope of the Proceeding, “the Commission’s intention is to investigate all issues.”  Modification of access rates in this proceeding is premature.  Most, if not all, of the witnesses in this proceeding agreed that access rates could not be affected in this docket.
 

Sprint also urges the Commission to take the actions specified in this brief. The Commission should clarify that the single appropriate cost standard to measure the costs of switched access is a TSLRIC standard consistent with the FCC’s Forward-Looking Economic Cost standard. Other cost methodologies are inappropriate and confuse ratemaking decisions with cost determination.  Then the Commission should adopt the costs proposed by Sprint in analyzing Sprint’s costs of switched access.  Sprint has demonstrated the errors in Dr. Johnson’s cost study that severely distort the actual forward-looking costs of Sprint’s switched access services.  Finally, the Commission should make permanent the cap on CLEC access charges with the only exception being that a CLEC may obtain higher access rates if it proves to the Commission that its costs are higher than the capped rates.  Sprint also requests that the Commission review the standard protective order and modify it in accordance with Sprint's suggestions herein.

Sprint provides further comments on the Commission’s ability to affect access rates in response to the questions that follow. 

8. Whether the Commission has the jurisdiction to direct an ILEC regulated under "price-cap regulation" pursuant to Section 392.245, RSMo 2000, to reduce its switched access rates?

Sprint respectfully submits that the legislature did not give the Commission the authority to direct an ILEC regulated under price-cap regulation pursuant to Section 392.245 RSMo to reduce its access rates.  Briefly, Section 392.245.1 establishes that under price cap regulation the maximum allowable prices of a subject company are just, reasonable and lawful. The Commission has no discretion to alter those maximum allowable prices.  Section 392.245.3 provides that a company enters price caps with its existing rates as of a date certain.  Exchange access, or in other words, switched access is a service subject to those initial caps on maximum allowable prices.  Those rates are then deemed the maximum allowable prices. Thereafter, there are only limited ways that the maximum allowable exchange access prices can be changed. 

First, pursuant to 392.245.4 the maximum allowable prices are changed annually by the application of one of two index formulas chosen by the company.  Next, pursuant to 392.245.8-10 a company can, pursuant to Commission approval, lower its intrastate access rates with an offsetting increase to basic local service rates within the parameters of the statute. Finally, the rates may be impacted by Commission action regarding universal service funds pursuant to 392.248 and the Commission’s rules thereto.
  In sum, the price-cap statute has very precise means upon which exchange access maximum allowable prices and actual rates can be affected.  Sprint can find no other statutory authority that would allow the Commission to direct price-cap regulated companies to reduce access rates. 

9. Whether the Commission has the jurisdiction to direct an ILEC regulated under "price-cap regulation" pursuant to Section 392.245, RSMo 2000, to restructure its switched access rates.

Sprint interprets rate restructuring in this context to mean adding or subtracting specific rate elements or adding or subtracting the amounts attributable to specific rate elements that make up switched access charges.  Sprint refers the Commission to its response to issue 8.  Sprint interprets the applicable price cap statutes in the same manner with respect to the Commission’s authority to direct restructuring of switched access rates under this issue 9 as its authority to direct reductions of switched access rates under issue 8.

10. Whether an ILEC regulated under "price-cap regulation" pursuant to Section 392.245, RSMo 2000, may voluntarily reduce its switched access rates?

Sprint is unaware of any authority that prevents an ILEC regulated under price-cap regulation pursuant to Section 392.245 from voluntarily reducing its switched access rates, as long as the rates are not reduced below their long run incremental costs as defined in Section 386.020.  Section 392.245 discusses maximum allowable prices and allows ILECs regulated thereunder pricing flexibility to set actual rates below those prices.

11. Whether an ILEC regulated under "price-cap regulation" pursuant to Section 392.245, RSMo 2000, may voluntarily restructure its switched access rates?

Sprint interprets rate restructuring in this context to mean adding or subtracting specific rate elements or adding or subtracting the amounts attributable to specific rate elements that make up switched access charges.  Sprint is unaware of any authority that prevents an ILEC regulated under price-cap regulation pursuant to Section 392.245 from voluntarily restructuring its switched access rates as long as it is done on a competitively neutral and revenue neutral basis.

12. Whether the Commission has the jurisdiction to direct an ILEC that is regulated under rate of return regulation to reduce its switched access rates without conducting a full rate case?

Sprint takes no position on this issue.

13. Whether the Commission has the jurisdiction to direct an ILEC that is regulated under rate of return regulation to restructure its switched access rates without conducting a full rate case?

Sprint takes no position on this issue.

14. Whether an ILEC that is regulated under rate of return regulation may voluntarily reduce its switched access rates without filing a full rate case?

Sprint takes no position on this issue.

15. Whether an ILEC that is regulated under rate of return regulation may voluntarily restructure its switched access rates without filing a full rate case?

Sprint takes no position on this issue.

16. Whether the Commission has jurisdiction to direct a CLEC to reduce its switched access rates?

Sprint refers the Commission to its response to issue 5.  Sprint urges the Commission to adopt the current cap on CLEC access rates, with the lone exception being that a CLEC may prove to the Commission that its costs are higher than its current access rates to obtain the ability to charge higher access rates.

17. Whether the Commission has jurisdiction to direct a CLEC to restructure its switched access rates?

Sprint refers the Commission to its response to issue 5.  Sprint urges the Commission to adopt the current cap on CLEC access rates, with the lone exception being that a CLEC may prove to the Commission that its costs are higher than its current access rates to obtain the ability to charge higher access rates.

18. Authority of the Commission to impose larger calling scopes and how that may relate to access charges.

Larger calling scopes became an issue in this docket when Dr. Johnson suggested that small LECs have smaller calling scopes so it might be appropriate to have lower rates for basic local service.  Sprint suggests that the imposition of a changed calling scope would be a new service.  With respect to price-cap regulated companies, it is Sprint’s position that a change of calling scope would be classified as a new service under Section 392.245.11.  That section states that an ILEC may propose “new telecommunications services” and “establish prices for such new services.”   This section appears to apply on a voluntary basis only and the Commission appears to lack the authority to order price-cap regulated ILECs to offer new services.

19. Issue of the Protective Order and whether it should be modified.

The Standard Protective Order issued by the Commission in this docket and in all other Commission dockets should be modified.  The testimony regarding this issue rang loud and clear.  Preventing in-house cost experts from viewing costing information of other companies leads to the development of an incomplete record and a substantial waste of time and resources for all parties. 

Sprint’s in-house costing personnel were only able to view its own costing material.  But because of the Protective Order, Sprint’s expert cost witness Farrar was unable to make comparisons regarding Dr. Johnson’s calculation of Sprint’s TSLRIC costs with the calculation of the small LECs’ TSLRIC costs.  Only upon being questioned by small LEC attorney England could Sprint witness Farrar comment that such a result further demonstrates that Dr. Johnson’s TSLRIC cost studies have “some sort of serious methodology flaw.”
  There is no need for an expert cost witness to have to wait to the hearing before obtaining relevant information, albeit in summary format without identifying particular numbers, to comment on the costs developed by another party’s cost expert.

Mr. Farrar further commented that he has testified in cost proceedings all over the country.  He has never been prevented from obtaining the cost information of other parties as long as he signed the non-disclosure agreement.
  Like the other states, Missouri should protect cost information from disclosure, but there is no reason to prevent in-house cost experts from seeing other parties’ information.  While Sprint does not advocate the disclosure of sensitive cost material to persons other than those necessary to participate in a case, an outside consultant could violate the terms of a protective order just as easily as in-house expert.  Sprint sees no reason for the Commission to continue this artificial distinction between in-house experts and outside consultants.

Indeed, the Commission has granted exceptions in the past to allow in-house cost experts to view highly confidential material.  The Commission did so recently in its Second Order Regarding Protective Order, in Case No. TC-2002-190.
  There the Commission ordered that Mid-Missouri “may designate internal subject-matter experts who shall have access to any traffic data or other evidence, despite its designation as ‘Highly Confidential’ by the sponsoring party, submitted as evidence in this proceeding on the same basis as outside consultants under the Protective Order adopted previously herein.”  There is no reason to make parties request a waiver of this provision in every docket. The standard protective order should be modified.

There is sufficient protection in the standard protective order to prevent disclosure of proprietary costing information.  Persons signing the Protective Order pledge not to “disclose such information for purposes of business or competition or any other purpose other than the purpose of preparation for and conduct of this proceeding and then solely as contemplated herein, and shall keep the information secure and in accordance with the purposes and intent of this order.”
  Accordingly, there is no need to prevent in-house experts from seeing the highly confidential material.  Each person who sees it pledges not to disclose it or use it for purposes other than for the conduct of the case.

The standard protective order should be modified by either deleting the highly confidential category or by allowing in-house experts to view highly confidential material under the same terms that such persons now view proprietary material.
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