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I. INTRODUCTION

1. Inthis Memorandum Opinion and Order (Order), we preempt an order of the Minnesota Public
Utilities Commission (Minnesota Commission) applying its traditional “telephone company™ regulations
to Vonage's DigitalVoice service, which provides voice over Internet protocol (VoIP) service and other
communications capabilities. We conclude that DigitalVoice cannot be separated info interstate and
intrastate communications for compliance with Minnesota’s requirements without negating valid federal
policies and rules, In so doing, we add to the regulatory certainly we began building with other orders
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in completely eliminating interstate matket entry requirements, the Commission reasoned that retaining
entry requirements could stifle new and innovative services whereas blanket entry authotity, i.e.,
unconditional entry, would promote competition,”! State entry and certification requirements, such as the
Minnesota Commission’s, require the filing of an application which must contain detailed information

regarding all aspects of the qualifications of the would-be service provider, including public disclosure of

detalled financial information, operational and business plans, and proposed service offerings.” The
application process can take months and result in denial of a certificate, thus preventing eniry altogether.™
Similarly, when the Commission ordered the mandatory detariffing of most interstate, domestic,
interexchange services (including services like DigitalVoice), the Comraission found that prohibiting such
tariffs would promote competition and the public interest, and tha tariffs for these services may actually
harm consumers by irapeding the development of vigorous competition.” Tariffs and “price lists,” such
as those required by Minnesota’s statutes and rules, are lengthy documents subject to specific filing and
notice requirements that must contain every rate, term, and condition of service offered by the provider,
including terms and conditions to which the provider may be subject in its certificate of authority.™ The
Minnesota Commission may also require the filing of cost-justification information or order a change in 2
tate, term or condition set forth in the tarift.™ The administrative process involved in entry certification
and tariff filing requireraents, alone, inttoduces substantial delay in time-to-market and ability to respond
* tochanging consumer demands, not to mention the impact these processes have on how an entity subject
to such requirements provides its service,

21, On the other hand, if Digital Voice were to be classified as an information service, it would be
subject to the Commission’s long-standing national policy of nonregulation of information services,”

omitted) (Competitive Carrier Proceeding) (adopting regulatory framework based on dominant or nondominant
slatus of carriers),

"See Sectlon 214 Order, 14 FCC Red at 11373, para, 14 (“By ifs very terms, blanket authority removes regulatory
hurdles to market entry, thereby promoting competition.™); id, at 11373, pata, 13 (“Rather than maintaining [entry
requirements] that may stiflo new and innovative services(,] ... we believe it is more consistent with the goals of the
1996 Act to remove this hurdle.”),

"See Minn, Rule § 7812,0200,
PSee Minn, Sat, § 237.16(c)

MSee Inferexchange Detariffing Order, 11 FCC Red at 20760, para.-52 {emphasis added) (“[W1e find that not ™~
pormitting nondominant interexchange carriers to file tariffs with respect to inferstate, domestic, interexchange
services will enhance competition among providers of such services, promote compelitive market conditions, and
achieve other objectives that are In the public interest, including eliminating the possible invocation of the-filed rate
doctrine by nondominant interexchange carriers, and establishing market conditions that mote closely resembile an
unregulated environment.”); id, at 20750, para, 37 (“We also adopt the tentative conclusion that in the inferstate,
domestle, inferexchange market, requiting nendominant interexchange carrlers to file tariffs for Interstate, domestic,
interexchange services mnay harm consumers by impeding the development of vigorous competition, which could
lead to higher rates.”}. We note that certain exceptions to the Commission’s matdatory detariffing mles exist;
however, these exceptions would not apply to services liks DigitalVoice were it to be classified a
telecommunications service, .

BSee Minw, Stat. § 237.07; see also, e.g., Minn. Rules §§ 7812.0300(6), 7812,0350(6), 7812.2210(2), .
"See, e.g., Minn, Rule §§ 7812.2210(4),(3). - '

"See Regulatory and Policy Problems Presented by the I&lerdependencg of Computer and Communication Services
and Facilities, Dooket No. 16979, Notice of Inquity, 7 FCC 2d 11 (1966) (Computer I NOIY, Regulatory and Policy
Problemns Presented by the Interdependence of Computer and Cormmication Services and Faciliities, Docket No,
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particularly regarding economic regulation such as the type imposed on Vonage in the Minnesota Vonage
.Order.™® In a series of proceedings beginning in the 1960’s, the Commission issued orders finding that
economig regulation of information services would disserve the public interest because these services
lacked the monopoly characteristics that led to such reguiation of common carrier services historically.
The Commission found the market for these services to be competitive and best able to “burgeon and
flourish” in an environment of “fres give-and-take of the market place without the need for and possible
burden of rules, regulations and licensing requirements.””

22. Thus, under existing Commission precedent, regardless of its definitional classification, and
unless it is possible to separate a Minnesota-only component of DigitalVoice from the interstate
component, Minnesota’s order produces a direct conflict with our federal law and policies, and
- impermissibly encroaches on our exclusive jurisdiction over interstate services such as DigitalVoice, This
notwithstanding, some commenters argue that the traditional dual regulatory scheme must nevertheless
apply to Digital Voice because it is finctionally similar to iraditional local exchange and long distance

16979, Final Deoision and Order, 28 FCC 2d 267 (1971) (Computer I Final Decision); Amendment of Section
64.702 of the Connnisston's Rules and Regulations (Second Computer Inquiry), Docket No. 20828, Tentative
Decision and Further Notice of Inquiry and Rulemaking, 72 FCC 2d 358 {(1979) (Computer II Tentative Decision);
Computer I Final Decision, 77 FCC 2d 384 (1980); dmendment of Section 64.702 of the Commission’s Rules and
Regulations (Third Computer Inquiry), CC Dacket No, 85-229, Report and Order, 104 FCC 2d 958 {1986)
(Computer 11T} (subsequent history omitted) (collectively the Computer Inguiry Proceeding). In its Second
Computer Inguiry proceeding, the Commission “adopted a regulatory scheme that distinguished between the
common carriage offering of basic transmission services and the offering of enhanced services.” Computer I Final
Decision, 71 ECC 2d at 387; see also Compuier HI Fuviher Remand Proceedings: Bell Operating Company
Provision of Enhanced Services; 1998 Biennial Regulatory Review — Review of Computer IIf and ONA Safeguards
and Requirements, 13 FCC Red 6040, 6064, para, 38 (1998). The former services are reguiated under Title IT and
the latter services are not. See Computer H Fingl Declslon, 77 FCC 2d at 428-30, 432-43, paras, 113-18, 124-49
(indicating it would not serve the public interest to subject enhanced service providers to tradittonal common carrier
regulation under Title I beeause, among other things, ilie enhanced services market was “truly competitive), The
1996 Act usss different terminology (i.e., “felecommunications services” and “information services”) than used by
the Commission in its Computer Inguiry proceeding, but the Commission has determined that “enhanced services”
and “information services” should be interpreted to extend to the same funcilons, although the dofinition in the 1996
Act is sven broader, See lmplementation of the Non-Accouniing Safeguards of Sections 271 and 272 of the
Convmunications Act of 1934, as Amended, CC Docket No, 96-149, First Report and Order and Further Notice of
Proposed Rulemaking, 11 FCC Red 21905, 21955-56, para. 102 (1996) (Non-Accounting Safeguards Order)
(subsequent history omitted) (explaining that all enhanced services are information services, but information
services are broader and may not be enhanced services). .

"See, e.g., Pulver, 19 FCC Red at 3317-20, paras, 17-20 (explaining the Commission’s policy of nonvegulation for
information services and how the 1996 Act reinforces this policy). This policy of nonregulation refors primarily to
econotnic, public-utility type regulation, as opposed to generally applicable commerciat consumer protection
statutes, or similar generally applicable state laws. Indeed, the preeminence of federal authority over information
services has prevailed unless a carrler-provided information service could be characterized as “purely inirastate,”
see California v. FCC, 905 ¥.2d 1217, 1239-42 (9th Cir, 1990}, or it is possible to separate out the interstate and
infrastate components and state regulation of the intrastate cotnponent would not negate vafid Commission
regulatory goals. See Californiav. FCC, 39 F.3d 919 (9th Cir, 1994) (California 1D, cert, denied, 514 U.8. 1050
(1995) (affirming Comimission preemption of certain state requirements for separation of fagilities and personnel in
the BOC provision of jurlsdictionally mixed enhanced services as stato regulations would negate natlonal policy), -

#See Computer If Final Deciston, 77 FCC 2d at 425-33, paras, 109-27 (citing Computer I, Tentative Decision, 27
FCC 2d at 297-298),

14

¥






