BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of an Investigation into Whether )
Ratepayers are being Held Harmless from the ) Case No. ER-2008-0015
Taum Sauk Disaster )

ORDER DIRECTING THE STAFF OF THE MISSOURI PUBLIC SERVICE
COMMISSION TO FILE STATUS REPORTS AND DIRECTING THE
OFFICE OF THE PUBLIC COUNSEL TO FILE A POSITION STATEMENT

Issue Date: December 26, 2007 Effective Date: December 26, 2007

Background
On July 12, 2007,  the Office of the Public Counsel (“OPC”) filed a “Motion to Open a

New Case to Investigate Whether Ratepayers are being Held Harmless from the Taum
Sauk Disaster.” In the motion, OPC stated that the purpose of this case would be different
in scope and purpose than the Commission’s ongoing investigation case concerning Union
Electric Company d/b/a AmerenUE’s (“AmerenUE”) operation and management of the
Taum Sauk Pumped Storage Project, Case No. ES-2007-0474. Specifically, OPC claims
that an additional formal case will ensure that this important issue is timely addressed, will
allow other interested parties to intervene and participate, and will provide the

Commission’s Staff a vehicle to make the results of its current investigation public.

On July 16, the Commission observed that completion of its scheduled hearing in its

Taum Sauk investigation case, ES-2007-0474, would aid the Commission in its decision as

' All dates throughout this order refer to the year 2007 unless otherwise noted.



to whether it should open another case into this matter. On that date the Commission
established a thirty-day deadline for all interested entities to respond to OPC’s motion.
That deadline was August 16. The investigation case, however, exceeded its original
procedural schedule and the Commission issued a second notice and extended the date for
filing responses until August 31.2 On August 31, the Staff of the Missouri Public Service
Commission filed a response to OPC’s motion, and the State of Missouri filed an

application to intervene in this matter.

Staff's response primarily focused on how the Commission had already authorized
an investigation into this very matter and how the Commission built safeguards in the
decision in AmerenUE’s last rate case to ensure that the rate-payers would be held
harmless. In its May 22 Report and Order in Case No. ER-2007-0002, the Commission

stated:
Taum Sauk Regulatory Capacity

Discussion:

Public Counsel has attempted to raise one additional issue. In the Revised
True-Up Reconciliation filed on April 19, 2007, Public Counsel for the first
time proposed a $10,320,000 reduction to AmerenUE’s revenue requirement
for what Public Counsel called “Taum Sauk Hold Harmless — Capacity Sales.
In a single paragraph at the end of its posthearing brief, Public Counsel
asserted this issue arose for the first time at the hearing, when the parties
allegedly learned AmerenUE’s commitment to hold ratepayers harmless with
respect to the failed Taum Sauk plant did not account for the potential sale of
regulatory capacity associated with that plant. The brief indicates: “Public
Counsel calculated a value for that capacity using UE’s value for regulatory
capacity of $2.00/kw month, and a capacity value for Taum Sauk of 430
MWs.”

2 The Commission convened an evidentiary hearing on July 24, 2007, which continued on July 25, August 1, 2,
3, 13, 14, 16, and 17. The Commission heard the testimony of 13 witnesses and received 60 exhibits into
evidence. See Staff’s Initial Incident Report, Case Number ES-2007-0474, filed October 24, 2007.

2



AmerenUE filed its brief the day before on April 20, so it could not respond to
Public Counsel’s newly raised issue in that brief, although it did manage to
insert a footnote reacting to the inclusion of new adjustment in the
reconciliation. No reply briefs were scheduled; so in order to allow AmerenUE
and the other parties an opportunity to respond, the Commission issued an
order on May 4 directing any party wishing to offer additional arguments
regarding the Taum Sauk Regulatory Capacity issue do so no later than
12:00 Noon on May 9.

AmerenUE filed a response on May 9, including a motion to strike the
portions of Public Counsel’s brief dealing with this matter. The State also filed
a response on May 9 supporting Public Counsel’s position. Public Counsel
did not file any further argument on May 9, but on May 17, it filed a reply to
AmerenUE’s response, again arguing for an adjustment relating to the
capacity question. AmerenUE responded later on May 17 with a motion to
strike Public Counsel’s response. Public Counsel filed a response to that
motion on May 18, and AmerenUE replied to Public Counsel’'s response on
May 18.

AmerenUE contends Public Counsel’s newly proposed adjustment is far out-
of-time and violates the Commission’s rules and its procedural order for this
case. The Commission agrees. Public Counsel's proposed adjustment
regarding sales of regulatory capacity should ordinarily have been raised as
part of its case in chief in its direct testimony filed in December 2006.268
However, Public Counsel argues that it did not learn that AmerenUE is
making capacity sales until the hearing.

Commission rule 4 CSR 240-2.130((8) provides in part: “A party shall not be
precluded from having a reasonable opportunity to address matters not
previously disclosed which arise at the hearing.” But AmerenUE disputes
Public Counsel’s assertion that these matters first arose during the hearing,
contending Public Counsel could have been aware of the facts needed to
raise this issue months before the hearing.

AmerenUE also disputes the factual basis for the numbers Public Counsel
uses to support the calculation of its proposed $10 million adjustment. Public
Counsel’s calculation assumes regulatory capacity from the Taum Sauk plant
could have been sold for $2.00 per kW month, a value appropriated from the
price included in AmerenUE’s proposed industrial demand response
program, the Rider IDR discussed earlier in this Report and Order. It also
assumes the entire capacity of the Taum Sauk plant would have been
available for sale for the entire year, another fact for which there is no
supporting evidence in the record.



At this point, very late in this proceeding, it is far too late for the Commission
to gather the evidence needed to make any findings of fact or conclusions of
law regarding these questions. If Public Counsel had actually raised this
issue at the hearing when it says it first became aware of the issue, the
Commission might have been willing to allow Public Counsel, AmerenUE,
and the other parties a reasonable opportunity to present additional evidence
on that question, as indicated in the Commission’s procedural rule. It might
even have been possible to schedule an additional day of hearings to
consider that issue. But instead, Public Counsel waited until it filed its brief,
over 20 days after hearing ended and the evidentiary record closed, to spring
this issue on the Commission and the other parties.

As the Commission indicated earlier in this order when discussing the Safety
Net proposal offered by the Missouri Consumers Council, any decision by
this Commission must be supported by competent and substantial evidence
on the record as a whole. There is insufficient competent and substantial
evidence in this record to support Public Counsel’s proposed adjustment. The
Commission cannot just assume that evidence into existence without giving
AmerenUE and the other parties an opportunity to rebut that evidence. To do
so would deny AmerenUE, and the other parties, their constitutionally
protected due process rights and would likely lead a reviewing court to
reverse this Report and Order. The Commission cannot make the Taum
Sauk regulatory capacity adjustment proposed by Public Counsel.

AmerenUE has made a commitment to hold the public harmless from the
effects of the Taum Sauk disaster, and the Commission intends to hold it to
that commitment. Based on Public Counsel's allegations, it appears
AmerenUE could be making additional sales of regulatory capacity if not for
the loss of Taum Sauk’s capacity. Unfortunately there is no way, based on
the record in this case, to calculate the amount of adjustment that should be
made to AmerenUE’s income to account for that loss of capacity.

While the Commission cannot make that adjustment in this case because of
insufficient evidence in the record, it will direct its Staff to investigate whether
ratepayers are being held harmless from the Taum Sauk disaster, especially
with regard to lost regulatory capacity sales. If Staff finds that such regulatory
capacity sales have been lost, it shall propose an appropriate adjustment in
AmerenUE’s next rate case or other action as it believes appropriate.®

3 In the Matter of Union Electric Company d/b/a AmerenUE’s Tariff Increasing Rates for Electric Service
Provide to Customers in the Company’s Missouri Service Area, Case No. ER-2007-0002.
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On September 10, OPC filed a response to Staff's August 31 response. OPC, inter
alia, seized on Staff's reference to having been engaged in other matters before the
Commission to question Staff's commitment to comply with the Commission’s May 22
Report and Order. OPC emphasized that the reason it made its request to open this case
was to ensure the investigation proceeded in a timely manner and that opening this new
case would provide OPC and other interested parties a vehicle in which to participate.

On September 28, after having secured an extension of time to respond, Staff filed a
response to OPC’s September 10 response. Staff stated that it conferred with OPC and
that Staff has a better understanding of OPC’s position and OPC has a better
understanding respecting the timeframe for Staff’s investigation. Staff further asserts that
OPC is amenable to Staff’'s schedule for the investigation. OPC did not file a responsive
pleading to Staff's September 28 filing.

Staff’s Incident Report in Case Number ES-2007-0474

On October 24, Staff filed its Initial Incident Report in Case Number ES-2007-0474.
Staff made a number of recommendations as a result of its findings including:

1. That any and all costs, direct and indirect, associated with the Taum Sauk
incident be excluded from rates on an ongoing basis. This includes, but is not
limited to, the exclusion of rebuilding costs and treating the facility as though
its capacity is available for dispatch modeling.

2. That appropriate accounting treatment be given to the monies expended to
rebuild the Taum Sauk plant in order to protect the interests of Missouri
ratepayers.

3. That UE shall submit to Staff, on an ongoing basis, its accounting
treatment for all transactions relating to the reconstruction of the Taum Sauk
plant.



The Commission allowed interested parties to file responses to Staff’s Initial Incident
Report, and on November 7, OPC and AmerenUE filed responses. On December 6, the
Commission formally received Staff’s report and its recommendations. In its  order
receiving the Incident Report the Commission observed:

On November 7, 2007, AmerenUE filed its response to the Staff Incident
Report in which it noted that it had already taken the following steps to
address the issues that contributed to the Taum Sauk failure:

a. Established a dam safety group that has the responsibility for, among
other things, design review, procedure development, training, and facility
inspections. It also has the authority to shut a facility down if it believes the
facility is being operated unsafely.

b. Developed and implemented a quality management system, which
provides training on design basis and takes into account procedure
development. This system applies to all of AmerenUE’s fossil and hydro
units.

c. Changed and updated its operating procedures, and issued directives that
reiterate that AmerenUE’s philosophy is that employees should take a
conservative approach and always favor making the safe decision.

d. Put in place procedures and review systems to ensure that if the Taum
Sauk facility is rebuilt it is done safely and pursuant to industry standards.

e. Cooperated fully in all investigations into the Taum Sauk breach event, and
taken responsibility for the effects of the breach.

f. Reached settlement with the family injured during the failure in less than 90
days after the event.

g. Spent more than $48 million to date for restoration of Johnson’s Shut-Ins
State Park and the Black River.

h. Paid a $10 million fine to the FERC and set aside an additional $5 million
for projects to enhance the area around Taum Sauk.

i. Voluntarily removed the effects of the Taum Sauk breach, the lack of
generation from Taum Sauk, and the costs associated with the Taum Sauk
investigations, clean-up, and settlements from its most recent rate case



(Case No. ER-2007-0002), long before this proceeding was instituted, so that
they do not impact customers.

j- Performed a risk analysis of all of AmerenUE'’s generating plants to identify
potential risks. [transcript citations omitted]

In its November 7 response with regard to Staff's three recommendations
addressing the issue of holding AmerenUE’s rate-payers harmless for the Taum Salk
incident, AmerenUE stated:

[1.] AmerenUE has already committed to protecting its customers from
bearing the costs of the Taum Sauk failure. To that end, in its most recent
rate case, AmerenUE excluded from its revenue requirement the costs of
investigating the failure, the costs the Company incurred for the clean-up at
Taum Sauk, the costs of compensating parties adversely affected by the
failure (including, for example, compensation paid to the family that was
injured during the failure and the $48 million paid—so far—to restore
Johnson’s Shut-Ins State Park), and the cost of the fine paid to the FERC
related to the failure. In addition, in setting rates the Company modeled its
system as though the Taum Sauk plant continued to operate in order to give
customers the full benefit of the plant and the economic power it could
generate during peak periods.

[2.] AmerenUE agrees that it will give appropriate accounting treatment to
such monies.

[3.] AmerenUE agrees with this recommendation, but believes that “on an
ongoing basis” is vague. The Company agrees to submit its accounting
treatment to the Staff on a semi-annual basis.

* % %

In its order receiving the Staff's Initial Incident Report, the Commission concluded by
stating:

The Commission notes the reasonableness of most of Staff's
recommendations and notes that AmerenUE has voluntarily agreed to
implement almost all of them. Having served its purposes of providing a
means for the Staff to conduct an investigation and submit an incident report,
and for AmerenUE to provide such information as the Commission required
and respond to the incident report, this docket may be closed.



December 20, 2007 Public Agenda Meeting

On December 20, the Commission held an open public agenda meeting, at which
OPC’s motion was discussed. The Commissioners decided that because Staff still had an
ongoing investigation which Staff envisioned would extend into the first quarter of 2008, and
because Staff had represented that OPC was amenable to Staff's time-table for proceeding
with the investigation authorized in ER-2007-0002, that the Commission should direct Staff
to file status reports and address OPC’s motion at a later date. The Commission also
noted, as was noted previously in this order, that OPC has not filed any pleading with the
Commission contesting Staff’s representation that OPC was satisfied with Staff’s timetable
for the progression of its investigation.

Consequently, the Commission will direct its Staff to file periodic status reports on
the progress of its investigation. The time-table for those status reports shall be as follows:
First Status Report January 15, 2008, Second Status Report February 28, 2008, and Third
Status Report April 16, 2008. Staff is free to file any additional status reports that it
believes will assist the Commission at its discretion. If Staff concludes its investigation
earlier than the dates outlined in this schedule, it shall file a final status report with a final
recommendation upon completion of its investigation.

Because OPC has not filed any additional pleading in this matter, after its September
10, 2007 response to Staff, and because the Commission without affirmative notice from
OPC will not know if the results of Staff's investigation satisfy its concerns, the Commission
will also direct OPC to file a position statement one week after Staff files its April 16, 2008
Status Report (i.e. April 23, 2008) or one week after Staff files its final status report and
recommendation, which ever is earliest. In its position statement, OPC shall state
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affirmatively whether the results of Staff’s investigation have satisfied the concerns it raised

in its motion to open a new case.

IT IS ORDERED THAT:

1. The Staff of the Missouri Public Service Commission shall file status reports
as directed in the body of this order.

2. The Office of the Public Counsel shall file a position statement as directed in
the body of this order.

3. This order shall become effective on December 26, 2007.

BY THE COMMISSION

Colleen M. Dale
Secretary

(SEAL)
Harold Stearley, Regulatory Law Judge,
by delegation of authority pursuant to

Section 386.240, RSMo 2000.

Dated at Jefferson City, Missouri,
on this 26th day of December, 2007.


myersl


