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COMES NOW AARP, by and through counsel, and pursuant to the Public Service Commission’s (Commission’s) May 29, 2008 Order Adopting Procedural Schedule, and respectfully submits its Post-Hearing Brief regarding AmerenUE’s proposal for a Fuel Adjustment Clause (FAC) and AARP’s proposal for a Hot Weather Safety Program pilot.   
Fuel Adjustment Clause (FAC)

AARP continues to oppose AmerenUE’s request for a FAC mechanism that would shift the burden of bearing the risk of fuel cost volatility from the electric utility to consumers.  AARP did not present an expert witness on this issue as it did in the previous rate case; however, the legal and public policy objections to the imposition of such a surcharge remain as serious and as fundamentally important as ever.
Subsection 386.266.4(1) RSMo. requires that any fuel adjustment mechanism approved by the Commission must be designed to provide the opportunity for a “fair rate of return”.  Because the Commission is tasked with balancing the interests of shareholders and consumers, such a return must be fair to both sides.  AmerenUE’s proposed FAC would be inconsistent with this law in that it would remove vital incentives for the electric utility to be efficient in its fuel and purchased power practices, putting consumers at risk for higher costs.  AmerenUE’s proposal would remove 80% of these incentives.
Moreover, because of the likelihood that AmerenUE will continue to experience strong earnings into the future as a result of other factors, adopting any FAC for this company would be unacceptable.  It would create the very real possibility that a future FAC rate increase would occur during the very same time period that the utility’s overall cost of service was falling.  Such a danger is inconsistent with Section 386.266 and it renders AmerenUE’s proposal patently unlawful and entirely unreasonable.

AmerenUE has not met the legal burden it bears to prove that it would face any significant threat to its financial viability without a mechanism that gave it 95% reconcilement of variability fuel and purchased power in-between rate cases.  As the testimony of State of Missouri witness Martin Cohen (Exhibits 500 and 501), and Public Counsel witness Ryan Kind (Exhibits 402, 404, and 405) discuss in detail, AmerenUE does not need any such mechanism in order to have an opportunity to earn a fair and reasonable rate of return.  AmerenUE’s power supply cost structure is not as vulnerable to changes in fuel and purchased power costs as the structure of other regulated utilities. 

AmerenUE has presented no credible evidence that suggests a reason for the Commission to reach any different conclusion on this issue than it did in its Report and Order in the previous case (Case No. ER-2007-0002) when it was determined that AmerenUE’s off-system sales sufficiently addressed the need to mitigate fuel cost volatility.  AmerenUE’s Missouri electric operations in general are not prone to the same fuel price volatility concerns of other utilities which have led public utility commissions to adopt FACs.  
Throughout Section 386.266, and specifically in subsection 1, the statute’s focus is on “incentives to improve the efficiency and cost-effectiveness of its fuel and purchased-power procurement activities”.    These incentives are created by the lag between rate cases and produce a direct monetary incentive towards cost efficiency.   AmerenUE’s proposal would transfer 95% of the current incentives/risk onto consumers.    (See the testimony of witnesses Cohen and Kind).
AmerenUE has the ability to financially hedge against fuel cost volatility as well as to make the resource planning decisions which physically mitigate its risk.  Consumers have no such control over the utility’s operations.  Consumers do not have nearly the same wherewithal to manage volatility.  In this regard, it is unreasonable to shift 80% of the utility’s risk in this area onto consumers.  After all, normal ratemaking already calculates a reasonable return on equity into what the consumer is expected to pay in recognition of the risks that the utility experiences.  If the If the Commission chooses to shift any of AmerenUE’s business risk onto consumers with an FAC, despite AARP’s objections, then the Commission should shift no more than the amount suggested by OPC’s alternative 50% / 50% proposal, which more equitably shares the risk and better mitigates the volatility of such a surcharge.
Hot Weather Safety Program

1. Background and Overview of the Issue
AARP urges the Commission to adopt its pilot program compromise proposal for a Hot Weather Safety Program. Exh. 853; Tr. 1129-1132, 1197-1199.  This innovative program is designed to save lives by encouraging low-income seniors to run an air conditioner during extreme heat advisory periods, thus reducing the risk of death and serious injury related to hyperthermia.  
AARP makes this proposal because (1) excessive heat poses a major, continuing public health threat in Missouri, (2) the use of air-conditioning is an effective preventative measure that can save lives during extreme heat, and (3) there is an indication that some individuals are reluctant, absent an economic incentive, to use air conditioning in their home even when it is available because of the fear of the expense involved in operating that unit.
This program at issue has been the subject of numerous policy discussions over the past few years because many at-risk individuals are not choosing to run an air conditioner even when the heat index subjects those individuals to life threatening consequences.  In the view of AARP, the main goal of such a program is to remove the customer’s disincentive to run an air conditioner during times when excessive heat could cause illness or death.  The program is designed to encourage safe behavior through an economic incentive that is narrowly targeted to those individuals who are most at risk and specifically targeted to periods of extremely hot weather. 
AARP participated in a series of stakeholder meetings organized by AmerenUE in late 2007 and early 2008, including Commission Staff, the Office of the Public Counsel, the Missouri Department of Health, and community action agencies, and which discussed the details of how such a program might be implemented in an efficient manner.  AmerenUE distributed the key elements of a tentative pilot Hot Weather Safety Program to the stakeholder group on March 11, 2008, requesting feedback by March 18, 2008.  Exh. 854.  However, on the very next day (March 12, 2008), internal communications among AmerenUE employees reveal that the utility had already decided to “pull the plug” on that particular pilot proposal.  Tr. 1231.  Since that time, AmerenUE has raised a concern that economic incentives may not work to accomplish the goal of preventing heat-related injury and death.  
AARP offered the expert testimony of John G. Howat (a senior policy analyst who focuses on low-income energy issues at the National Consumer Law Center) in support of the Hot Weather Safety Program.  Exhibits 850 and 851.  In his prefiled direct testimony, Mr. Howat explained the severe health risks posed by extreme heat waves and outlined how a system-wide program of this nature could operate to encourage at-risk seniors living within AmerenUE’s territory to protect their health during those periods.  Exh. 850, pp. 3-13.  Later, in recognition of the concerns raised by AmerenUE regarding the fact that no scientific data yet exists regarding the effectiveness of economic incentives to save the lives of older consumers during heat waves, AARP dramatically scaled back the scope of its proposal.  AARP is now proposing that the Commission adopt a pilot program that would include 2,400 participants and be administrated in a manner more similar to the pilot program that had been under consideration by the AmerenUE stakeholder group in March 2008.  Compare Exh. 853 and Exh. 854.  See subsection 5 below for further details.
In response to questions from the bench, AARP also reduced the proposed eligibility threshold for participation.  AARP’s original recommendation would have included seniors with household incomes at or below 175% of the federal poverty level. However, the revised program proposal lowers the income eligibility level to be consistent with Missouri Low-Income Home Energy Assistance Program (LIHEAP) eligibility (125% of the federal poverty level).  See Exhibits852 and 853.  This change will increase the administrative ease of determining eligible participants.
AARP is asking that the Commission approve this modest request (annual cost of $125,000) for a pilot program so that it may be studied for effectiveness.  AARP believes that the risk of death and injury from extreme heat is so high for those consumers being targeted that it is more than cost justified from a public policy perspective to initiate such an experiment.    Once the pilot program is completed and evaluated, then all parties will have more credible data with which to discuss the effectiveness of a Hot Weather Safety Program.  As described below, a significant number of Missouri seniors have died due to hyperthermia, including those with working air conditioners that did not use them out of fear of high bills.  These deaths are reason enough to study the potential for life-saving bill credits under the Hot Weather Safety Program pilot. 
2. Legal Considerations
The Commission is charged with ensuring that regulated monopoly utilities provide service that is “safe and adequate in all respects”.  Section 393.130.1 RSMo.   What is necessary and reasonable to ensure public safety continues to evolve over time as public health issues are scientifically studied and properly evaluated.

Missouri law and regulation already makes distinctions between utility customers based on the age of seniors for the purpose of low-income energy policy, including the definition of “elderly” as starting at 65 years of age for purposes of the Utilicare program (Section 660.100 et seq.) and the provisions for the registration of “elderly” customers in the Commission’s Cold Weather Rule, 4 CSR 240-13.055(1)(D).
Our state has also recognized the significant health risks for electric customers associated with extreme heat by recently adopting the “Hot Weather Rule” by statute.  Section 660.123 RSMo. [Enacted as Senate Bill 720 (2008)].  This new statute prevents utility disconnections when the temperature is expected to reach 90 degrees Fahrenheit or the heat index is expected to reach 105 degrees Fahrenheit, and grants the Commission authority to promulgate further protections.  Within the context of this same area of important health and safety policy, the Hot Weather Safety Program pilot would give the Commission important data to determine whether economic incentives also be used to keep seniors safe.
Although it remains an open question whether the Commission may legally require a regulated utility or its shareholders to contribute to a safety-related program, AARP’s current pilot program proposal avoids those issues by placing the entire cost within the residential customer portion of the revenue requirement ($125,000 for the proposed pilot).

3. The Severity of the Risk of Heat-Related Weather for Seniors
From 1979 through 2003 excessive heat exposure caused at least 8,000 deaths in the United States--more than those who died in hurricanes, lightning, tornadoes, floods and earthquakes combined. Exh. 850, p. 6.  In 2001 alone, 300 deaths in the U.S. were attributed to excessive heat exposure, and according to the US Department of Health and Human Services, Centers for Disease Control and Prevention, “air-conditioning is the number one protective factor against heat related illness and death.” Exh. 850, pp. 6-7; Att. AARP-JH-2.

Specifically, with regard to Missouri, the state Department of Health reported that 92 Missourians died due to heat related causes in 1999 and that 68 of those deaths were of individuals aged 65 or older. The Department of Health added that “during periods of high temperatures, air-conditioning is the best preventive measure.”  The Department of Health further reported that among the elder heat-related deaths in 1999, 19 had an air-conditioning unit, but would not use it.  Exh. 850, p. 7; Att. AARP-JH-3.  Since this report, it is likely that the prevalence of air conditioners has increased   Tr. 1161-1152.  The Missouri Department of Health has continued to track reported deaths related to extreme heat on its website, up through the year 2007 which included some reported deaths in the AmerenUE service territory.  Tr. 1157.  Moreover, recent studies have indicated that deaths specifically attributed to extreme heat are under-reported due to inconsistent reporting practices and confidentiality concerns.  Tr. 1199-1201.  This under-reporting phenomenon is a particular problem in Missouri where the reporting of deaths in Missouri is primarily performed by coroners, rather than by medical examiners.  Tr. 1200.
There is overwhelming evidence that vulnerability to heat related illness and death increases dramatically in those aged 65 years and above.  According to the Centers for Disease Control, age is a key determinant of vulnerability to heat stroke and heat exhaustion.  Exh. 850, p. 9.  People aged 65 years and older are the most prone to heat related illness. The elderly do not adjust as well as younger people to sudden changes in temperature, and they are more likely to have a chronic medical condition that upsets normal body responses to heat. In addition, the elderly are more likely to take prescription medicines that impede internal temperature regulatory functions.  Exh. 850, p. 9; Att. AARP-JH-5.
According to a June 1995 report entitled “Heat Related Illnesses and Deaths --

United States, 1994-1995” appearing in the Centers for Disease Control and

Prevention’s Morbidity and Mortality Weekly Report, the average annual rate of

heat related deaths in the US among people aged 65 to 74 was nearly 3 times

higher than the rate of those aged under 25 years old. The death rate was nearly 6

times higher in the age group of 75 to 84 years, and about 11 times higher than

those aged 85 and above.  Exh. 850, p. 9.  In addition to presenting these national statistics, the report references a 1994 case from St. Louis in which a 68-year-old woman complained of feeling ill at 11 p.m. Paramedics transported the woman to the emergency department, where at 11:38 p.m. she was pronounced dead with a rectal temperature of 108.9°F. Her home air-conditioning unit was in working condition, but had not been used. The outdoor temperature and humidity that day

had reached 95°F.   Exh. 850, p. 9; Att. AARP-JH-6.
4.  Fear of Air Conditioning Costs
Many seniors aged 65 and above, who are especially prone to adverse health effects and death resulting from exposure to high temperatures, are reluctant to use air conditioning equipment in their homes even when available because of concern about the cost of operating the equipment. Exh. 850, p. 3.  Current, Missouri-specific information supports the hypothesis that some households that own the air conditioning units are reluctant to use them even during heat waves because of concern over operating costs.  AmerenUE itself collaborated with the University of Missouri Center for Advanced Social Research in June and July 2008 to conduct an elder and heat hazards

survey.  Exh. 850, p. 7.  Survey respondents were asked questions regarding usage of air conditioning during summer months and heat waves.  Among owners of air conditioning units, ten percent indicated that during summer months they did not routinely run their air conditioning unit.  Exh. 850, p. 7.

Contrary to assertions in AmerenUE testimony, results of the survey do support the AARP’s contention that some elderly customers who own air conditioning units are

reluctant to use it during summer months.  Exh. 851, p. 2.  Of those respondents who reported that they did not routinely run their air conditioning during summer months, 35% cited “high cost” as the main reason.   Exh. 850, p. 7.  It should be further noted that an additional 42% gave open-ended responses to the question regarding why available air conditioning equipment had not been used during hot weather periods, and many of these responses cited economic reasons. Exh. 850, p. 7-8.  Further, results of the survey indicated that fully 45 percent of respondents thought that the cost to run their air conditioners was too high.  Exh. 851, p. 2.  Less than one quarter of survey

respondents reported household income of under $25,000 and only 7.4 percent of

survey respondents reported household income of less than $10,000, suggesting that the concern over cost could be even higher among low-income customers specifically.  Exh. 851, p. 2.
Calvin H. Hirsch, M.D., geriatric specialist with UC Davis Health

System, reported that many elderly people avoid turning on air-conditioning to

save money. (See Att. AARP-JH-4.)  Exh. 850, p. 8.  Consistent with this report, a national survey of recipients of benefits through LIHEAP in 2005 indicated that 16% of elder respondents indicated that they had kept their home at an unsafe or unhealthy temperature during the past year because of lack of money to pay for energy bills (See “NEADA National Energy Assistance Report,” p. 35, September 2005.)  Exh. 850, p. 8.
5.  AARP’s Proposed Pilot Program Compromise
As explained above, AARP has significantly scaled back the scope of its request for a Hot Weather Safety Program and is now recommending a pilot program that would provide bill credits to 2,400 participants over a two-year experimental period.  See Exh. 853.  Participant households would need to be eligible for LIHEAP assistance which in Missouri is set at 125% of the federal poverty guidelines, hopefully allowing for easier intake procedures through the community action agencies that would be administering the program by negating the need to establish a new administrative structure to implement the bill credit program.  Applicants could also be provided with access to information about bill payment assistance, energy efficiency and hot weather safety simultaneously.  Exhibit 852 provides estimates about the total number of such households meeting this  guideline and also having a resident that is 65 years old or older, and is organized by Missouri county.

The economic incentive to maintain a healthful level of cooling by  running an air conditioning during the hottest days will be provided in the form of a fixed monthly bill credit of $ 23.50 on the bills of participating customers during the months of July and August.  Exh. 850, p. 4.  The calculation of this amount of monthly credit is reasonably designed to be equal to one half of the product of the floating 30-year historical average number of days that the outdoor temperature exceeded 95°F as reported by the National Weather Service’s St. Louis Reporting Station, and five dollars for each of those days.  Exh. 850, p. 4.  According to the National Weather Service data provided by AmerenUE in response to Data Request AARP 010, there were 282 days from 1978 - 2007 when the temperature exceeded 95°F.  Exh. 850, p. 4.  There was an average of 9.4 days per year during that period when the temperature exceeded 95°F, resulting in the monthly credit of $23.50.  Exh. 850, p. 4.  An annual credit of $47 represents slightly more than half of the annual operating cost of an Energy Star qualified, 10,000 BTU per hour room air conditioning unit assuming an electricity cost of 7.5 cents per kilowatt hour, See Exh. 850, Att. AARP-JH-1.  The credit is designed to represent a meaningful incentive for participating customers to maintain a safe room temperature by operating a room air-conditioning unit during the hottest days of the summer.  Exh. 850, p. 5.
AARP envisions that the bill credit will operate in conjunction with a coordinated community outreach campaign alerting the public to the dangers of excessive heat and encouraging the adoption of appropriate measures to prevent those adverse health effects that have been linked to exposure to hot weather conditions.  Exh. 850, p. 4.  AmerenUE has already launched such a public information program and has been coordinating with local agencies and media effectively for many years, making this utility a good place to study the effectiveness of Hot Weather Safety Program incentives.

The overall cost of the pilot program would be $125,000, based on approximately $113,000 of incentives for the 2,400 participants, plus ten percent ($11,300) for the administrative cost for intake and implementation.  Tr. 1132-1133; Exhibit 853, p. 1.  It is assumed that additional outreach costs are not needed because AmerenUE is already providing education and outreach on this issue of hot weather safety.  The intent is that $125,000 would be applied each year to this program; however, if the issue arises in the future regarding unused funds, any such funds identified by the Commission should revert to the Missouri Utilicare program.  Tr. 1127; 1197-1198.

AARP also recommends that pilot program participants participate in a survey that will provide the Commission and all stakeholders a better understanding of the extent to which concerns over high cost affect behavior and the extent to which an economic incentive in the form of bill credits can change behavior by mitigating those concerns.  Exh. 853, pp. 1-2.

In addition, to address the concerns raised at the evidentiary hearing regarding the effectiveness of this program, AARP proposes that a condition of participation should be a signed statement that certifies an understanding of the programs purposes and stating the customer’s intent to apply bill credit funds toward operating air conditioning units upon notification that a hot weather event is expected.  

Exh. 853, pp. 2.


The Commission should also establish a stakeholder group that will be asked to meet and to recommend any remaining details necessary for implementation of the Hot Weather Safety Program by summer of 2009.  One  notable decision would involve a selection of the regions within  AmerenUE’s service territory where this pilot would be implemented.  AARP suggests that it include both an urban and a rural region.  Exh. 853, p. 2.  It will also be important which community action agencies desire to help undertake this pilot program experiment.  The stakeholder group should also attempt to reach consensus about the method of evaluating the effectiveness of the program.
6. Support for a Hot Weather Safety Program Pilot
Several Missouri agencies and organizations which serve low-income seniors recognize the need for a program that promotes health and safety by addressing the fears of the cost operating an air conditioner and which provides incentives to encourage air conditioner use during the hottest days of summer.  See Exh. 851, Att. AARP-JH-13.
In addition, contrary to the assertions made by AmerenUE witness Richard Mark on the witness stand, the St. Louis Human Development Corporation (St. Louis HDC) provided testimony in this rate case in support of a Hot Weather Safety Program.   Speaking on behalf of St. Louis HDC and on behalf its Energy Director, Jackie Hutchinson (Transcript Volume 10, p. 34), Sunday Whitesides gave the following endorsement at a local public hearing held on September 17, 2008:
People, particularly senior citizens, in order to keep energy cost down will not turn on their air-conditioning even during the hottest summer days. This places those individuals in grave danger. 
The most deadly -- and I'm going to share with you this "New York Times" article that says: "The most deadly of the natural disasters is the heat wave.  Hurricanes, tornadoes, forest fires, earthquakes combined do not create as many lives lost as heat waves. The numbers are spiking.  According to the Center for Climatic Research at the University of Delaware, an average of 1500 American city dwellers die each year because of the heat. Annual deaths from tornadoes, earthquakes and floods combined only total fewer than 200 casualties."  So what I'm trying to say to you again, this is a public safety matter that will present catastrophic consequences.  Did he give the date or title of the NYT article? This is fair use, since it is taken from a speech where he cited the article, but I am just curious. 
HDC is in support of the AARP proposal to create economic incentives to help people on their energy bills.  The bottom line is that we have to help people stay alive with a depressing economy and struggling senior citizens with health issues and other economic issues that present themselves, we have to provide assistance and help people with economic incentive programs. Those programs can raise indirect assistance or programs where they are educated on how to adequately weatherize their home and use energy economically and safely.  And if they participate in those classes and programs, they receive a bill credit toward their utility bill. A bill credit will get more attention than a public service announcement any day. So while we're spending thousands creating commercials encouraging senior citizens to turn on their air-conditioners when they cannot afford to run them, we need to start putting money in giving them bill credits. That will get their attention more and encourage them more to do the safe thing and protect themselves and protect their lives.
Transcript Volume 10, pp. 30-34.

CONCLUSION


AARP respectfully asks the Commission to reject AmerenUE’s proposed FAC mechanism.  
AARP also asks the Commission to adopt its pilot program proposal for a Hot Weather Safety Program, ordering any interested parties and stakeholders to meet and finalize implementation details for that pilot so that it may be in place during the summer of 2009.
Respectfully submitted,





/s/ John B. Coffman




________________________________







John B. Coffman

 MBE #36591






John B. Coffman, LLC







871 Tuxedo Blvd.







St. Louis, MO  63119-2044






Ph: (573) 424-6779







E-mail: john@johncoffman.net






Attorney for AARP

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing have been mailed, emailed or hand-delivered to all parties of record on the 8th day of January 2009:







/s/ John B. Coffman
2
6

