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I. INTRODUCTION

COMES NOW Sprint Communications Company L.P. and Sprint Missouri Inc. (collectively hereinafter “Sprint”) and for its Reply Brief submits the following:

The Commission’s task in this case is to investigate the cost of switched access service.  Sprint’s Initial Brief showed the Commission the right way to do this.  Other parties presented alternate positions that do not satisfactorily answer the questions at issue.  After reading all of the briefs and hearing all of the evidence, the Commission should reach the following important conclusions:

· The FCC’s Forward-Looking Economic Cost methodology (TSLRIC plus common costs) is the most appropriate and consistent way to measure switched access costs across all of the companies.

· The inputs and assumptions included by Sprint in its calculation of its switched access costs are far superior to those proposed by Dr. Johnson for Staff.  Dr. Johnson’s TSLRIC results for Sprint greatly underestimate the forward-looking costs of providing switched access.

· The Commission should not confuse policy-making determinations of setting switched access rates with uncovering the costs of switched access.

· The Commission should not include loop cost in its determination of the cost of switched access.  

· The stand-alone cost studies presented by Dr. Johnson for Staff tell the Commission nothing about whether switched access subsidizes basic local service.

· The Commission is limited by statute from reducing switched access rates for price cap companies based on the results of this docket.  Switched access rates can only be reduced according to the terms of the price cap statute.

· The current cap on switched access rates for CLECs is appropriate with the lone exception being that a CLEC may prove higher rates with the submission of its own cost study.

· The current protective order in Missouri needs to be modified to allow cost experts from competing companies to review cost information with the appropriate protections from disclosure.

Sprint addressed each of the above points and others in its Initial Brief and refers the Commission to its Initial Brief for a full discussion of Sprint’s position on the questions posed.
  Here, Sprint responds to several issues raised by other parties in their briefs.

II. THE COMMISSION SHOULD ADOPT A CONSISTENT COST METHODOLOY FOR DETERMINING THE COSTS OF SWITCHED ACCESS

The Commission’s stated goal in this case is to investigate the costs of switched access so it can make some judgment on whether a cap on CLEC access rates is justified.  In order to determine the costs of switched access for all Missouri ILECs, the Commission must adopt a consistent methodology.  Sprint witness Farrar testified that the best methodology for the Commission to employ is the FCC’s forward-looking economic cost model.
  Staff’s Brief illustrates that the Staff RFP asked the consultant to derive the forward-looking costs of each ILEC in the state.
  Yet, to accommodate the small ILECs, Staff witness Johnson used two methodologies of embedded cost studies in addition to TSLRIC and stand-alone costs.
 

Other parties like Alltel and the Small Telephone Company Group (STCG) suggest exclusive use of embedded costs according to Parts 36 and 69 of the FCC rules to measure the costs of switched access.
  Sprint explained in its Brief that the embedded cost studies are deficient because they are not forward-looking and are “inherently controversial” in the words of Staff witness Dr. Johnson due to inconsistent allocation methods.
  

The STCG additionally attempts to make the point that a forward-looking model should not apply to its member companies because the FCC determined that its forward-looking synthesis model should not apply to rural ILECs.
  This argument misses the point completely.  This case concerns determining the cost of switched access.  Notwithstanding the criticisms lobbed at the FCC’s model by the Rural Task Force and cited by the STCG Brief (which are criticisms of the specifics of the FCC synthesis model and not criticisms of a forward-looking analysis of costs),
 the problems that the FCC had with applying the synthesis model to rural LECs had to do with determining customer location -- which is primarily an issue in calculating loop lengths. 

As Sprint proved in its Initial Brief, loops should not be included in the forward-looking costs of switched access.
  Staff witness Johnson agrees that a TSLRIC cost study for switched access should not include a calculation of loop costs.
  Further, as SWBT pointed out in its Initial Brief, OPC witnesses also agree that the TSLRIC of switched access does not include a calculation of loop.
  Moreover, the FCC recognized in its Report and Order adopting the Joint Universal Service Board’s recommendation “that after a reasonable period, support for rural carriers also should be based on their forward-looking economic cost of providing services designated for universal service support.”
  Consequently, the Commission should ignore the FCC synthesis model argument presented by the Small Telephone Company Group.  The FCC rejected the application of the synthesis model to rural LECs because of loop related issues, yet supported the application of a forward-looking analysis of rural LEC costs.  The switching and transport modules that make up the forward-looking costs of switched access are fully applicable to rural ILECs.
  A TSLRIC methodology can and should be used to calculate the costs of switched access for all LECs in Missouri.
 

Contrary to the arguments raised by the STCG and others for the use of costs other than a forward-looking economic cost model, Sprint witness Farrar explained in testimony and at the hearing why the FCC forward-looking economic cost standard of the Long Run Incremental Cost plus a reasonable allocation of common costs is well accepted and accurately portrays the costs of providing switched access.

[W]e believe the forward-looking cost standard as defined by the FCC is the best cost standard to use in this proceeding. And I think one of the benefits of it is that it does allow each company to use its own cost models and the Commission can use its oversight to make sure that the company - that each of the companies is actually applying that standard set of principles to their cost models.  And that’s what done in, you know, all 50 states in - in UNE proceedings.  That same methodology can be used in this proceeding as well.
 

The Commission should utilize a forward-looking economic cost standard as defined by the FCC.  It is well understood and can be applied to all companies as the Commission examines the costs of switched access.

III. STAFF AND OPC ERR IN ARGUING THAT SWITCHED ACCESS RATES DO NOT SUBSIDIZE BASIC LOCAL SERVICE

Staff and OPC argue that the evidence presented demonstrates that switched access service is not subsidizing basic local service or any other service.
  To the contrary, Sprint explained in its Initial Brief why the presentation of stand-alone costs by Staff witness Dr. Johnson is not relevant to the Commission’s inquiry into the cost of switched access.
  Summarizing the conclusions presented by Sprint witness, Dr. Staihr, stand-alone costs are irrelevant to the inquiry here because: (1) switched access is not provided on a stand-alone basis; (2) stand-alone costs are useful in determining the price that a firm can charge before a competitor is induced to enter the market, not a price ceiling for testing a subsidy; (3) a service can be priced below its stand-alone cost and still provide a subsidy to another service (Dr. Staihr explains this with his example of the 3 product firm); and, (4) to determine if a service is providing a subsidy, one must test the costs and prices of multiple services and multiple groups of services (something that Dr. Johnson admitted that he did not do with switched access service).

Rather than acknowledge and attempt to rebut the extensive evidence presented by Sprint and others in testimony and at the hearing on why switched access rates set below stand-alone costs do not prove the non-existence of a subsidy, Staff and OPC both cite to one sentence from Dr. Johnson’s Direct testimony to claim that switched access does not subsidize basic local service.
  Staff and OPC, however, failed to cite the surrebuttal testimony of Dr. Johnson where he admits that a service does not have to exceed its stand-alone cost in order for it to subsidize another service.
  

While it may appear to be of academic interest only, the controversy over stand-alone costs and the existence of a subsidy to local service is important.  Look no farther than OPC’s brief where it trumpets Dr. Johnson’s statement on this matter (without acknowledging that Dr. Johnson changed course in surrebuttal testimony).
  A misguided finding on the impact of stand-alone costs could lead to serious policy errors down the road in the form of lowering access charges without a corresponding rebalancing of local rates.
  Sprint suggests that the Commission review all of the evidence presented on this issue and find that the stand-alone cost studies presented by Dr. Johnson do not provide  the Commission any relevant information regarding the cost of switched access. 

IV. LOOP COSTS SHOULD NOT BE INCLUDED IN THE COST OF SWITCHED ACCESS

Another matter not merely of academic interest is the issue of whether loop costs should be included in the cost of switched access.  Similar to the stand-alone cost issue, inclusion of loop costs in the cost of switched access could lead the Commission to wrongly conclude that basic local service rates do not need to be rebalanced if switched access rates are reduced.  While the Commission may wish to continue the current system of switched access rates subsidizing local service, it should not mix up that public policy decision with its investigation into the costs of switched access.  Sprint provided substantial support in its Initial Brief for excluding non-traffic sensitive loop costs from traffic sensitive switched access costs citing economic testimony from its witness, Dr. Staihr, (stating, inter alia, joint use of a facility does not imply joint costs) a recent Kansas Corporation Commission decision (finding that loops are non-traffic sensitive costs and should be recovered in a non-traffic sensitive manner), FCC precedent from the Access Reform Order and the CALLs Order, and a South Carolina PSC Order.
  Moreover, Sprint highlighted the administrative and technical difficulties of assigning loop costs to various services that use the loop.  For example, how much of the loop should be allocated to switched access?  Dial-Up Internet?  DSL?  Call Waiting?  Three Way Calling?  The Commission should look to Sprint’s Initial Brief on these points and adopt Sprint’s position.

While Sprint has previously addressed many of the other parties’ arguments for including loop costs in the cost of switched access in its Initial Brief, several points raised by the other parties in their briefs merit response.  Staff’s Brief mentions that loop costs should be included in the determination of the cost of switched access.
  The Commission should be mindful, however, that Staff’s position in this docket is that loop costs are properly excluded from a TSLRIC study of the costs of switched access.
  Consequently, loop costs in Staff’s view would only be included in the stand-alone and embedded cost studies conducted by Staff.
Staff further cites to the surrebuttal testimony of Dr. Johnson and his citations of a U.S. Supreme Court case and various state commission decisions allocating some portion of loop costs to switched access.  The Small Telephone Company Group similarly cites to a pre-divestiture 1983 decision from this Commission and Section 254(k) of the 1996 Telecommunications Act.
  The FCC discredited many of these arguments in the CALLs Order.
  In its CALLs Order, the FCC reduced, and in most instances, eliminated implicit subsidies among end-users by permitting loop costs to be recovered through a SLC rather than through the traffic sensitive CCL charge and the multi-line PICC.
 

The Small Telephone Company Group argues that Section 254(k) is violated by including all loop costs in the cost of local service rather than including some of those costs in switched access.  Opponents of the CALLs Order argued that the CALLs proposal violated Section 254(k) for similar reasons and the FCC rejected those arguments.
  The FCC stated:  

We find that section 254(k) is not implicated by our action today.  Section 254(k) is directed at the allocation of costs between competitive and non-competitive services, both regulated and non-regulated, and prohibits subsidization of competitive services by non-competitive services.  The SLC is a method of recovering loop costs; not an allocation of those costs between supported and unsupported services.

Exclusion of loop costs from the forward-looking costs of providing switched access as urged by Sprint and others is not prohibited because it does not concern the allocation of costs between competitive and non-competitive services.  Accordingly, Section 254(k) is not implicated in this matter.

The FCC further commented in the CALLs Order that the 8th Circuit Court of Appeals already rejected a challenge raised by the Texas Public Counsel to the Access Charge Reform Order that increased SLC caps for some lines.
  There the Texas Counsel argued that it was improper to shift additional NTS loop cost recovery from IXCs to end users and that the change would result in a “free ride by the IXCs on the common line facilities.
  The Eighth Circuit rejected the Texas Counsel’s arguments and found that the FCC’s decision to recover a larger share of NTS from end users rather than carriers was reasonable.  The Court stated:  “Thus, simply by requesting telephone service, the subscriber ‘causes’ local loop costs, whether it uses the service for intrastate or interstate calls. .. It is therefore appropriate and rational for the Commission to impose those costs on the end user.”
  The same holds true here.  Non-traffic sensitive loop costs should not be imposed on traffic sensitive switched access charges.

The CALLs Order also addresses the Smith v. Illinois U.S. Supreme Court case cited by Dr. Johnson in his testimony.
  The FCC found that Smith v. Illinois does not compel it to recover costs in any particular manner.  It has the power to impose local loop costs on the individual subscriber.

The authority cited by Sprint here proves that loop costs should be recovered in a non-traffic sensitive manner.  It thoroughly rebuts the arguments made and authority cited by Staff, the Small Telephone Company Group and OPC regarding loop cost recovery.  The Commission, however, should still caution against confusing policy rate-making decisions with a determination of the costs of switched access.  The citations referred to by those parties all concern how loop costs should be recovered.  In contrast, the Commission issue list asked in issue 3, “Should loop costs be included in the determination of the cost of switched access, and if so, at what level?”  Cost recovery and cost determination are two separate issues.  The Commission should confine itself to the determination of loop costs and delay any consideration of loop cost recovery until some other proceeding or other phase of this docket.  

V. THE COMMISSION IS LIMITED BY STATUTE FROM CHANGING SWITCHED ACCESS RATES FOR PRICE CAP COMPANIES BASED ON THE RESULTS OF THIS DOCKET.

Except AT&T, most, if not all, of the parties submitting briefs agreed that the price cap statute limits the Commission’s ability to direct an ILEC regulated under price cap regulation under Section 392.245 to reduce its switched access rates.
  In essence Section 392.245 sets maximum allowable prices when the company enters price cap regulation and allows for those maximum allowable prices to be changed in very limited ways prescribed by the statute.  Nothing in the statute allows for the Commission to order a price cap company to reduce its rates under another mechanism.

AT&T argues, however, that Section 392.200 gives the Commission the authority to ensure the justness and reasonableness of rates outside of the Commission ensuring the justness and reasonableness of rates through price cap regulation under Section 392.245.
  AT&T posits that the Commission cannot use the price cap statute, Section 392.245, alone to ensure just and reasonable rates.

AT&T, though, does not recognize that the explicit language of Section 392.245 provides that use of price caps ensures just and reasonable rates.  The first sentence of the statute states, “The commission shall have the authority to ensure that rates, charges, tolls and rental for telecommunications services are just, reasonable and lawful by employing price cap regulation.”
  Therefore, by applying the Price Cap Statute and setting maximum allowable prices, the Commission satisfies its obligation to ensure that rates are just and reasonable.  Price Cap companies that set their actual rates at or below the maximum allowable prices are presumed to have set just, reasonable and lawful rates.  There is no separate inquiry to be done under Section 392.200.

Staff’s brief raises the issue that it previously argued in the Sprint MCA Tariff Case
 that by employing price cap regulation, the Commission will ensure just, reasonable and lawful rates.
  Sprint wholeheartedly agrees with that statement.  Staff cites the passage from the Commission Order where the Commission examines the issue but finds that it did not need to reach a decision because it ruled on other grounds.
  Sprint submits that Commissioner Murray’s dissent in Case No. TT-2002-47 is instructive.  “The just and reasonable requirement of Section 392.200.1 does not, however, impact Commission decisions under the Price Cap Statute as that statute explicitly addresses just and reasonable rates. … In applying the Price Cap Statute, the Commission satisfies its obligation to ensure that rates are just and reasonable.”
 The same rationale should apply here.  AT&T’s suggestion that the Commission has the authority under Section 392.200 to reduce or restructure price cap regulated switched access rates should be rejected. 

VI. CONCLUSION
Most of the parties in this case agree that the Commission should not take any action with respect to access charges of ILECs in this docket.  The Commission did not establish this investigation to do so.  The Commission’s ability to change access rates for price cap companies like Sprint is restricted by the price cap statue.

Sprint urges the Commission to take the actions specified in its Initial Brief and in this Reply Brief.  The Commission should clarify that the single appropriate cost standard to measure the costs of switched access is a TSLRIC standard consistent with the FCC’s Forward-Looking Economic Cost standard.  Other cost methodologies are inappropriate and confuse ratemaking decisions with cost determination.  The Commission should adopt the costs proposed by Sprint in analyzing Sprint’s costs of switched access.  Sprint has demonstrated the errors in Dr. Johnson’s cost study that severely distort the actual forward-looking costs of Sprint’s switched access services.  Finally, the Commission should make permanent the cap on CLEC access charges with the only exception being that a CLEC may obtain higher access rates if it proves to the Commission that its costs are higher than the capped rates.  Sprint also requests that the Commission review the standard protective order and modify it in accordance with Sprint's suggestions in its Initial Brief. 
Respectfully submitted,
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Kenneth A. Schifman
� Sprint urges the Commission to follow all the recommendations made in its Initial Brief.  The ones addressed in this list highlight several of the more contentious issues raised in the case.


� Sprint’s failure to address in its Reply Brief a specific point raised by another party does not mean that Sprint agrees with such other position.  Sprint’s positions in this case are well-documented in its Initial Brief, Position Statement and Testimony. 


� Sprint Brief, p. 8. Ex. 21, (Farrar Direct), p. 7; Ex. 22, (Farrar Rebuttal), pp. 2-5; Ex. 23, (Farrar Surrebuttal), pp. 2-3.


�  Staff Brief, p. 4.


� Id. 


� Alltel Brief, p. 8; STCG Brief, p. 3.


� Sprint Brief, pp. 16-17; Ex. 1 (Johnson Direct), p. 16. 


� STCG Brief, pp. 11-13.


� STCG Brief, pp. 11-12.


� See Sprint Brief, pp. 19-25.


� Tr. (Vol. 1), pp. 110, 147-48.


� SWBT Brief, p. 19.


� In the Matter of Federal-State Joint Board on Universal Service, Report and Order, CC Docket No. 96-45, FCC 97-157 (Released May 8, 1997), ¶ 291.  The recommended decision of the Joint Board made in August 1996 suggests that rural carrier’s transition to a forward-looking economic cost proxy model within six years.  See 12 FCC Rcd 235.  We are in 2003 now, the transition called for by the Joint Board can occur.


� See Exhibit 8 presented by the Small Telephone Company Group.  The loop costs Dr. Johnson used from the FCC synthesis model were not included in his calculations of the TSLRIC cost of switched access.  Instead they were used in calculating stand-alone costs and embedded costs.


�Arguments made by STCG and others that TSLRIC or TELRIC are only used for UNEs and interconnection are ineffective.  The elements that make up switched access services – switching and transport – are also UNEs.  Sprint witness Farrar testified that the FCC’s forward-looking economic cost standard is not unique to costing UNEs. “It is, in fact, simply the FCC’s application of a set of widely accepted incremental costing principles to telecommunications.  The Forward-Looking Economic Cost standard is applicable to any service or industry. … I am confident that these cost principles are appropriate for switched access in this docket.”  Ex. 23 (Farrar Surrebuttal), pp. 4-5.


� Tr. (Vol. 4), p. 721.


� OPC Brief, p. 6; Staff Brief, p. 8.


� Sprint Brief, pp.  10-16.


� Tr. (Vol. 1), p. 154.


� Staff Brief, p. 8 citing Ex. 1, (Johnson Direct), p. 16; OPC Brief, p. 6 citing same line from Johnson testimony and Dunkel and Meisenheimer testimony.


� Ex. 3, (Johnson Surrebuttal), pp. 44-45.  See Sprint Brief, p. 12 for the text of Dr. Johnson’s responses in surrebuttal.


� OPC Brief, pp. 6-7.


� Sprint Initial Brief, pp. 15-16; Ex. 25 (Staihr Surrebuttal), p. 10.


� Sprint Initial Brief, pp. 19-25.


� Staff Brief, p. 13.


� See Staff Position Statement, p. 2; Tr. (Vol. 1), pp. 110, 147-48.


� STCG Brief, pp. 31-32.  Section 254(k) requires the FCC and state commissions to establish cost allocation rules that ensure that services included in the definition of universal service bear no more than a reasonable share of the joint and common costs of facilities used to provide those services.


� In the Matter of Access Charge Reform, etc., CC Docket No. 96-262, FCC 97-158, Sixth Report and Order in CC Docket Nos. 96-262 and 94-1, Report and Order in CC Docket No. 99-249, Eleventh Report and Order in CC Docket NO. 96-45, FCC 00-193 (Released May 31, 2000) (“CALLs Order”).


� CALLs Order, ¶ 29, ¶ 31.


� CALLs Order, ¶¶ 90-99.


� CALLs Order, ¶ 91.


� CALLs Order, ¶ 94, citing Southwestern Bell v. FCC, 153 F. 3d 523 (8th Cir. 1998)


� Southwestern Bell v. FCC, 153 F. 3d at 557.


� Southwestern Bell v. FCC, 153 F. 3d at 557-58 (citations omitted).


� Ex. 3 (Johnson Surrebuttal), p. 64 citing, Smith v. Illinois Bell, 282 U.S. 133 (1930).


� CALLs Order, ¶ 99.


� See Sprint Brief, p. 39; SWBT Brief, p.41, OPC Brief, p. 3, MCI Brief, p. 5; STCG Brief, p. 41. Staff Brief, pp. 23-25, but see Staff Brief, p. 26 stating that 392.245 might be ambiguous and further clarification could be obtained from the legislature.


� AT&T Brief, p. 15.


� Section 392.245.1 RSMo.


� In the Matter of the Tariff Filing of Sprint Missouri, Inc. d/b/a Sprint to Increase the Residential and Business Monthly Rate for the Metropolitan Calling area (MCA) Plan, Case No. TT-2002-447.


� Staff Brief, p. 24.


� Staff Brief, p. 26.  


� Case No. TT-2002-47, Dissenting Opinion of Commissioner Connie Murray, p. 3.  While the Commission majority rejected the Sprint tariff on other grounds, Commissioner Murray’s dissent addressed the majority’s comments regarding whether the introduction of the price cap statute means that price cap regulated rates are by definition just, reasonable and lawful.
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