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1                 JUDGE PRIDGIN:  Good morning.  We are on the

2  record.  It is about 8:45 a.m.  I believe we are on Friday,

3  January 21st, and I think, as we left it last night,

4  Mr. Giles would be the next witness.  He is on the stand, and

5  I will administer an oath here in just a moment.

6                 Is there anything from counsel before we move

7  on to Mr. Giles?

8                 MS. OTT:  Staff would just like to offer

9  Exhibit 250.

10                 MR. FISCHER:  No objection.

11                 JUDGE PRIDGIN:  250, and that's HC.  That's

12  been offered.  I hear no objection.  It is admitted.

13                 (Exhibit No. 250 was received into evidence.

14                 JUDGE PRIDGIN:  Anything further from counsel

15  before Mr. Giles is sworn?  All right.

16                 (The witness was sworn.)

17                 JUDGE PRIDGIN:  Thank you very much, sir.  If

18  you would, please have a seat.  And, Mr. Fischer, anything

19  before he stands cross?

20                 MR. FISCHER:  Yes, Judge.

21                       DIRECT EXAMINATION

22  QUESTIONS BY MR. FISCHER:

23          Q.     Mr. Giles, would you state your name and

24  address for the record?

25          A.     Chris Giles, G-i-l-e-s, 1200 Main Street,
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1  Kansas City, Missouri.

2          Q.     Are you the same Chris Giles that caused to be

3  filed in this case direct and rebuttal testimony?

4          A.     Yes.

5          Q.     For just your information, your direct has

6  been marked as 24-HC and -NP and your rebuttal 25-HC and -NP.

7                 Do you have any corrections or changes you

8  need to make to your testimony or exhibits?

9          A.     No.

10          Q.     If I were to ask you the questions that are

11  contained in your pretrial testimony today, would your

12  answers be the same?

13          A.     Yes.

14          Q.     And are they true and correct to the best of

15  your knowledge and belief?

16          A.     Yes.

17          Q.     And do your attached exhibits accurately

18  depict what they're intended to show?

19          A.     They do.

20                 MR. FISCHER:  Judge, I'd move for the

21  admission of KCP&L Exhibit 24-HC and -NP and Exhibit 25-HC

22  and -NP and tender the witness for cross.

23                 JUDGE PRIDGIN:  Any objections?  Hearing none,

24  KCP&L 24 and 25, both NP and HC, are admitted.  Before we

25  proceed to cross, just while I'm thinking of it,
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1  Commissioners Kenney and Gunn are participating from the

2  St. Louis office, and so you may occasionally see them on

3  your screen, and there may be a bit of a delay if they ask

4  questions or say something, so I apologize.

5                 We will work through that, and I apologize for

6  the technological problems we had this morning.  I believe

7  we're all squared away.  I think we'll be fine.  We may just

8  have a little bit of a delay if they speak, so try to be

9  patient, and we'll work with that.

10                 All right.  Let me see who has

11  cross-examination.  Ms. Ott, I assume you will?

12                 MS. OTT:  Yes.

13                 JUDGE PRIDGIN:  Mr. Mills?

14                 MR. MILLS:  A little bit.

15                 JUDGE PRIDGIN:  Mr. Schwarz?

16                 MR. SCHWARZ:  No.

17                 JUDGE PRIDGIN:  Mr. Mills, to you, sir.

18                        CROSS-EXAMINATION

19  QUESTIONS BY MR. MILLS:

20          Q.     Mr. Giles, let me give you a hypothetical

21  about a construction situation in a change order.

22  Hypothetically speaking, say the design drawings prepared by

23  Burns & Mc put a particular component in upside down.  When

24  you get to the field, the component is installed according to

25  the drawings; later on someone realizes that's upside down.
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1                 Would a change order be issued to correct that

2  if the component needed to be put in the right way?

3          A.     My response would be I think so, but those are

4  questions best for Mr. Archibald.

5          Q.     Okay.  And really -- okay.  So let's assume

6  that it would be issued for a situation like that.

7                 Under those circumstances, would it be prudent

8  for KCP&L to put the component in the right way?

9          A.     I'm not linking your two questions.

10          Q.     Okay.  Assuming that the component is

11  important and it needs to be put in the right way to work,

12  would it be prudent for KCP&L to issue a change order to make

13  sure that component is put in the right way?

14          A.     Yes.

15          Q.     Would it be reasonable for ratepayers to pay

16  the cost of that correction?

17          A.     Yes.

18          Q.     Why is that?

19          A.     Well, no construction project is perfect.  I

20  mean, there will be errors, there will be omissions, and as

21  long as those errors and omissions aren't prudent -- or

22  imprudent, it's part of the project.

23          Q.     Okay.  Let me take that hypothetical a bit

24  further.  Let's assume that it was an unreasonable mistake

25  for that component to be drawn in wrong, it was just a
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1  bone-headed move, nobody -- somebody was way too tired,

2  working way too hard would have ever made that mistake (sic).

3                 Does that change your answer any?

4          A.     No.

5          Q.     Okay.

6                 MR. MILLS:  No further questions.

7                 JUDGE PRIDGIN:  Mr. Mills, thank you.

8  Ms. Ott?

9                        CROSS-EXAMINATION

10  QUESTIONS BY MS. OTT:

11          Q.     Good morning, Mr. Giles.

12          A.     Good morning.

13          Q.     Have you had any formal training in project

14  management?

15          A.     No.

16          Q.     How about formal training in project cost

17  management?

18          A.     I have an MBA degree, and my concentration was

19  accounting and cost control, so I have an education

20  background.  I've not worked as a cost engineer, cost auditor

21  or anything of that nature.

22          Q.     Do you have any formal training with project

23  integration?

24          A.     No.

25          Q.     Project scope management?
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1          A.     Are you referring to project as in a

2  construction project or any type of project?

3          Q.     Any type of project.

4          A.     I have years of experience as a manager,

5  director, and officer of KCP&L where I've been involved in

6  many projects that I would have managed the project.

7          Q.     So it would be your work experience that's

8  your formal training?

9          A.     Yes.

10          Q.     Do you have any formal training in project

11  scope management related to construction?

12          A.     No.

13          Q.     Do you have formal training in project time

14  management?

15          A.     Are you referring to construction or projects

16  in general?

17          Q.     How about construction?

18          A.     No.

19          Q.     Do you have formal training related to

20  construction in project quality management?

21          A.     No.

22          Q.     How about formal training in construction

23  related to project procurement management?

24          A.     No.

25          Q.     And formal training with -- related to
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1  construction in project risk management?

2          A.     No.

3          Q.     Are you a project management professional?

4          A.     No.

5          Q.     Are you an expert on matters related to

6  auditing?

7          A.     I have 35 years experience with Kansas City

8  Power & Light Company related to rate case audits and

9  prudence audits.  I don't know that that would qualify me as

10  an expert, but I have significant experience with them.

11          Q.     Have you ever done a -- completed an audit?

12          A.     No.  As I mentioned before, I've never worked

13  as an auditor.

14          Q.     Okay.  So are you an expert in cost

15  accounting?

16          A.     I have a background in cost accounting.  I

17  don't know how to quantify myself as an expert or not.

18          Q.     Are you an expert in cost engineering?

19          A.     No.

20          Q.     Are you a professional engineer?

21          A.     I am not.

22          Q.     And are you a certified public accountant?

23          A.     No.

24          Q.     And from reading your background, your

25  undergraduate degree is in economics?
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1          A.     Yes.

2          Q.     And you said you hadn't performed an audit,

3  but I think we were talking about rate cases.  Have you ever

4  performed a construction audit?

5          A.     No.  As I stated earlier, I have extensive

6  experience with prudence audits and rate case audits, but I

7  have never worked as an auditor.

8          Q.     Now, you stated you have been on different

9  rate cases throughout your tenure at KCP&L.

10                 Are you familiar with the term cost of service

11  versus rate design used in a rate case?

12          A.     Yes.

13          Q.     What does cost of service mean to you?

14          A.     Exactly what it states.  It's the cost to

15  serve customers.

16          Q.     And what does rate design mean to you?

17          A.     Rate design is the tariffs or pricing that

18  would reflect the cost of service.

19          Q.     And in your experience with rate cases here at

20  the Missouri Public Service Commission, have you ever filed

21  pre-filed testimony in rate cases?

22          A.     Yes.

23          Q.     And what area did you primarily serve as a

24  witness in?

25          A.     I have served in many different areas over my
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1  career.

2          Q.     Which was your primary?  Were you more of a --

3  did you do rate design or cost of service?

4          A.     Both.

5          Q.     Which one did you primarily do?

6          A.     There was not a primary role for me in those.

7  I was manager, director, senior director and vice-president

8  of regulatory affairs during my career, and I've testified on

9  a variety of issues, including cost of service, allocations,

10  specific issues related to adjustments by Staff, rate design,

11  a number of topics.

12          Q.     Okay.  What type of revenue requirement issues

13  did you file testimony on in the ER-2009-0089 case?

14          A.     I don't recall.

15          Q.     In this current rate case, what revenue

16  requirement issues did you file testimony on?

17          A.     I am totally -- my testimony, both my direct

18  and my rebuttal testimony, are related to the prudent

19  decisions of the Iatan 1 and 2 projects.

20          Q.     Do you remember any of your testimony from the

21  ER-2009-0089 case, what subject matters you would have

22  provided testimony on?

23          A.     I would be the policy witness for the company,

24  including regulatory.  So my overall testimony would have

25  covered just about every topic in the case.
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1          Q.     Did you file specifically related to rate

2  design?

3          A.     I don't believe so.  I believe Mr. Rush did.

4          Q.     Throughout the past few days, there's been

5  some testimony that KCP&L had requested Mr. Henderson and

6  Mr. Schallenberg to participate in some of the activities

7  regarding to the Iatan project.

8                 Do you recall such testimony?

9          A.     I sure do.

10          Q.     Okay.  Did you hear that Mr. Blanc testified

11  that you and Mr. Downey requested Mr. Henderson and

12  Mr. Schallenberg to participate in the cost -- the cost of

13  reforecast of Iatan?

14          A.     I don't believe -- I wouldn't characterize it

15  as we requested.  We offered.

16          Q.     Offered?

17          A.     To have the Staff participate, observe, learn

18  everything they could about what we were doing and how we

19  were doing it on the reforecast.

20                 MS. OTT:  Okay.  I'd like to have an exhibit

21  marked, so I guess we'd be at 251, and it is a chain of

22  e-mails from -- the initial one was started on February 26th,

23  2008.

24                 JUDGE PRIDGIN:  Ms. Ott, I have as 251 a PEP,

25  so I believe this would be 252.
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1                 MS. OTT:  Oh, which one was 251?

2                 MR. SCHWARZ:  The PEP.

3                 JUDGE PRIDGIN:  The project execution plan, I

4  believe, was offered yesterday as 251.  This would be 252.

5  Does counsel agree?  Maybe my notes are wrong.  Does that

6  sound right?  We'll go with 252.

7                 (Exhibit No. 252 was marked for identification

8  by the Court Reporter.)

9  BY MS. OTT:

10          Q.     Okay.  When you read the first e-mail that was

11  sent from Wess Henderson to both you and Mr. Downey, it seems

12  to be a verification of a phone call that you had with

13  Mr. Dottheim and Mr. Wess Henderson.  Do you see that?

14          A.     I do.

15          Q.     Okay.  Do you see Mr. Schallenberg's name

16  anywhere in this e-mail?

17          A.     Not in -- if you're referring to the one on

18  the bottom of the page from Wess Henderson -- is that

19  correct?

20          Q.     That's correct.

21          A.     No, I don't see Mr. Schallenberg's name on

22  this particular e-mail.

23          Q.     Do you know why Mr. Schallenberg wouldn't have

24  participated in that phone call?

25          A.     I do not.
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1          Q.     Do you see Mr. Elliott's name?

2          A.     No.

3          Q.     Do you know why Mr. Elliott wasn't requested

4  to be in on that phone call?

5          A.     No.

6          Q.     Is this about the time when Mr. Elliott was

7  making site visits?

8          A.     Mr. Elliott had started site visits long

9  before this date.

10          Q.     Okay.  Wouldn't you think Mr. Elliott would be

11  involved in the reforecast if he was on site?

12          A.     We already had discussed this with

13  Mr. Elliott.  He knew about it.

14          Q.     And when did you discuss that with

15  Mr. Elliott?

16          A.     As soon as the reforecast process began.

17          Q.     And what's that date?

18          A.     It would have been in the last quarter,

19  perhaps even the spring of 2007.  So Mr. Elliott had started

20  his work at site early in '07.  Continuing discussions with

21  Mr. Elliott on his routine visits, we would have told him we

22  were about to conduct a reforecast.  So Mr. Elliott was well

23  aware of what the company was doing.

24          Q.     So if Mr. Elliott was aware, wouldn't it be

25  important for him to be on the phone call with Mr. Dottheim
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1  and Mr. Henderson regarding the reforecast?

2          A.     No.

3          Q.     Now, your response to Mr. Henderson, you

4  mention that this is nothing more than KCP&L's continued

5  attempt to be transparent regarding the design, construction

6  and schedule of the projects.  Do you see that?

7          A.     I do.

8          Q.     Okay.  Do you believe KCP&L has been as

9  transparent as possible regarding this Iatan project?

10          A.     Absolutely.  No question.

11          Q.     Are you familiar with documents being withheld

12  based on attorney-client privilege?

13          A.     I am aware there are documents withheld based

14  on attorney-client privilege, but none of those documents

15  have anything to do with any item that Staff would need to

16  conduct its audit.  None of those documents relate to any of

17  the cost control system or any documents related to KCP&L's

18  identification and explanation of cost overruns.

19          Q.     If you've never done a construction audit, how

20  do you know what documents Staff needs to conduct its

21  construction audit in prudence review?

22          A.     It's common sense.

23          Q.     Now, are you familiar that restrictions were

24  placed on R and Os at a point in the audit?

25          A.     No, I'm not aware of that.
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1          Q.     You were not aware that they were only

2  viewable on site?

3          A.     I'm not aware of that, no.

4          Q.     Okay.  Let's go back to this e-mail.  Now, you

5  responded to Mr. Henderson's e-mail on April 7th, 2008.

6  That's a good month after -- oh, he sent it on the 26th of

7  February, and then you responded on the 4th of March of 2008,

8  and then Mr. Henderson responded to you on April 7th, 2008.

9                 Did you ever respond to Mr. Henderson's

10  request that you set up a meeting involving KCP&L, the KCP

11  staff and the Missouri Public Service Commission?

12          A.     Are you referring to --

13          Q.     The top e-mail here.

14          A.     The top e-mail?

15          Q.     He's asked for dates for you and other

16  appropriate KCP&L to be available to have this meeting on

17  reforecast.

18          A.     I don't believe we had a meeting.  I believe

19  we covered it in a phone call.

20          Q.     Do you have any documentation that you

21  responded to Mr. Henderson's April 7th, 2008, e-mail?

22          A.     No.  Like I said, I believe it was in a phone

23  call.

24          Q.     When was that phone call?

25          A.     I don't recall.
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1          Q.     Do you know who was on the phone call?

2          A.     I don't.

3          Q.     So you don't remember anything about this

4  phone call?

5          A.     Well, it was clear to me, after the response

6  from Mr. Henderson, that the Staff really had no interest in

7  attending these meetings.  I would have followed that up

8  either with a call to Mr. Henderson or to Mr. Schallenberg

9  and, in fact, I didn't discover until the hearing in April of

10  2009 when we had a -- what we called a mini hearing on cost

11  control system and discovery request, Mr. Dottheim in that

12  hearing mentioned that --

13          Q.     Is this related to that phone call you're

14  talking about?

15          A.     Yes.

16          Q.     This conversation happened on your phone call

17  that you don't recall happening?

18          A.     No.

19          Q.     You don't recall who was on the call?

20          A.     I'm just pointing out that Mr. Dottheim said

21  the Staff felt co-opted, whatever that meant.

22                 MR. FISCHER:  Judge, I would ask for the

23  witness to be allowed to answer the question that was on the

24  table.

25                 MS. OTT:  I don't believe his question was
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1  responsive.  He was going on to finding out something later,

2  and I was directly asking about a phone call.

3                 JUDGE PRIDGIN:  You can re-ask your question,

4  Ms. Ott.

5  BY MS. OTT:

6          Q.     So you said you don't recall who's on the

7  phone call, you don't remember the phone call, but now you

8  remember Mr. Dottheim was on the phone call?

9          A.     No, I didn't say that.

10          Q.     Okay.  Well --

11          A.     I never got a good explanation in my mind of

12  why Staff declined our offer.  And what I was about to

13  explain to you was that I found that answer in the April 2009

14  hearing when Mr. Dottheim, along this same line of

15  questioning, indicated the Staff felt co-opted from doing

16  that with KCP&L.

17          Q.     But doesn't Mr. Henderson here request to set

18  up a meeting?

19          A.     He does.

20          Q.     Regarding the reforecast?

21          A.     Yes.  He wanted to know what we had in mind.

22          Q.     Thank you.  Now, in your response you say,

23  "Our expert consultants have indicated it's normal to have a

24  reforecast at 70 percent."

25                 Who are those expert consultants you're
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1  referring to in this e-mail?

2          A.     Mr. Dan Meyer.

3          Q.     Only Mr. Meyer?

4          A.     Mr. Meyer, his Staff, other members of the

5  Schiff Hardin team.

6          Q.     Now, did Mr. Price initiate the reforecast?

7          A.     No.

8          Q.     Was the reforecast completed before

9  Mr. Price's departure from KCP&L?

10          A.     No, I don't believe it was.

11          Q.     And who was Mr. Price?

12          A.     Mr. Price was vice-president of construction.

13          Q.     And do you know when he left?

14          A.     I believe he left in roughly the first quarter

15  of 2008.

16          Q.     Okay.  I'm going to go back to the

17  transparency of material.

18                 Now, you stated that they've withheld

19  information that they believe -- they being KCP&L and GMO --

20  that Staff doesn't need to conduct their construction and

21  prudence review.  Is it your understanding that KCP&L must or

22  is required to withhold these documents?

23          A.     I'm not an attorney.  I don't know.

24          Q.     Have you reviewed all of the documents in

25  which KCP&L's withheld from the Staff?
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1          A.     No.

2          Q.     So how do you know Staff doesn't need the

3  documents to conduct its audit?

4          A.     I am very familiar with the cost control

5  system, the documents contained within that system, and I

6  have reviewed most all of those documents.  I'm well aware of

7  what is there, what would be needed to do an audit in a

8  prudence review.  And in my 35 years's experience with KCP&L,

9  KCP&L not only provided explanations of cost overruns, KCP&L

10  provided every decision, every document, every justification

11  for every dollar spent on that project.  Staff got more than

12  they bargained for.

13          Q.     Who makes the decision to withhold the

14  information from Staff?

15          A.     KCP&L attorneys.

16          Q.     Which attorneys?

17          A.     It could be any one of KCP&L's attorneys on

18  staff.  It could be Roger Steiner, it could be Heather

19  Humphrey, Bill Riggins, any of our outside counsel.

20  Primarily, it's KCP&L attorneys.

21          Q.     Would any Schiff Hardin attorneys make the

22  decision to withhold information?

23          A.     Schiff Hardin attorneys may recommend

24  decisions.  Schiff Hardin does not make decisions for Kansas

25  City Power & Light.
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1          Q.     Do you know if they made any recommendations

2  to withhold information?

3          A.     Yes, I'm sure they did.

4          Q.     I'm going to show you a document.  I'm sorry,

5  I only have one copy of this one.  I'm going to hand you a

6  letter that was actually from Ms. Schatz to me, accompanied

7  with some invoices from Staff data requests 411 and 413.  I

8  want you to take a look at that.

9                 And in response to a Staff data request that

10  is attached behind, is the majority of that document

11  redacted?

12          A.     Appears so, yes.

13          Q.     And everything but basically the memo and the

14  intro is blacked out?

15          A.     Yes.

16          Q.     Do you believe that's being transparent?

17          A.     Well, as I -- this particular document, as I

18  indicated earlier, has nothing to do with Staff's audit.

19          Q.     Isn't this --

20          A.     Would not impact them whatsoever.

21          Q.     This particular document is related to

22  Schiff's scope of services?

23          A.     That's correct.

24          Q.     And if Staff's reviewing the prudency of a

25  $20 million expenditure towards the project, don't you think
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1  that being transparent on the scope of their service would be

2  necessary for Staff to review?

3          A.     There were other documents that Staff reviewed

4  that indicated their scope of service.  I don't know

5  particularly why that one was deemed attorney-client.

6          Q.     Now, do you recall that Staff was inquiring

7  into some gifts being given by vendors at the Iatan site?

8          A.     I am aware of, at a minimum, 25 data requests

9  related in some way, some form to gifts and gratuities.

10          Q.     Okay.  And did you indicate that those --

11  there weren't -- gifts weren't being offered?

12          A.     Could you rephrase your question?

13          Q.     Did you indicate that gifts were not being

14  offered from vendors at the Iatan site?

15          A.     No.

16          Q.     Were you ever offered gifts?

17          A.     No.  I believe the response to all of those

18  questions -- because we repeatedly got the questions and we

19  repeatedly answered in the same manner -- it's against

20  KCP&L's policy to accept gifts other than gifts and

21  gratuities of nominal value.  And we responded to all of

22  those data requests consistently and continuously.

23          Q.     How do you define "nominal value?"

24          A.     It's a nominal value.  There's no set dollar

25  limit on it in the policy.
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1          Q.     Okay.  So is it nominal value in relation to a

2  particular individual?  Because something nominal to me may

3  not be nominal to you.

4          A.     No, it's not a particular individual.

5          Q.     So if there's no set dollar value on what is

6  nominal, how does somebody know if they're receiving a gift

7  that is nominal or not?

8          A.     Well, if there's any question, one would go to

9  their supervisor and say, I've been offered this, is this

10  nominal value?  Would you consider this to be more than a

11  nominal value?  Do I need your approval for this particular

12  item?

13                 I can provide you examples.  I've worked for

14  the company for 35 years.  It's never been an issue to me

15  and -- of what is nominal value.  Have I attended baseball

16  games with tickets provided by vendors?  Yes.  Have I gone to

17  Salt Lake City to attend the Winter Olympics?  No.

18          Q.     So you've accepted baseball tickets or tickets

19  of some sort?

20          A.     Yes.

21          Q.     From vendors?

22          A.     It was not, I might add, directly from a

23  vendor.  It was an employee of the company who got the

24  tickets from a vendor, and the vendor didn't attend the ball

25  game.  But that's what I would consider of nominal value.
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1          Q.     Do you remember what type of seats you had at

2  that game?

3          A.     Regular baseball ticket seats.

4          Q.     Was it a Royals game?

5          A.     I have attended Royals games, yes.

6          Q.     Was that particular gift a Royals game?

7          A.     Yes.  My example was --

8          Q.     It might make a difference of nominal value or

9  not.

10          A.     And I might add, it's infrequent.  I've

11  probably attended events sponsored by someone other than the

12  company, in 35 years, three times.

13          Q.     So why do you accept the nominal gifts or what

14  you deem as nominal?

15          A.     Why?

16          Q.     Yes.

17          A.     There's no reason not to.

18          Q.     Now, you were an employee of KCP&L in its last

19  rate case, ER-2009-0089?

20          A.     Yes.

21          Q.     When did you leave KCP&L?

22          A.     The end of June 2009.

23          Q.     Now, in that rate case, were you aware that

24  KCP&L had refused to provide Staff information related to

25  Iatan 2?
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1          A.     That's not correct.

2          Q.     Did they object to DRs that requested

3  information from Iatan 2?

4          A.     In January of 2009, the Staff submitted the --

5  I should say the accounting staff submitted its first set of

6  data requests on the Iatan 1 and 2 projects.  We received

7  about 150 data requests about 30 days before Staff was to

8  file its testimony in that case.  As I indicated, there were

9  150 of them.  We had to respond to those fairly quickly.

10                 So at the time, KCP&L objected to providing

11  Unit 2 data because we wanted to focus on the Unit 1 data.

12  And we wanted Staff to focus on -- as it turns out, Staff

13  pointed out that, hey, you know, we need Unit 2 information

14  because it also impacts common facilities, and we said, yes,

15  you do, and we provided it.

16          Q.     Did you ever ask for an extension to provide

17  the information on Iatan 2?

18          A.     I don't recall.

19          Q.     Whose recommendation was it to not allow Staff

20  to have the information related to Iatan 2?

21          A.     We -- the initial objection was based on a

22  group discussion.  There were several individuals in the

23  meeting.

24          Q.     Were you one of those individuals?

25          A.     I was.
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1          Q.     And who else was in that meeting with you?

2          A.     I don't recall.  It was a large group.

3          Q.     Can you recall any of the members in that

4  meeting?

5          A.     No.

6          Q.     Do you know when that meeting took place?

7          A.     It was shortly after we received the data

8  request, sometime in January of 2009.

9          Q.     Was it your personal recommendation not to

10  give the Staff this information?

11          A.     I would have felt comfortable giving them the

12  information, yes.  But I was also concerned that the time it

13  would take for us to provide Unit 2 data and still meet the

14  deadline concerned me, so I was more focused on let's get

15  them the Unit 1 information, we can follow-up with Unit 2.

16          Q.     Do you know what grounds the objection to

17  provide that information was on?

18          A.     I don't.

19          Q.     If I handed you a copy of one of the DRs,

20  would it refresh your memory?

21          A.     I would imagine.

22          Q.     And isn't the objection relevance?  Is the

23  objection relevance?

24          A.     I don't follow your question.

25          Q.     The objection is:  "KCP&L objects to this data
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1  request to the extent it calls for information pertaining to

2  Iatan 2 and, therefore, seeks discovery of the information

3  which is irrelevant, immaterial, and inadmissible."  Do you

4  see that?

5          A.     I do.

6          Q.     So KCP&L didn't believe it was relevant at

7  that point for Staff to audit Iatan 2?

8          A.     It was not relevant in -- as I stated earlier,

9  when KCP&L first objected to this particular request, the

10  rate case we were involved in was the Unit 1 rate case.  So

11  Unit 2 data was not relevant to the Unit 1 rate case.  That

12  was the basis for the objection.

13                 Subsequently, we realized that was incorrect

14  because common facilities also were part of the Unit 1 rate

15  case, and we provided the data.  It did not impact the Unit 1

16  rate case whatsoever, nor has it impacted this case

17  whatsoever.

18          Q.     When did you realize that the information was

19  relevant?

20          A.     It was very shortly after we submitted it.  I

21  would say probably -- it may have even been sooner than we

22  filed -- than Staff filed their testimony.

23          Q.     Was that after Staff contacted KCP&L to obtain

24  the information?

25          A.     No, I don't believe so.  We -- we had
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1  initially thought that all the common facilities were

2  budgeted separately in the Unit 1 budget and the Unit 2

3  budget so that each unit would have separate common

4  facilities in those budgets.  It was right about this time we

5  discovered that it was incorrect that there was not a budget

6  for common associated with each unit.

7                 In fact, the contracts, the way they were let

8  and the way the work progressed, there was no distinction of

9  common at all.  So we had to at that point, say, well, we've

10  got to figure out how to allocate actual cost to common.  So

11  that was right around the February 2009 time frame, and we

12  worked -- and we notified Staff of that.  We gave them the

13  information, and we worked through that process with Staff

14  over the next three to four months.

15          Q.     So it was in February of 2009 when you

16  realized it was relevant for Staff to have information to

17  have Iatan 2; did I get that correct?

18          A.     Yes.

19                 MR. FISCHER:  Judge, I think I'm going to

20  object to this line of questioning at this point.  We're

21  talking about a previous rate case, and the Commission has

22  already ruled on this specific issue finding that the KCP&L

23  did not unreasonably conduct its discovery or the discovery

24  processes that KCP&L used were not unreasonable, and it seems

25  like we're plowing old ground that we've now plowed in a
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1  previous rate case and in the 259 case.

2                 JUDGE PRIDGIN:  Okay.  Ms. Ott?

3                 MS. OTT:  This information is going to the

4  transparency.  There is testimony throughout Mr. Giles's

5  direct and rebuttal testimony that they had been transparent.

6  This clearly shows at one point they were withholding

7  information.  I'm actually done with this line of

8  questioning.  We can move on.

9                 MR. FISCHER:  I would say the Commission has

10  already ruled on that specific issue and found the company

11  was not unreasonable, Judge.

12                 MS. OTT:  This isn't going to reasonableness.

13  It's going to transparency.

14                 JUDGE PRIDGIN:  I'll overrule.  Ms. Ott?

15  BY MS. OTT:

16          Q.     Did you ever review the Schiff Hardin invoices

17  in 2008 that were provided to Staff?

18          A.     I did not review the Schiff Hardin invoices on

19  a routine basis.  There was a period of time where Staff had

20  requested actual receipts for Schiff Hardin expenses for two

21  months.  I believe those two months were February, March of

22  2009.

23                 I reviewed each of those, and based upon my

24  review, I found nothing unreasonable or inappropriate, so I

25  passed them along to Staff.
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1          Q.     So wait, I just want to make sure I -- you

2  said you reviewed only February and March of 2009 invoices?

3          A.     No, actual receipts that ties to the invoices.

4  I did not review the invoices for services.  I reviewed

5  expense receipts for those two months.  That's the extent of

6  my review.

7          Q.     So do you believe providing Staff with

8  redacted invoices is being fully transparent?

9          A.     I have not seen the invoices you're referring

10  to, so I can't answer that question.

11          Q.     If I showed you an invoice that's redacted,

12  could you give an opinion on it?

13          A.     We'll see.

14          Q.     I'm handing you Schiff Hardin Invoice 1267523

15  dated June 30th, 2008, to Ms. Lora Cheatum.

16                 Now, is there any information, descriptive

17  information available on these invoices other than the date,

18  the name, the position and the hours worked?

19          A.     I can't tell just from glancing at this

20  what -- what some of these numbers are, but it appears that

21  you're correct.

22          Q.     So there's actually no -- no information

23  contained within it that describes what duties these Schiff

24  Hardin employees performed?

25          A.     Well, based on the first page, it appears that
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1  they have only redacted their legal work, but I can't tell

2  for sure.

3          Q.     Now, were you in the room yesterday when

4  Mr. Davis said Schiff provided more than legal work?

5          A.     Yes, I was.

6          Q.     Do they provide separate invoices for their

7  legal and non-legal work?

8          A.     I don't know.  I'm not familiar with Schiff

9  invoices.

10          Q.     Would you agree the entire document, majority

11  of it is blacked out?

12          A.     There is a substantial amount of redaction,

13  yes.

14          Q.     Now, if you go to actually the -- after the

15  first page, after the cover sheet, the second entry, it's on

16  April 1st, 2008, and there's project control analyst, Eric

17  Gould; do you see that?

18          A.     I do.

19          Q.     And Mr. Gould, he does not provide legal

20  services?

21          A.     That's correct.

22          Q.     And the information pertaining to what job he

23  did is redacted?

24          A.     That's correct.

25          Q.     Thank you.  Do you know who Carl Morano is?
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1          A.     I believe Mr. Morano was at one time an

2  auditor for Ernst & Young.  That's the extent of my knowledge

3  of Mr. Morano.

4          Q.     Are you aware of any work that Mr. Morano

5  would have done for the Iatan project?

6          A.     No.

7          Q.     Did you review the Alstom contract audit?

8          A.     I'm sorry, I didn't hear you.

9          Q.     I said did you review the Alstom contract

10  audit?

11          A.     I did.

12          Q.     Did Mr. Morano perform that audit?

13          A.     I don't know.

14          Q.     Do you know if KCP&L was required to approve

15  Schiff's annual labor rate increases?

16          A.     I don't know.

17          Q.     Did you ever read the Schiff KCP&L contract?

18          A.     I believe I did at some point.

19          Q.     So you don't remember from that contract

20  whether or not KCP&L was required to approve any labor

21  increases?

22          A.     No.

23          Q.     Do you know if Schiff ever requested an

24  increase for labor?

25          A.     I don't know any details regarding the Schiff
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1  Hardin billing or invoices other than what I testified to

2  earlier, my review of two months of expense receipts in 2009.

3          Q.     Do you recall a meeting with Staff regarding

4  mileage of Burns & Mc employees?

5          A.     I have met with Staff several times.  I know

6  there were some questions Staff had regarding mileage.

7          Q.     So you remember discussing that with Staff?

8          A.     I do.

9          Q.     Do you remember stating that if it was up to

10  you, you would give Staff the information KCP&L was

11  withholding?

12          A.     I don't know what you're referring to.

13          Q.     Related to the mileage of Burns &

14  Mc employees.

15          A.     Again, I don't know what you're referring to.

16  You'll need to be more specific.

17          Q.     Do you ever remember making a statement to

18  Staff that you would provide Staff the information KCP&L was

19  withholding, any of the information?

20          A.     Withholding regarding what?  I can't follow

21  you.  You'll have to give me a little more.

22          Q.     Withholding documents, not providing Staff

23  with documents, do you ever recall making that statement to

24  Staff?

25          A.     Without a little more specificity, I cannot
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1  answer your question.

2          Q.     So you never remember telling staff you would

3  provide information, if it was up to you, that KCP&L was

4  withholding or redacting?

5          A.     Absent a better definition of what we were

6  talking about, no, I cannot answer that.  I don't know.

7          Q.     Did you review the data KCP&L provided to

8  Mr. Dave Elliott?

9          A.     No.

10          Q.     Do you know if KCP&L ever objected to

11  providing information to Mr. Elliott?

12          A.     Not that I'm aware of.

13          Q.     Did they ever provide Mr. Elliott with

14  redacted information?

15          A.     I don't believe any information Mr. Elliott

16  ever requested was attorney-client privilege.  I can't say

17  for sure, but I'm not aware of any attorney-client

18  information Mr. Elliott requested.

19          Q.     So any invoice Mr. Elliott would have reviewed

20  wouldn't have been attorney-client privilege, there would

21  have been no information redacted based on that ground?

22          A.     Could you restate that?

23          Q.     So would Mr. -- was Mr. Elliott provided

24  invoices?

25          A.     I'm sure he was.
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1          Q.     Okay.  And any of that information in those

2  invoices, they wouldn't have been redacted; is that what

3  you're stating?

4          A.     That's correct.

5          Q.     Why would that information not be redacted?

6          A.     As I indicated earlier, the only information

7  that has ever been redacted is what was termed

8  attorney-client privilege.  I'm not aware of any information

9  Mr. Elliott requested to review that would have been deemed

10  attorney-client privilege.

11          Q.     Do you remember having a meeting with the

12  Staff to discuss the May 2008 crane accident?

13          A.     I do.

14          Q.     Do you remember who was present at that

15  meeting?

16          A.     No, I don't.

17          Q.     Were there attorneys present at that meeting?

18          A.     Yes.

19          Q.     Who would have been the attorney for KCP&L?

20          A.     I don't recall.  It could have been any one of

21  a number of individuals.

22          Q.     Would there have been any Schiff Hardin

23  attorneys at that meeting?

24          A.     Possibly.

25          Q.     You don't recall, though?
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1          A.     No.

2          Q.     Do you recall indicating to Staff that KCP&L

3  would not be seeking recovery of the rates of the crane

4  accident?

5          A.     There was a -- yes, I do recall.  There was a

6  question of -- at that point in time, I believe there was a

7  couple -- I can't remember the amount, but there was an

8  amount being accrued or held in case KCP&L had some

9  responsibility or incurred some costs for the crane accident.

10  And my point to Staff was, unless KCP&L actually has to pay

11  something, we would not continue to have that accrual, and it

12  would not be charged to customers.

13          Q.     And is that what you stated to Staff during

14  that meeting?

15          A.     Yeah.  My -- yes, my -- my thought process was

16  and what I was trying to convey to Staff was that if we don't

17  incur any costs, which I didn't think we would because it was

18  definitely not KCP&L's fault, obviously, customers wouldn't

19  be billed for that.

20          Q.     And were you in the room yesterday when

21  Mr. Davis read some of his testimony from the acquisition

22  case that stated that KCP&L was not liable for the crane?

23          A.     Yes, I was here.

24          Q.     And do you agree with that statement that he

25  made -- that he read?
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1          A.     That's my understanding, yes.

2          Q.     You stated -- are you a consultant for KCP&L

3  or a contractor?

4          A.     I'm a consultant.

5          Q.     How much are you being paid per hour?

6          A.     $200 an hour.

7          Q.     Do you have any other payment in addition to

8  that, such as a retainer?

9          A.     $2,500 a month.

10          Q.     Plus -- so that's in addition to your $200 an

11  hour?

12          A.     Yes.

13          Q.     Are you required to work a certain amount a

14  month to reach that $2,500 a month retainer?

15          A.     No.

16          Q.     Are you receiving a pension from KCP&L?

17          A.     No.

18          Q.     Will you be receiving a pension one day?

19          A.     I have received my pension.

20          Q.     And how much was that?

21                 MR. FISCHER:  Judge, I think I'm going to

22  object to this line of questioning.  I think it may be

23  relevant to some Staff adjustment, but it seems like it ought

24  to be in-camera, if nothing else, and this seems to be

25  irrelevant, really, to the real issues in this case.
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1                 JUDGE PRIDGIN:  Ms. Ott?

2                 MS. OTT:  I believe there is testimony that is

3  taking Mr. Giles's payment out of the rate case and

4  there's -- and I'm more than happy to go in-camera to have

5  this discussion if we're getting into highly confidential

6  information.

7                 JUDGE PRIDGIN:  All right.  If it pertains to

8  something that's being litigated in rates, I mean, I'll

9  overrule, we'll go in-camera.  Hold on just a moment.

10                 MR. FISCHER:  Judge, I would also object to

11  references to his pension.  There is nothing in the rate case

12  about taking Mr. Giles's pension out of the case.  While the

13  Staff seems to think that they should exclude his current

14  salary, there's nothing about his past performance or any

15  kind of pension payments or any other arrangements in the

16  past that's relevant to this case.

17                 JUDGE PRIDGIN:  All right.  Ms. Ott, any

18  response?

19                 MS. OTT:  I think this all goes to his

20  compensation and being compensated, possibly, in a way that

21  is viewed as double compensation.

22                 JUDGE PRIDGIN:  All right.  I'll overrule.

23  I'll give you some leeway.

24                 (REPORTER'S NOTE:  At this point, an in-camera

25  session was held, which is contained in Volume 20, pages 1047
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1                 JUDGE PRIDGIN:  We are back in public session.

2  CHRIS GILES testified as follows:

3  BY MS. OTT:

4          Q.     Do you have a contract with KCP&L for your

5  services?

6          A.     My contract is actually with an employment

7  group called Next Source.

8          Q.     And do they have a contract with KCP&L?

9          A.     They do.

10          Q.     On average, how many hours a week do you work

11  for KCP&L?

12          A.     I have worked about an average of 40 hours a

13  week since I retired.

14          Q.     And is that because there's a pending rate

15  case, or is that going to be typical going forward after the

16  completion of this rate case?

17          A.     It's primarily been because of this rate case.

18  I have, obviously, a great deal of knowledge of the

19  regulatory plan, the history of the Iatan project, all the

20  way up to when I retired.  And I've continued to work on the

21  Iatan project since I retired.  So my role has primarily been

22  rate case related, both Kansas and Missouri.

23          Q.     Has KCP&L told you what your role is as it

24  relates to interactions with the Staff?

25          A.     I have never had a specific instruction one
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1  way or another.

2          Q.     Has anyone ever suggested what your role

3  should be with its relationship with Staff?

4          A.     No.

5          Q.     How about in meetings, has anybody told you

6  what your role is in relation to meeting with Staff

7  personnel?

8          A.     No.  My role -- I have never been expressly

9  told what my role -- or if you're getting to the question of

10  what my authority is, I have had the authority to deal with

11  Staff in the same manner I always dealt with Staff.

12          Q.     So are you allowed to make key decisions for

13  KCP&L?

14          A.     You'll have to define better what you mean by

15  "key" decisions.

16          Q.     Do you have the authority to make decisions on

17  behalf of KCP&L?

18          A.     You'll have to be more specific.

19          Q.     Do you have authority to make -- to enter into

20  a settlement agreement?

21          A.     I didn't hear you.

22          Q.     Do you have authority to enter into a

23  settlement agreement?

24          A.     Not without KCP&L's approval, no.

25          Q.     Do you have authority to tell other KCP&L
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1  witnesses what questions they can or cannot answer to Staff?

2          A.     Are you saying -- you'll have to put that into

3  context.  I can't answer.

4          Q.     So in a meeting, if a Staff member asked

5  another KCP&L employee a question, do you have authority to

6  tell that other KCP&L employee not to answer Staff's

7  question?

8          A.     Yes.

9          Q.     And who gave you that authority?

10          A.     As I indicated earlier, I have the same level

11  of authority with my relationships with Staff as I had always

12  had at KCP&L.

13          Q.     Who informed you that when you retired, your

14  role was going to be exactly the same when you were -- as a

15  contractor?

16          A.     I didn't say it would be exactly the same.  I

17  said my relationship in dealing with the Commission Staff was

18  the same.

19          Q.     But who informed you that your relationship in

20  your role with Staff was going to be the same?

21          A.     It was not a specific inform.  It was implied,

22  for lack of a better term.  That's why I would be in the

23  meetings.  I was there representing regulatory in these

24  meetings you're referring to, so that if Staff -- for

25  instance, if Staff were -- we were in a meeting to discuss a
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1  particular topic, we gathered individuals to address that

2  topic, and I saw that Staff was going beyond the topic, I

3  definitely had authority to say that's beyond the scope of

4  this meeting.  That's why I was in the meeting.

5          Q.     Was Mr. Blanc in those meetings?

6          A.     No.

7          Q.     Were any KCP&L attorneys in the meeting?

8          A.     I'm sure there were.

9          Q.     So would you state, then, you have management

10  authority at KCP&L?

11          A.     No.

12          Q.     Do you know if Black & Veatch made a proposal

13  for an EPC contract for Iatan 2?

14          A.     They did not.

15          Q.     I want to show you a document.  It's a

16  presentation made to Mr. Chether, Mr. Downey on

17  November 23rd, 2005.  It's an Iatan 2 project procurement

18  options.  And on slide 25, there's a negotiated EPC option,

19  and if you could read the very first bullet under EPC based

20  on Black & Veatch reference plant.

21          A.     Are you referring to just the bullet?

22          Q.     There.  Does it appear that they were making

23  an EPC on Iatan 2?

24          A.     No.

25          Q.     Recommendation?
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1          A.     No, absolutely not.  The -- the meeting you're

2  referring to is -- to be clear -- I was in this meeting, and

3  we were -- we had brought Black & Veatch and Burns &

4  McDonnell in to see what the procurement options were, and we

5  were actually looking at both Black & Veatch and Burns &

6  McDonnell as owner's engineer for the -- for the Iatan 1 and

7  2 projects and when Black & Veatch -- they both presented

8  various options for how we could proceed with contracts.

9                 We had not been able to get a EPC contract or

10  interest in the project and, in fact, Black & Veatch in this

11  particular meeting told us they would not be able to do an

12  EPC contract at that time.  They would have to wait one year

13  before they could make such a proposal, and even then, we

14  would not have any cost estimate for an EPC contract.

15          Q.     So that slide doesn't say that, "As an example

16  an EPC based on Black & Veatch reference plant and that Black

17  & Veatch has developed an 850-megawatt net supercritical

18  reference plant with a defined cost of 1,100 to 1,300

19  kilowatts, $2,005"?

20          A.     That's what it says.  A reference plant --

21          Q.     So that wasn't --

22          A.     -- is not an EPC proposal.

23          Q.     Then why would EPC be in the heading?

24          A.     As I indicated, Black & Veatch was willing to

25  do an EPC contract, but they had -- they had several
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1  restrictions.

2          Q.     But they did offer you an EPC proposal?

3          A.     No, they did not.

4          Q.     All right.  I'll move on.

5          A.     In order to --

6          Q.     Thank you.  I'll take that back.

7                 Mr. Giles, were you in attendance at a

8  presentation to KCP&L for an Iatan 2 expansion project on

9  November 8th, 2005, by Black & Veatch?

10          A.     No.

11          Q.     Okay.  Well, I'm going to show you a copy of

12  their presentation.  And in particular, if you go to the

13  tabbed page, can I have you read that highlighted section --

14  well, read the title and the highlighted section into the

15  record, the two bullet points.

16          A.     Okay.  You want me to read --

17          Q.     The title and the two bullet points.

18          A.     "Please refer to our approach section of the

19  presentation.  Black & Veatch believes in order to have the

20  best chance to reach the June 2010 milestone, KCP&L must

21  release the engineer to complete any remaining conceptual

22  design and to start" --

23                 MR. FISCHER:  Judge, can I ask that we go

24  in-camera?  I think it's probably HC and Mr. Giles is not

25  familiar with this document, apparently.  He wasn't at the
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1  meeting, but I -- therefore, he can't alert me if it's HC.

2                 JUDGE PRIDGIN:  I understand.  All right.

3  Just a moment.  We'll go HC.

4                 MR. MILLS:  Judge, before we go in-camera, can

5  we just have the attorneys review it to see if it is HC?

6                 MR. HATFIELD:  It's marked HC.

7                 MR. MILLS:  It appears to be -- I think we've

8  gone in-camera a lot more than we need to, and I'm afraid

9  we're about to do it again.

10                 JUDGE PRIDGIN:  Okay.

11                 MR. MILLS:  But if the attorneys have reviewed

12  it and they are asserting on the record that it is highly

13  confidential, then I guess I have no choice but to go along.

14                 MR. FISCHER:  Judge, that document was just

15  handed to me for about two seconds here.  Let me take a look

16  at it.  Every page is marked highly confidential.  I would

17  ask we go in-camera.

18                 JUDGE PRIDGIN:  All right.  Hearing no

19  objection, just a moment, please.

20          (REPORTER'S NOTE:  At this point, an in-camera

21  session was held, which is contained in Volume 20, pages 1055

22  to 1058 of the transcript.)

23

24

25
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1                 JUDGE PRIDGIN:  We are back in public forum.

2                 MR. MILLS:  And, Judge, before we proceed, can

3  I get you to ask KCP&L to explain why that entire discussion

4  of preliminary negotiations that never led to anything with a

5  firm that wasn't involved in the project needs to be shielded

6  from the public view?

7                 JUDGE PRIDGIN:  Mr. Fischer?

8                 MR. FISCHER:  Judge, those are clearly

9  sensitive contract negotiations that were occurring with an

10  outside firm that had it marked as confidential information,

11  and they should not be spread on the public record merely

12  because time has passed.

13                 MR. MILLS:  Judge, the presumption ought to be

14  that everything is public unless there's a necessity to have

15  it kept from the public view.  I don't see that anybody will

16  be harmed by keeping that -- would be harmed by releasing

17  that information, and nothing in Mr. Fischer's explanation

18  has given me any reassurance on that.

19                 JUDGE PRIDGIN:  All right.  Well, I'm not

20  prepared to rule from the bench on that.  If that's something

21  you want -- you know, if you want to challenge the

22  designation of HC, you're welcome to file a motion.  I'll

23  give the company a chance to file a response.

24                 MR. MILLS:  Thank you.

25                 JUDGE PRIDGIN:  Ms. Ott, you can continue.
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1  CHRIS GILES testified as follows:

2  BY MS. OTT:

3          Q.     Can you tell me the reason why meeting June

4  2010 completion date was important for completing the Iatan 2

5  project?

6          A.     Yes.  I, in fact, list four reasons in my

7  testimony.  I'd be glad to go through those again.  Number 1,

8  costs were heated or the market was heated as other witnesses

9  have testified.  We knew, based on what we were already

10  seeing, that the sooner this unit can be completed, procured,

11  contracted, the cheaper it was going to be.  But every delay

12  was going to simply result in more costs.  So that was one

13  reason.

14                 Another reason is we had committed in our

15  regulatory plan to attempt to meet a June 2010 date, and we

16  wanted to meet that commitment, if possible.  We needed

17  capacity, both KCP&L and our partners needed the capacity in

18  June of 2010.

19                 And there was one more reason I listed in my

20  testimony I'm trying to recall.  Oh, very important reason.

21  The off-systems sales market at that time was, for lack of a

22  better term, booming.  The price for off-system sales was

23  substantial, and the off-system sales market would be even

24  further enhanced once Iatan 2 came online.  So we saw that

25  the sooner we brought this plant online, the more power we
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1  could sell into the market, and that sale of that power into

2  the market would reduce revenue requirement in every rate

3  case going forward.

4                 So for all of those reasons, it was a date we

5  wanted to meet, if at all possible, given -- given

6  consideration for cost and getting it done efficiently.

7          Q.     What period does KCP&L consider to be its

8  summer peak load?

9          A.     Summer peak can occur any time between June

10  and September, and most all the time -- and I can't recall --

11  maybe early in my career, outside the bounds of July and

12  August, but typically, it's in July or August.

13          Q.     Does KCP&L have a summer rate?

14          A.     Yes.

15          Q.     And what is that period in which they're

16  allowed to charge for the summer rate?

17          A.     I don't recall.

18          Q.     Do you know what the date of KCP&L's system

19  peak was for this past year?

20          A.     I do not.

21          Q.     Was Iatan 2 complete to meet the majority of

22  the summer peak load?

23          A.     No.  Iatan 2 was completed as a base load

24  unit, so yes, it has an -- it would be available on peak

25  days.  It's also very valuable throughout the year.  As I



EVIDENTIARY HEARING VOL. 19   01-21-2011

1062
TIGER COURT REPORTING, LLC

573.886.8942  www.tigercr.com

1  indicated, it would provide low cost power, low cost

2  incremental power throughout the year, which would lower

3  rates for customers and give the company the opportunity to

4  sell excess power during the evening time, during non- --

5  when our retail customers were not needing the power, we

6  could sell it into the market at a substantial profit, and

7  that profit is credited back against the revenue requirement

8  in our rates -- in our rate cases.

9                 So it's not -- it was not built just as a

10  peaking unit.  It was built as a base load unit to serve

11  energy requirements throughout the year.

12          Q.     That wasn't my question.  My question was:

13  Was Iatan 2 complete to meet the -- the entirety of the

14  summer adjusted rates, the peak season?

15          A.     I, obviously, didn't understand it the first

16  time, and I'm not understanding it this time.

17          Q.     Was it important for KCP&L to have the project

18  completed in June to meet the summer peak?

19          A.     It was -- when we first --

20          Q.     It's yes or no.

21          A.     Well, yes, in 2005.

22          Q.     Okay.  Thank you.

23          A.     It was important.  That's one of the reasons I

24  listed in my testimony.

25          Q.     Did it ever become not important for KCP&L to
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1  meet --

2          A.     Yes.

3          Q.     -- the summer peak?

4          A.     Yes.  It became less important as the project

5  progressed.  We had a severe economic recession in 2007, '8,

6  and '9, even that continues to this day that has reduced our

7  need for peak capacity during the summertime.  So as the

8  plant progressed in its development and construction, what

9  was perceived as a -- as a need in 2005 had changed and was

10  not needed necessarily for the summer peak of 2010 because of

11  the economic recession.

12          Q.     In December of 2005, do you know how far

13  behind the schedule of Iatan 2 was?

14          A.     It was not behind schedule at all.  We hadn't

15  started.

16          Q.     Why did KCP&L pay Alstom an incentive to meet

17  the June 2010 date?

18          A.     I don't believe we did.

19          Q.     Mr. Giles, are you familiar with the R and 0

20  360, which is the JLG incident construction resurfacing?

21          A.     I am familiar with the JLG resurfacing, yes.

22          Q.     Did you testify in Kansas that KCP&L would not

23  be charging the cost of this R and O to Kansas ratepayers?

24          A.     I may have in the 2000 -- or the Iatan 1 rate

25  case.  I don't recall.
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1          Q.     So you don't recall, or you stated that you

2  would not be charging that R and O to Kansas ratepayers?

3          A.     I don't recall.

4          Q.     I'm going to hand you a portion of your

5  testimony in the Kansas rate case Docket 09-KCPE-246-RPS.

6  It's date-stamped June 5, 2009, and this is the rebuttal

7  testimony of Chris B. Giles, and then particularly maybe this

8  will refresh your memory if you did or did not make that

9  statement.

10          A.     Do you want me to read this?

11          Q.     Sure.

12          A.     The underlying section says, "The three

13  remaining items are those that KCP&L chose not to challenge

14  in its rebuttal testimony, although KCP&L maintained then, as

15  now, that its management's actions were reasonable and do not

16  support a finding of imprudence."

17          Q.     So were you making a --

18          A.     I think the language speaks for itself is my

19  testimony.

20          Q.     So you did not -- you were not going to charge

21  the Kansas ratepayers for R and 0 360?

22          A.     As I indicated, I just read my testimony, and

23  that's what it says is that KCP&L was not going to challenge

24  that particular -- and I must say what I read is -- I'm not

25  sure what it's referring to, but what it says is, on that
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1  particular topic, whatever that might have been, we weren't

2  challenging it, but we were not admitting imprudence.

3          Q.     Are you challenging -- are you charging it to

4  Missouri ratepayers in this case?

5          A.     Well, we're not charging Missouri ratepayers

6  for anything in this case, but the question, if you're asking

7  me is it included in our cost of the plant for this case,

8  yes.

9          Q.     Thank you.  Let's go to page 14 of your direct

10  testimony.  On line 15, you discuss that -- are you there?

11  Mr. Giles, are you -- do you see that?

12          A.     Yes.

13          Q.     You state that Schiff has a unique combination

14  of skills.  Do you see that?  Maybe I'm on the wrong --

15          A.     I don't -- I think there's a reference issue.

16          Q.     Oh, sorry.  I'm on page 4, line 15.  I said

17  that backwards.

18          A.     Yes.

19          Q.     Who at Schiff Hardin has these unique skills?

20          A.     Their entire team.  The team that I am

21  familiar with would be Ken Roberts, Carrie Okizaki, Eric

22  Gould, Amanda Schermer, Jay Wilson Associates, Dan Meyer.

23          Q.     So is there unique skills on an individual

24  basis or collectively?

25          A.     I would say both.
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1          Q.     Do you know if there are any other law firms

2  that specialize in construction law?

3          A.     I know of one, but I'm not -- I'm not familiar

4  with really how much of a specialty construction law is.  I

5  know I'm trying to think of their name.  Duane Morris was

6  affiliated or hired Pegasus, so I know they have some

7  expertise specialty in construction, but that's the limit of

8  my knowledge.

9          Q.     Did you ever do analysis to determine whether

10  there are other law firms that have construction law groups

11  or --

12          A.     I didn't, no.

13          Q.     Okay.  Let's go to page 4 of your rebuttal.

14          A.     Okay.

15          Q.     Here you state the cost overruns for Iatan 1,

16  starting -- it's around line 21 going over to the next page.

17          A.     I assume -- yes, go ahead.

18          Q.     Do you see that?

19          A.     Yes.

20          Q.     Do you know what that number is on a

21  percentage basis for Iatan 1?

22          A.     Are you asking what was the increase from the

23  control budget to the reforecasted budget as a percent?

24          Q.     I'm asking what percentage of the cost

25  overruns is on a percentage basis?
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1          A.     Well, as I stated, KCP&L used the difference

2  between the control budget and the final actual or this case

3  what's referred to in my testimony as a -- is the May of '08

4  forecast, 376 million compared to 484 million.  That

5  difference is about 28 percent, I believe.

6          Q.     Do you know what the labor market was in 2009

7  and 2010?

8          A.     The labor -- the extent of my knowledge, the

9  labor market was more labor was available in '9 and '10 than

10  was in '6 and '7.

11          Q.     Do you know anything about 2008?

12          A.     Well, as the economy recessed, my presumption

13  and my observation with the project is that labor

14  availability was not an issue.

15          Q.     Okay.  So at any point did the rates go down

16  to reflect this -- or labor rates decrease reflect the

17  availability of more employees available?

18          A.     I don't know.

19          Q.     Do you know if KCP&L had any reduction in

20  labor rates to reflect the recession?

21          A.     The Iatan 1 and 2 projects were union projects

22  and paid union wages, so it's unlikely that, to the best of

23  my knowledge, that a union would reduce their union labor

24  rates depending on the economy.

25          Q.     So if they were using union rates, then their
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1  rates would have only increased every year throughout the

2  project?

3          A.     I don't know that.  It would be whatever the

4  union rate was at the time the union performed the work.  I

5  don't follow the labor union's rates.

6          Q.     Let's go to page 18 of your direct.

7          A.     Okay.

8          Q.     There is a Q and A that says at line 16:

9  "Were any of the increases of the Iatan 2 project costs the

10  result of management imprudence by KCP&L?"  And you say, "Not

11  to my knowledge, no."

12          A.     Are we at direct?

13          Q.     Yes.

14          A.     And page again?

15          Q.     18.

16          A.     Line, please.

17          Q.     Line 16.

18          A.     Okay.  I see it.  Thank you.

19          Q.     So is it your testimony that you disagree with

20  all of the recommendations on Mr. Walt Drabinski?

21          A.     Absolutely.

22          Q.     How about, do you disagree with all of the

23  recommended prudence adjustments from KCP&L's witness, Dr.

24  Chris Nielsen?

25          A.     It's KCP&L's position that they do disagree
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1  with Mr. Nielsen and Mr. Davis has testimony on -- to that

2  effect.  I do not testify on --

3          Q.     So you don't have an opinion on that?

4          A.     No.

5          Q.     And so, then, you also disagree with all of

6  the adjustments made by Staff?

7          A.     Yes.

8          Q.     Let's go to page 22 of your direct.

9          A.     Okay.

10          Q.     Here, there are risks that KCP&L identified on

11  the Iatan project, correct?

12          A.     That's correct.

13          Q.     And in the section for Alstom on this -- we

14  need to go in-camera.

15                 JUDGE PRIDGIN:  Thank you.  One moment,

16  please.

17                 (REPORTER'S NOTE:  At this point, an in-camera

18  session was held, which is contained in Volume 20, pages 1070

19  to 1073 of the transcript.)
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1                 JUDGE PRIDGIN:  Let me interrupt just briefly,

2  make sure Commissioners in St. Louis are able to participate.

3  Commissioner Gunn, Commissioner Kenney?

4                 COMMNISSIONER GUNN:  (Inaudible.)

5                 JUDGE PRIDGIN:  Commissioner Gunn, I'm sorry,

6  we didn't hear you.  Commission Kenney?

7                 COMMISSIONER GUNN:  We're here.  Can you hear

8  us?

9                 JUDGE PRIDGIN:  Very good.  Thank you.

10                 COMMISSION GUNN:  Thank you.

11                 JUDGE PRIDGIN:  Ms. Ott, before we resume, can

12  I inquire roughly how much more cross you think you'll have

13  on Mr. Giles?  I'm trying to determine when to break.

14                 MS. OTT:  We probably should take a break.

15                 JUDGE PRIDGIN:  I'm showing 10:30.  Let's

16  resume at 10:45.  Thank you.  We are off the record.

17                 (A break was held.)

18                 JUDGE PRIDGIN:  All right.  We are back on the

19  record.  Before Ms. Ott resumes cross-examination of

20  Mr. Giles, I just wanted to inform the parties, because we

21  have a point-to-point connection with St. Louis now, even

22  though we are, say, in intermission or recess and I've muted

23  the Webcast, the people at point-to-point in St. Louis can

24  still hear you.  So if there's something you don't want the

25  folks in St. Louis to hear, you'll -- it would be safer if
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1  you left the room.

2                 And in all honesty, it's probably simply safer

3  that you leave the room anyway just in case I make an error

4  with the technology, or like this morning we have some sort

5  of problem with the connection.  It's probably just simply a

6  safer practice to just simply watch what you say in this room

7  and just assume it's being broadcast to the public.

8                 Anything further before we resume

9  cross-examination?  All right.  Mr. Giles, you are still

10  under oath, sir, and Ms. Ott, when you're ready.

11  CHRIS GILES testified as follows:

12  BY MS. OTT:

13          Q.     I'm not sure if I told you to go to page 6 of

14  your rebuttal or not, so if we could turn to page 6, line 20.

15          A.     Okay.

16          Q.     And you state that the decision to fast track

17  was made on the basis of our quality expert advice from our

18  external advisors.  Who are these advisors you're speaking

19  of?

20          A.     I would say Burns & McDonnell and Schiff

21  Hardin.

22          Q.     And you state that the decision to fast track

23  was done to meet KCP&L's early schedule milestones, correct?

24  You see how the sentence extends?

25          A.     Yes.
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1          Q.     Why was it so important to meet these

2  milestones?

3          A.     The early milestones, as Mr. Bell testified

4  yesterday, those are on the critical path for the project.

5  So it was necessary to have foundations in place in order to

6  begin structural steel erection on the boiler.

7          Q.     Was KCP&L willing to incur additional costs

8  just to make the June 2010 goal for the completion of

9  Iatan 2?

10          A.     No.  In fact, KCP&L had an opportunity to meet

11  the June 1, 2010, date as late as mid-summer '09.  And when

12  we did the reforecast during that period, we evaluated what

13  it would cost to meet a June 1, 2010, date and made the

14  decision to extend the project so that we would not incur

15  additional costs.  And it was a deliberate decision.

16          Q.     Would you have had to fast track the project

17  to meet the June 2010, an additional fast track decision?

18          A.     No.

19          Q.     Did KCP&L not pursue the wind investment in

20  the regulatory plan because the market conditions at the time

21  would not make it a prudent decision?

22                 MR. FISCHER:  Assumes facts not in evidence

23  that the wind -- the second wind was part of the regulatory

24  plan.

25                 MS. OTT:  I'll lay the foundation.
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1                 JUDGE PRIDGIN:  Thank you.

2  BY MS. OTT:

3          Q.     Were you part of the regulatory plan

4  negotiations?

5          A.     Yes.

6          Q.     Was there a section in the regulatory plan

7  related to a wind investment?

8          A.     Yes.  The regulatory plan contemplated a 100

9  megawatt wind project to come online in 2008.  It was not a

10  requirement of the regulatory plan.  It was an option, and

11  the agreement was to evaluate whether it was appropriate to

12  build another hundred megawatts in that time frame.  KCP&L

13  did that evaluation, determined that due to market conditions

14  it was not prudent to pursue that investment.

15          Q.     Thank you.  Over the past few days, there have

16  been a lot of discussion about what a "definitive estimate"

17  means.

18          A.     Yes.

19          Q.     What is your definition of definitive

20  estimate?

21          A.     I am glad you asked that because I have been

22  waiting patiently to answer it.

23          Q.     Did you memorize it last night?

24          A.     I have to answer that by going back to 2005

25  when KCP&L, and myself included, were negotiating the
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1  regulatory plan and the document that, obviously, was created

2  as a result of those negotiations.  At that time, that

3  particular topic -- and I know this was a question of at

4  least Commissioner Kenney -- there was -- that was the least

5  discussed topic of any item contained in that regulatory

6  plan, and to explain why that was the case --

7          Q.     But I want to know what your definition is.  I

8  don't -- are you trying to give me your definition in 2005 or

9  what you think the definition is today?

10          A.     Well, if you would allow me to finish.

11          Q.     Well, I'm asking for the definition, not

12  the --

13          A.     I don't have a definition today and I didn't

14  have one then.

15          Q.     Okay.  Thank you.

16          A.     But I'm explaining to you why.

17          Q.     I didn't ask why you don't have a definition.

18  I just want to know what your definition was.

19          A.     Well, I will correct my testimony.

20          Q.     I --

21          A.     The definition to me --

22                 MS. OTT:  Judge, this is not responsive.

23                 JUDGE PRIDGIN:  Yeah, I'll sustain.  I mean,

24  just try -- I know she's giving you quite a bit of leeway in

25  asking you to explain, but I think the question was, you
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1  know, do you have a definition and then --

2                 THE WITNESS:  Well, there are -- well --

3  BY MS. OTT:

4          Q.     You stated you didn't have an answer.

5          A.     In 2005 --

6                 MS. OTT:  Judge --

7                 JUDGE PRIDGIN:  Okay.  Go back and -- can you

8  rephrase your question, Ms. Ott?

9  BY MS. OTT:

10          Q.     I said, what was your definition of definitive

11  estimate in 2005?  I believe you said you didn't have one and

12  you don't have one today.

13          A.     Well, I was attempting to correct the "have

14  one today."  I don't have one today, but the industry that

15  Mr.  -- has one.  I wasn't aware in 2005 of an industry

16  definition, and I had no definition, and there was not a

17  definition contained in the regulatory plan.

18          Q.     You stated you had been around in rate cases

19  over several years with KCP&L, correct?

20          A.     Yes.

21          Q.     Would you have been involved in a rate case

22  back in 1980 in ER-81-42?

23          A.     I believe -- well, I was definitely here and

24  I'm familiar with that docket number, yes.

25          Q.     Do you know who Mr. David McCoy is?
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1          A.     Mr. McCoy was a long-time employee of KCP&L.

2          Q.     I have a copy of Mr. McCoy's direct testimony

3  from that case.  Now, on page 3 of Mr. McCoy's direct

4  testimony, he defines what a definitive estimate is.  Can you

5  read how Mr. McCoy, back in 1980, defined a definitive

6  estimate?

7          A.     Page 3 of his testimony is actually the

8  Case No. ER-81-42, definitive estimate, and I don't know that

9  he's not quoting something here.

10          Q.     Well, if you don't feel comfortable reading it

11  --

12          A.     I don't feel comfortable reading it because

13  there's a lot of testimony that precedes this where he

14  qualifies what this means.

15                 MS. OTT:  Judge, can I (sic) take

16  administrative notice of Mr. McCoy's testimony?

17                 JUDGE PRIDGIN:  That was filed in the docket

18  that --

19                 MS. OTT:  In the '81 case.  It's a Commission

20  case.

21                 MR. MILLS:  Judge, I'm going to object again

22  because there's, obviously, a lot of testimony there.  I have

23  not had an opportunity to see it.  I think part of the

24  procedure under 536 is that parties have an opportunity to

25  look at something that the Commission is considering taking
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1  official notice of, and there may be, just looking at the

2  document, it appears to be 50, 60 pages long, and there may

3  be a great deal of stuff that's irrelevant to this case, and

4  I object to it both on the basis that I haven't seen it and

5  on the fact that there may be a great deal of irrelevant

6  information.

7                 If Ms. Ott wants to narrowly focus the portion

8  with respect to the definitive estimate, I may not have an

9  objection.  But without reviewing the document, I don't know.

10                 MS. OTT:  Well, on page 1, it is a

11  construction budget manual, and it's citing the construction

12  budget manual.  We can take official notice of the entire

13  budget manual if that would make everyone happy.

14                 MR. FISCHER:  I would join Public Counsel in

15  that objection.  It's not an order of the Commission, and I

16  think certainly that person's not available for

17  cross-examination.

18                 JUDGE PRIDGIN:  Well, I'm going to overrule.

19  I mean, I think Commission can take notice of what has been

20  filed in its cases.  I mean, whether it's -- whether it's

21  relevant or whether it is persuasive in any way is another

22  question, but it's notice of what has been filed as testimony

23  in a prior case in the Commission's records.

24                 MR. MILLS:  So, Judge, you're not taking this

25  into this case as evidence; you're simply taking notice that
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1  this was filed in a previous case?

2                 JUDGE PRIDGIN:  That's correct.  It hasn't

3  been offered as evidence.  I was asked to take notice.

4  BY MS. OTT:

5          Q.     Let's go to page 8 of your rebuttal testimony.

6  On line 22, you mention the R&Os -- strike that.  I've

7  already covered it.

8                 Do you know if the Iatan project team

9  employees are still making trips to Iatan 2?

10          A.     I don't.

11          Q.     Do you know if mileage has been charged since

12  the in-service date for mileage to Iatan 2?

13          A.     I don't.

14          Q.     Do you know if other expense reports are --

15  people are submitting under the project after it's been in

16  service?

17          A.     Would you restate?

18          Q.     Do you know if there are expense reports still

19  charged to the Iatan 2 project?

20          A.     I don't know.

21          Q.     Now, you're familiar with Section Q of the

22  regulatory plan of the stipulation and agreement, correct?

23          A.     I believe, if that's the cost control system

24  language, yes.

25          Q.     Okay.  Is it possible for KCP&L to create a
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1  list, whether it be five pages, ten pages, a hundred pages,

2  that lists all the cost overruns and explains why they were

3  incurred?  It's a yes-or-no question.

4          A.     I don't know of any format -- I can't conceive

5  of a format --

6          Q.     So no?

7          A.     -- where one could do that.

8          Q.     Okay.  Okay.  I want to go back to something

9  we were talking earlier when you said that Schiff had some --

10  Schiff employees were all uniquely experienced.

11                 Can you tell me how Ms. Schermer is uniquely

12  experienced for this project?

13          A.     I don't have Ms. Schermer's resume in front of

14  me.  I know Ms. Schermer is a very knowledgeable, very

15  articulate and thorough attorney regarding contracts,

16  contract administration and construction projects.

17          Q.     So do you know if she's had any experience on

18  large power plant construction projects before?

19          A.     I know Ms. Schermer from my work with her.

20          Q.     But you don't know anything about her

21  credentials?

22          A.     I do not.

23          Q.     Okay.  How about Ms. Okizaki, do you know

24  anything about her credentials?

25          A.     No.  I have worked with Ms. Okizaki throughout
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1  the life of the project, extremely bright, intelligent

2  attorney that very much knows the construction industry and

3  practices in contracts.

4          Q.     But you don't know what her experience was

5  prior to your Iatan 2 project involvement?

6          A.     No.

7          Q.     Do you know if Ms. Schermer has any prior

8  experience working on rate cases?

9          A.     No.

10          Q.     And the only rate case she's worked on with

11  you is this current rate case?

12          A.     I don't know what Ms. Schermer has done in her

13  past.  I know what she did for us on the project.

14          Q.     Is she doing rate case work or just

15  construction -- work related to the construction project?

16          A.     She's not doing rate case work that I'm aware

17  of.

18          Q.     So you're not aware if she's billed KCP&L for

19  doing work on this rate case?

20          A.     All of the Schiff Hardin attorneys, as well as

21  our attorneys, review and comment on testimony, so to the

22  extent you're terming testimony preparation as rate case

23  work, then yes, she's done that.

24          Q.     So are they billing them to the Iatan project,

25  or are they billing them to rate case expense?
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1          A.     My understanding is, if they were working on

2  testimony, it would be rate case expense.

3          Q.     Okay.  Now, since you were involved in the

4  stipulation and agreement to set up the regulatory plan, you

5  were aware that the construction project was going to be

6  subject to regulatory review, correct?

7          A.     Could you restate that?  I'm not sure I

8  understand the question.

9          Q.     Okay.  Well, since you were involved from the

10  beginning of setting up the regulatory plan, you were aware

11  that the Iatan construction projects would be subject to

12  regulatory review?

13          A.     Yes.

14          Q.     Okay.  Now, yesterday there was several

15  comments that your consultants and auditors would give verbal

16  reports.  Wouldn't it be prudent, if you know you're subject

17  to regulatory review, to have some documentation to support

18  the assessments given by auditors?

19          A.     You'll have to be more specific.  I don't

20  understand.

21          Q.     If you know you're subject to regulatory

22  review, if you know that Staff is going to ask you data

23  requests and ask for documentation to prove expenses, if

24  you're going to have expenses charged and there's no

25  documentation to support it because it was given verbally,
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1  you knew you were subject to regulatory review, why wouldn't

2  you document those conversations or those assessments?

3          A.     I'm not aware that KCP&L ever verbally

4  approved an expense receipt or an expense charge.  I'm not --

5          Q.     Maybe I'm not being clear.  Mr. Davis had

6  stated that Lawgon or -- for example, would give verbal

7  reports of their audit and not write -- put something in

8  writing.

9                 So if you know you're subject to regulatory

10  review, why wouldn't you ask Lawgon or whatever auditor or

11  assessor, Strategic Talent Solution to document the work they

12  were doing, knowing you were subject to regulatory review?

13          A.     Lawgon did not do an audit.

14          Q.     Assessment.  I mean, an assessment, an audit,

15  a review.

16          A.     Like I said, Lawgon did not do an audit.

17          Q.     But they did an assessment.  If they did a

18  verbal assessment and you knew you were subject to regulatory

19  review, why wouldn't you have that memorialized in writing?

20          A.     I'm not trying to be argumentative with you,

21  but assessment of what?

22          Q.     Did Lawgon do assessments of the project?

23          A.     I don't know.

24          Q.     Who's Mr. John Grimwade?

25          A.     Mr. Grimwade, again, was a long-term employee
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1  of KCP&L.  He had a variety of roles within the company

2  during my career there.

3          Q.     What was his relationship to the Iatan

4  construction project?

5          A.     Initially, Mr. Grimwade was senior director, I

6  believe was his title, of construction.

7          Q.     Is he currently with KCP&L?

8          A.     No, he's not.

9          Q.     How about Terry Murphy?

10          A.     Terry Murphy reported to John Grimwade early

11  in the project.  I'm not sure what his title was.

12          Q.     Is he with KCP&L anymore?

13          A.     No.

14          Q.     And Bill Riggins, he was general counsel; is

15  that correct?

16          A.     Did you ask me if Bill Riggins was general

17  counsel?

18          Q.     Yes.

19          A.     Yes.

20          Q.     And he's no longer there anymore?

21          A.     No.

22          Q.     How about Carl Churchman?

23          A.     Carl Churchman was vice-president of

24  construction.  He left the company shortly upon completion of

25  the construction work.
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1          Q.     And when was that?

2          A.     I believe he left the company mid-summer 2009.

3          Q.     And Mr. Jerry Reynolds, he was the attorney in

4  regards to construction?

5          A.     Mr. Reynolds was onsite at the Iatan project

6  for most of the time the project was progressing, yes.

7          Q.     He was an attorney?

8          A.     Yes, he was.

9          Q.     And he's no longer there?

10          A.     No.

11          Q.     And Lora Cheatum, what was her role?

12          A.     Ms. Cheatum was -- I believe her title was

13  vice-president of procurement early in the project.

14          Q.     And is she an employee of KCP&L?

15          A.     No.

16          Q.     And Steve Easley, who is Steve Easley?

17          A.     Mr. Easley was vice-president, and perhaps his

18  title was senior vice-president of production, and at one

19  time production and construction.

20          Q.     And he's no longer employed with KCP&L?

21          A.     No, he's not.

22          Q.     Now, would you say these individuals gained

23  valuable experience working on the Iatan construction

24  project?

25          A.     I can't speculate to what they gained.



EVIDENTIARY HEARING VOL. 19   01-21-2011

1089
TIGER COURT REPORTING, LLC

573.886.8942  www.tigercr.com

1          Q.     Do you know if KCP&L did anything to retain

2  these employees before they left?

3          A.     I know in one particular case, Mr. Churchman,

4  I know Mr. Downey attempted -- I should say not

5  Mr. Churchman.  It was Mr. Price.  Mr. Price was

6  vice-president of construction, and I know Mr. Downey

7  attempted to retain

8  Mr. Price.

9          Q.     But you don't know if KCP&L tried to retain

10  any of the other employees?

11          A.     No, I don't know.

12          Q.     Let's go to page 13 of your rebuttal, I think.

13  And you're discussing how many -- the change orders in which

14  Mr. Elliott reviewed.

15                 Now, he only was provided change orders of the

16  dollar value of $50,000 or greater?

17          A.     That's correct.

18          Q.     Okay.  How many change orders were there under

19  the dollar value of $50,000?

20          A.     I don't know.

21          Q.     Do you have a guess of how many there would

22  be?

23          A.     No.

24          Q.     Do you know if that would be voluminous to

25  provide to Staff?
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1          A.     I don't know.

2          Q.     Do you know who would know that?

3          A.     Mr. Archibald.

4                 MS. OTT:  I don't have any further questions.

5                 JUDGE PRIDGIN:  Ms. Ott, thank you.  Let me

6  see if we have any bench questions.  Commissioner Jarrett?

7                           EXAMINATION

8  QUESTIONS BY COMMISSION JARRETT:

9          Q.     Yes.  Good morning, Mr. Giles.

10          A.     Good morning.

11          Q.     It's still morning, barely.  I want to just

12  start out, do you still have Exhibit 252?  That's that chain

13  of e-mails that Ms. Ott had given you earlier.

14          A.     I do.

15          Q.     All right.  If you would go down to the bottom

16  e-mail, which is from Wess Henderson to Bill Downey and Chris

17  Giles, with a copy to Steve Dottheim, subject Iatan

18  construction project.

19          A.     Yes.

20          Q.     And that is addressed to Mr. Downey and you;

21  is that correct?

22          A.     That's correct.

23          Q.     And Mr. Henderson indicates that this is a

24  follow-up on your phone call to Steve Dottheim and myself

25  last Wednesday, February 20th.
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1                 Do you recall that February 20th phone call?

2          A.     I do.  I mean, I recall that we made a phone

3  call and invited the Staff to observe the process, yes.

4          Q.     What process was that?

5          A.     We were engaged in identifying all of the

6  costs.  At this point in time we knew we had exceeded the

7  contingency for Unit 1, and the reforecast process was about

8  to embark for both Unit 1 and Unit 2.  Unit 2, by that time

9  frame, was roughly 70 percent engineered and Unit 1 was 100

10  percent engineered.

11                 So we were embarking upon this critical time

12  frame where we knew the reforecast would have significant

13  value to understanding how the costs were progressing and

14  why.  So that -- that's why we made the call.

15          Q.     All right.  And then Mr. Henderson asked for

16  more specificity and wanted to know what had changed to have

17  the Staff become more involved.  Is your prior answer

18  basically --

19          A.     Basically, that's what I was explaining to

20  Mr. Henderson was that we were at a critical juncture here

21  and there would be a lot of significant discussion on cost

22  and schedule at that point and wanted to make sure they had

23  the opportunity to understand it.

24          Q.     And basically, that is what you put in writing

25  and responded to Mr. Henderson's e-mail, which is the next
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1  e-mail up, dated March 4th -- from 2008, March the 4th, from

2  you to Mr. Henderson and Bill Downey with a carbon copy to

3  Steve Dottheim, Bill Riggins and Terry Bassham?

4          A.     Yes.  That was my written response to inform

5  Mr. Henderson of -- of why -- it wasn't -- it wasn't that

6  things had -- it wasn't that we were trying to get Staff more

7  involved.  We were hoping to have Staff involved from the day

8  one of the project, and Mr. Elliott had been onsite beginning

9  in about 2007.

10                 No one from the auditing or accounting staff

11  had been onsite or had any discussions with us.  So this was

12  a way -- other than our quarterly meetings, I should say.  So

13  this was our way to say, look, we were at a critical juncture

14  here.  Mr. Elliott's been onsite.  We'd like to have the

15  accounting staff come up as well, or anyone, basically, Staff

16  wanted to come.

17          Q.     All right.  And then I think you indicated

18  that instead of a face-to-face meeting, you had a phone

19  conference with Mr. Henderson?

20          A.     I believe we talked by phone after that.  I

21  somehow got the definite impression Staff would not be taking

22  us up on our offer, and they did not.  We never scheduled a

23  time for them to come and review anything at that time.  As

24  the work was progressing, they did not attend any of those

25  sessions.
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1          Q.     Do you recall, was something said by anyone

2  from Staff that led you to get that impression?

3          A.     I don't recall that -- you know, we had these

4  quarterly meetings that were ongoing, and I don't remember

5  if -- perhaps in one of those quarterly meetings it was

6  brought up and said, well, we're not -- we're not going to do

7  it, or if it just sort of went away, you know.

8          Q.     Okay.

9          A.     We were -- we were reporting to Staff every

10  quarter, and at this particular time frame, we completed --

11  this was in February/March of '08.  We came down and

12  presented the reforecast in May of '08.  So the next meeting

13  might have been, well, here it is, we're finished with it.

14          Q.     Okay.  I'm finished with 252, so you can put

15  that aside.

16                 Now, Ms. Ott had asked you several questions

17  about discovery requests, data requests where she -- her

18  questions -- several of her questions talked about KCP&L

19  withholding information.

20                 How many rate cases would you say you've been

21  involved in, in your career, ballpark?  I know it's a lot.

22          A.     Fifteen, twenty.

23          Q.     And as part of your job with KCP&L, would you

24  normally assist in answering or answering data requests in

25  rate case discovery?
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1          A.     Yes.

2          Q.     In your experience in those 15 to 20 rate

3  cases, would it be common for the company to claim

4  attorney-client privileges on some data requests?

5          A.     Yes.  It's -- it would be, I believe, in every

6  case, there's a certain amount of attorney-client privilege

7  that is -- I don't know the term, but yes.

8          Q.     Right.  And I know you're not a lawyer, so I'm

9  not asking for a legal opinion, but just given your

10  experience in that many rate cases and in answering and

11  assisting in answering data requests, is it your

12  understanding that a proper attorney-client privilege claim

13  is a legitimate response to a discovery request?

14          A.     Yes.  That's been my experience, and unlike a

15  lot of the past cases I've been involved with, in this

16  particular case, one, we had a hearing last April on this

17  very topic of attorney-client privilege, and the Commission

18  found in that case that the company was forthcoming.

19                 Since that time, we've also had a special

20  master appointed, and to my knowledge, the special master has

21  withheld -- or upheld the company's claims most of the time.

22  There's a few things he's found that we should give up.  The

23  ones that I've observed, as I stated earlier, none of it

24  would have impacted the Staff's ability to do its audit and

25  its prudence determination.
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1          Q.     Right.  And I believe the special master

2  received probably 60 or 70,000 documents from KCP&L.  Does

3  that sound about right to you?

4          A.     I would say yes.

5          Q.     And did the special master complain that you

6  didn't give him what you were ordered to give him?

7          A.     No, not that I'm aware of.

8          Q.     All right.  And in your experience in these

9  rate cases, is it common for there to be discovery disputes

10  between Staff and the company?

11          A.     It's very common.  It's very common in

12  Missouri, yes.

13          Q.     And are those usually worked out?

14          A.     Yes.

15          Q.     All right.  Ms. Ott asked you a little bit

16  about the definitive estimate.

17          A.     Yes.

18          Q.     I think you were in the middle of explaining

19  what you believed about the definitive estimate, and so I

20  will just ask you:  Tell me what you want to tell me about

21  the definitive estimate.

22          A.     I'd be glad to.  In 2004, 2005 when we were

23  negotiating the regulatory plan, the stipulation and

24  agreement, Mr. Featherstone and I had both experienced the

25  Wolf Creek case, and we had experienced it together.
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1  Mr. Featherstone and I had a very brief conversation that

2  basically said, look, Wolf Creek did not have documentation.

3  They did reforecasts that you couldn't document what they

4  did.

5                 At the end of the day, Mr. Featherstone had to

6  get the company to create what he called these reconciliation

7  packages, which basically was go back after the fact and

8  explain everything.  He indicated he did not want that in

9  Iatan 1, and my thought process at that time was I certainly

10  don't want it either.  And what I wanted, my goal was I want

11  to give you every document, every decision-making process,

12  everything we do on this project as we are doing it.

13                 And we will create a cost control system that

14  we will manage to -- I mean, that will be our management

15  day-to-day of this project, and we will explain -- and at the

16  time it was any cost identified, explain any cost overruns,

17  at any point in time, whether it's three months after the

18  project or five years when it's completed, you won't have to

19  wait until the end.  You'll have it every step of the way.

20                 So that was the mind-set.  And when we

21  selected the term "definitive estimate," it wasn't defined.

22  It wasn't even discussed what that meant.  To me, what it

23  meant, we will get you the budget that we're going to manage

24  to as soon as we decide this is the budget.  And we called it

25  definitive estimate in the document.  It could have been
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1  called anything.  It's the budget we're going to give you to

2  track to.

3                 As we were completing the evaluation and

4  vetting the control -- what we call the control budget, which

5  was completed in December of '06, I learned for the first

6  time from Mr. Meyer, who was helping us with this progress,

7  with this estimate, he said, you know, Chris, definitive

8  estimate in the industry is when a project is more like 70

9  percent engineered.  So you got a bit of a problem here.

10                 And I said, well, I understand that, but it

11  doesn't really matter because this is what we're going to

12  track to, this December '06 control budget that was 20 to 25

13  percent engineered at that time.  And so when we went down to

14  explain to the Staff and the other parties, we had the

15  budget, it's now January of '07, right after the board had

16  approved it, and I said to the Staff, I did not want anyone

17  thinking we were pulling a fast one, that, hey, now they're

18  saying the definitive estimate's not going to be known for

19  two more years.  I didn't want that.

20                 So I went into that meeting and said, look,

21  definitive estimate in the industry is later, but I don't

22  care.  Doesn't matter.  We're going to track to this budget

23  I'm handing you, and we're going to call it control budget

24  estimate, and it's going to be, for purposes of tracking, the

25  same as the definitive estimate in this document.  We went
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1  through all that.  There was no confusion.  Nothing.

2          Q.     And who did you go through that with, if you

3  recall?

4          A.     It was everybody that was involved with the

5  project up to that point.  Mr. Henderson would have been

6  there, Mr. Elliott, Mr. Warren Wood.  I don't believe

7  Mr. Hyneman was there or Mr. Schallenberg.

8          Q.     Was Mr. Featherstone?

9          A.     Mr. Featherstone was, yes.

10          Q.     Okay.  Do you recall the questions from

11  Ms. Ott regarding the fast-tracking?

12          A.     Yes.

13          Q.     Why did the company decide to use the

14  fast-tracking method?

15          A.     We really didn't have any choice from the

16  standpoint of meeting a summer even of 2010 timeline.  We did

17  not have -- in order to get an EPC contractor, prepare bids

18  and get it out on the street and get responses, that would

19  have taken about a 12-month period.  We didn't have time to

20  do that, so in order to meet the June or summer 2010

21  deadline, it could be done, but the early -- early

22  engineering would have to proceed immediately and continue.

23  For instance, Burns & Mc said we can design the foundations,

24  get them on schedule, and continue to work on the other items

25  as you build the foundations.
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1                 And I think Mr. Bell, as he testified

2  yesterday, it's common to do that.  I've been working

3  recently with some more construction projects and -- and the

4  interesting thing is that, even on an EPC contract -- and I

5  asked this of Mr. Bell -- aren't they also fast tracked?  And

6  his response was yes, they are all fast tracked because

7  they're not going to wait a year to start construction.  It's

8  just the normal way you do it today.

9          Q.     And Ms. Ott also asked you some questions

10  regarding EPC versus multi-prime methods?

11          A.     Yes.

12          Q.     Can you describe the process the company used

13  to decide which of those methods to use?

14          A.     Yes.  We had a considerable amount of

15  discussion and right off the -- and one thing that's been a

16  little bit confusing, I think, is you can do an EPC for the

17  entire project, you know, it's called a full-wrap EPC,

18  engineer, procure, construct.

19                 We had no interest from anyone in doing that

20  kind of a project.  So the -- there just wasn't anyone at

21  that point in time that could do it that would take on that

22  risk given the market conditions, the lack of having built

23  coal units for some time.  So they kind of all pulled back

24  and said, well, we're not going to build that.

25                 The next best option for KCP&L, then, was can
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1  we get major components of the project under an EPC.  And

2  that's when the company went out and got the bid from Alstom

3  and others to do the boiler and AQCS equipment for both units

4  all under an EPC contract and were able to secure that.  And

5  then went out and got the turbine from Toshiba in a process.

6                 So what was remaining, then -- and I'm getting

7  a little more technical than I should, but it's basically the

8  balance of plant, how do you connect all this stuff together,

9  you know, the electrical, mechanical, water, all this stuff

10  that's not part of these packages.

11                 And KCP&L had thought we could go out and get

12  individual packages on, for instance, say we'll get a

13  mechanical, we'll get an electrical, we'll develop these

14  packages and put them out for bid.  We did not have anyone

15  interested in EPC for that scope of work, the balance of

16  plant work.  So we were progressing down this path to have

17  multiple contractors for the balance of plant, and that's

18  when Kiewit had a job cancel and came in and said, look,

19  we'll do it for you, we'll take that as basically an EPC and

20  do all of that balance of plant work.

21                 And we were fortunate that Kiewit became

22  available because we're not even sure, when we hired Kiewit,

23  that we would have enough competition for those packages

24  even.  So that's -- that's kind of the progression of the

25  whole contracting strategy.
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1          Q.     All right.  Do you recall how many firms you

2  contacted about the possibility of entering into an

3  EPC contract?

4          A.     My recollection is that Mr. Jones was the

5  individual that did that, but there were all of the large

6  ones.  I mean, it was -- which is about five to six.  I mean,

7  there are not a lot of them.  Bechtel, Floor, Washington

8  Group, Kiewit.  All the big ones were contacted.

9          Q.     You were here yesterday when I was -- when

10  Mr. Jones was on the stand --

11          A.     Yes.

12          Q.     -- were you not?  And listened to all of his

13  testimony?

14          A.     I did.

15          Q.     I want to ask you about the reporting from

16  KCP&L to Staff.  He indicated you may have some more

17  information about how that worked.  And my understanding is

18  that there were quarterly reports given to Staff.

19                 Those were called -- I can't remember -- K

20  Reports or something like that?

21          A.     Yes.  There were -- beginning in, I believe it

22  was in the first quarter of '06, we started preparing

23  quarterly -- what we called the quarterly report, and it

24  included as part of that report the cost portfolio or the K

25  Report was attached, which is essentially the cost report.
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1  So the quarterly report was an extensive narrative of

2  everything that had happened in that quarter at the project

3  and everything we projected was going to happen in the future

4  as far as risks, opportunities, the status of it.

5                 There was about a 45-day delay from the end of

6  the quarter until we got the report prepared and sent to

7  Staff and the other parties.  So once we gave them the

8  report, we had a team of people come to Jefferson City every

9  quarter to answer questions on that report and at the same

10  time give all the parties an update since it's now 45 days

11  later.  We would cover that 45 days in that meeting and say,

12  well, since the report, here's what's happened, whether this

13  cost went up, this cost went down, we've identified a

14  potential issue here and here's how we're going to mitigate

15  it.

16                 So that was really, as it turned out, the most

17  valuable -- to me, the most valuable item discussed in those

18  meetings was not what we had written, but what had happened

19  since we had written it.  And we spent a lot of time

20  discussing that.

21          Q.     All right.  So, for example, using I think one

22  of Mr. Mills's examples, if a pump had been designed,

23  engineered and it was put in upside down in the design and it

24  was discovered and there had to be extra expense incurred in

25  fixing that, something like that would be in that quarterly



EVIDENTIARY HEARING VOL. 19   01-21-2011

1103
TIGER COURT REPORTING, LLC

573.886.8942  www.tigercr.com

1  report and Staff would be made aware of that?

2          A.     Yes.

3          Q.     And then I think he also -- Mr. Jones also

4  said something about there were monthly reports as well?

5          A.     Yes.  We also prepared monthly status reports

6  and K Reports.  We were not providing that to anyone

7  throughout the project development and execution, but as part

8  of the discovery process, Staff requested and got all of

9  those monthly reports as well.

10          Q.     Okay.  And I don't know if you may know this

11  or not, but are you aware that City Utilities of Springfield

12  is currently constructing a coal-fired generation plant?

13          A.     I was not aware of that.

14          Q.     I won't ask you about it then.

15                 Were you involved in the prudence review in

16  Kansas Corporation Commission regarding the prudence of the

17  Iatan project?

18          A.     I was, yes.

19          Q.     All right.  And did Mr. Drabinski, was he the

20  person hired by the Staff to perform the prudence audit?

21          A.     Yes, that's correct.

22          Q.     Did you have any big discovery disputes and

23  trouble over information with him and his Staff?

24          A.     None, with him or the KCC Staff themselves.

25  Mr. Drabinski was a consultant hired by them to -- to do part
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1  or all of the prudence review, but they also had a team of

2  accountants and engineers that we also answered data requests

3  related to the project, both Unit 1 and Unit 2, and we never

4  had any disputes regarding discovery.

5          Q.     Do you recall, did -- did he ask KCP&L or his

6  Staff ask KCP&L for information on Schiff Hardin and their

7  legal bills?  Did they review those as part of their audit?

8          A.     I don't believe Mr. Drabinski did.  Whether

9  their Staff did or the accounting staff did or not, I'm not

10  sure, but I don't believe Mr. Drabinski focused on Schiff

11  Hardin.

12          Q.     Did Mr. Drabinski focus on any gifts or

13  gratuities that employees might have gotten at KCP&L?

14          A.     Nothing, no.

15                 COMMISSIONER JARRETT:  All right.  I don't

16  have any further questions of Mr. Giles.  Thank you.

17                 JUDGE PRIDGIN:  Commissioner Jarrett, thank

18  you very much.  Commissioner Gunn.

19                           EXAMINATION

20  QUESTIONS BY COMMISSIONER GUNN:

21          Q.     Hi.  Can you hear me okay?

22          A.     I can.

23          Q.     Great.  Thank you.  I don't have too many.  I

24  just have a couple.  I want to clarify some things.

25                 Your explanation between the CBE and the
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1  definitive was very helpful, but in terms of the CBE versus

2  the reforecast, when we're talking about being 15 percent

3  over, are we talking about the CBE or are we talking about

4  the reforecast?

5          A.     The CBE.

6          Q.     Okay.  So the 15 percent is the -- is the

7  reforecast?

8          A.     No.  The -- if you looked at the -- the CBE

9  was a 1.685 billion.

10          Q.     Okay.

11          A.     The current projected estimate at completion

12  is 1.948 billion.

13          Q.     Okay.

14          A.     And that difference between the control budget

15  1.685 and 1.948 is about 15 to 16 percent.

16          Q.     Okay.

17          A.     The reforecast that was completed in May of

18  2008 was 1.901 billion, and the difference between that

19  reforecast and the current estimate at completion, I believe,

20  is less than two percent.

21          Q.     Thank you.  That's helpful.

22                 I want to talk a little bit about the change

23  orders with Mr. Elliott.

24          A.     Okay.

25          Q.     And, in general, has it been -- Staff
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1  described kind of this dual process where the engineering was

2  approved as a change order, which is a separate inquiry from

3  the financial or auditing function.

4                 Has that -- has that been your understanding

5  about how that process has worked in the past?

6          A.     No, not in the past.  And I'm going to need to

7  clarify this a little bit.  In the past, Mr. Elliott had done

8  most of the analysis as far as change orders and anything to

9  do with the -- what I would call the construction side of the

10  audit.

11                 Now, Mr. Elliott and Mr. Featherstone, who

12  typically was the primary Staff person in the audit or

13  accounting side, would work and discuss things together and

14  come up with a recommended disallowance or not.  Now, that

15  doesn't mean they couldn't disagree and doesn't mean

16  Mr. Featherstone didn't put something in on his own, but they

17  always worked together and they always talked.

18                 What -- what I have observed on this project

19  is the Staff has now defined Mr. Elliott's work as

20  engineering work.  The Staff auditors, as a separate cost,

21  sort of work and never the two shall meet or talk.  And that

22  is what I've observed and based on Mr. Elliott's deposition

23  is what has occurred on this project.  Mr. Elliott --

24          Q.     So --

25          A.     -- said that he did not talk and Staff
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1  auditors did not talk to him.  My --

2          Q.     So previously, it was a joint

3  recommendation -- any disallowance was a joint recommendation

4  between engineering and the auditor?

5          A.     I have never seen -- I mean, basically, what I

6  want to explain, I have never seen a disallowance proposal

7  that was separate, yes.  It was a Staff-recommended

8  disallowance.

9          Q.     Have you seen -- I'm sorry, go ahead.  Please

10  go ahead.  I'm sorry.

11          A.     I just wanted to add that in the -- in the

12  past, whatever Mr. Elliott had recommended, whether he

13  recommended a disallowance or not, was what the auditors or

14  accounting staff adopted.  There was -- there was never any

15  difference.

16          Q.     So that was going to be my question -- my next

17  question.  So you have never had an incident where an

18  engineering change order was accepted by Mr. Elliott and

19  disallowed by the auditing staff in any previous -- your

20  experience in any previous project?

21          A.     Not that I'm aware of.

22          Q.     Okay.  Thank you.  I want to -- just a quick

23  question on the EPC that you talked about.

24                 Now, you said you contacted -- you went out

25  and there was no interest on the EPC, and through
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1  Commissioner Jarrett's questions, you said you talked to

2  about five or six companies.

3                 Was that a formal kind of RFP process, or was

4  it just an informal picking up the phone, are you-guys

5  interested in bidding on this?

6          A.     My understanding is that it was picking up the

7  phone conversation at that point.  It never -- and

8  Mr. Roberts or Mr. Downey may be able to confirm this.

9  Typically, on a project like the Iatan 1 and 2 project, you

10  would send out some sort of a request for interest and

11  qualifications.

12                 In this particular instance, when the -- the

13  way you get that interest list is to make the phone calls.

14  So early on, when Mr. Jones and others made the phone calls,

15  they could not get anyone even interested in an EPC contract

16  because of the market and the risk that they all perceived

17  and the fact they hadn't done these for so long was also a

18  part of it.  But to answer your question, I don't believe it

19  was a formal RFP.

20          Q.     Do you know, did that take place when you were

21  looking for interest for the entire project as well as when

22  you had the balance of plant issues, or did it just happen at

23  the very beginning?

24          A.     There were -- there were two separate calls.

25  Initially, it was the -- the call to -- for the entire
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1  project.  Once no interest was there for that, then there was

2  a second period of, once we went out and said we're going to

3  go out and do an EPC on the boiler and AQCS.  Now let's go

4  out and see if there's any interest in the balance of plant

5  as an EPC contract.

6                 That was a separate event that occurred later

7  and was performed by Mr. Jones, and that's when he found

8  there's no interest, even in the balance of plant piece of

9  the work, and we didn't have any interest until Kiewit

10  contacted us and said let's -- we've had a job cancel and

11  we're looking for work, basically.

12          Q.     Okay.  All right.  I'm going to move on to the

13  regulatory plan.  When you were negotiating the regulatory

14  plan, was there any understanding reached about how the

15  adequacy of the cost control plan would be judged?

16          A.     Absolutely no discussion whatsoever.  There

17  was no discussion of what definitive estimate was or meant.

18  There was no discussion of what cost overruns meant, and

19  there was no discussion of what format or what documents or

20  what process would be used in the cost control system.

21          Q.     Internally to KCP&L, when you were developing

22  the cost control system, did you have discussions about

23  adequacy or how you would -- you would present it to the

24  Commission or the Commission Staff?

25          A.     My instructions and conversations with the
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1  folks that were working on the cost control system document,

2  which included Mr. Jones and Schiff Hardin, my instructions

3  to them was exactly what I was thinking when I signed it --

4  when we signed agreement, which was I want the Staff to be

5  able to see every decision and every document and every

6  decision point we make on this project.

7                 So even if -- and the -- and they told me,

8  well, you know, we're going to put in everything that's --

9  they entered in the industry.  And when I looked at it and

10  saw that there was reforecast, you know, that typically you

11  do a reforecast once the unit is closer engineered and I was

12  told 70 percent, again at 90 percent, and my instructions was

13  make this system flexible enough that it can cover what we

14  are going to use to manage this project day-to-day.

15                 So that if Staff walks in one day and says, I

16  want to know where your budget is today and I want to know

17  what you expect it to be tomorrow and are you going to be

18  over or are you going to be under, we can answer that

19  question.

20          Q.     So under that -- you just mentioned that in

21  the cost control system, you were putting in what you believe

22  to be industry standards plus things in order to achieve that

23  transparency?

24          A.     Yes.

25          Q.     How much of that was kind of brand new that
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1  had never been seen by the Missouri Staff before?

2          A.     I believe all of it.  And that was one of the

3  problems we had -- or not a problem.  That was one of the

4  concerns Mr. Featherstone had when we first set out to do the

5  regulatory plan.  The last case that -- the last big project

6  we had was Wolf Creek, and it had no cost control system at

7  all.

8          Q.     So this -- so as far as you can tell, this was

9  a brand new from beginning to end?  Even though the industry

10  had used it for Missouri, this was a brand new process?

11          A.     Yes.

12          Q.     All right.  Thank you.  I'm going to move on

13  to Schiff Hardin a little bit.  Had you worked with them

14  before in previous projects?

15          A.     No.  My first time was this project with the

16  Iatan Unit 1 and 2.

17          Q.     Were you involved in their selection?

18          A.     I was involved in a -- in a couple of -- of

19  ways.  One, I was a member of the executive oversight

20  committee as an officer of the company, and that committee

21  approved the hiring of Schiff Hardin.  I was also involved

22  working with Mr. Downey very closely, and I recall an

23  interview we had with Mr. Roberts and Mr. Gould, I believe,

24  and may have been other Schiff Hardin people.

25                 But I -- I fully understood what Mr. Downey
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1  was or hoping to accomplish with Schiff Hardin.  And based on

2  my experience with prior construction projects, you know, it

3  was absolutely necessary to hire someone like Schiff Hardin

4  for this project given not only relatively inexperienced

5  senior management with construction but also in knowing how

6  past construction projects had progressed.

7                 And if I may, the way I can explain that, in

8  past large construction projects, KCP&L -- and I assume this

9  is probably other utilities as well -- didn't involve their

10  senior management and definitely someone in my position as

11  vice-president of regulatory affairs, they weren't involved

12  in the project.  In other words, the -- the construction

13  group, the senior leadership went off and built it, and you

14  hoped at the end of the day it came back on schedule and on

15  budget.

16                 And to his credit, Mr. Downey did not want

17  that to happen on this project.  He wanted oversight not only

18  from himself and the EOC, the officer committee, he wanted an

19  expert in the industry to come in and also provide that

20  independent oversight and knowledge of project controls and

21  costs so that, not only was senior management not ever

22  surprised, neither would be the regulators because we were

23  going to maintain that same transparency with them.

24                 In past projects, the best way I can describe

25  it is there were lots of surprises, and no one in today's



EVIDENTIARY HEARING VOL. 19   01-21-2011

1113
TIGER COURT REPORTING, LLC

573.886.8942  www.tigercr.com

1  environment wants a surprise at the end of the day.

2          Q.     So would you say you have -- you understood

3  what Mr. Downey was trying to do, that's what you just

4  described what he was trying to do?

5          A.     Yes.  He wanted not only to have oversight

6  from KCP&L officers; he wanted assistance.  And the company

7  needed assistance from an expert such as Schiff Hardin that

8  knew the contract law, knew the contractors themselves, had

9  experience with them so that when Alstom came in and said,

10  look, here's my story on this, you've got a Schiff Hardin

11  sitting there saying, look, I know that's not the case.

12                 You know, they had that oversight ability to

13  not only ferret out what the contractors were saying, but to

14  some extent even our own construction personnel.  So it was

15  sort of an independent.  You know, you may have a project

16  leader out there to protect his own interest, doesn't tell

17  you everything you need to know until it's too late.  And

18  part of Schiff Hardin's responsibility was to ensure that

19  didn't happen.

20          Q.     So you've made a couple references to experts

21  like Schiff Hardin or an expert such as Schiff Hardin.  What

22  was the EOC's understanding as to why there was no

23  competitive process to determine who that expert was going to

24  be?

25          A.     Well, initially, on the decision to hire
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1  someone like Schiff Hardin, it was pretty well-described at

2  the EOC that this was the top firm, this was the firm that

3  had the contacts with the vendors, had the contacts with the

4  contractors that was best for the work.

5                 At the time that we actually hired Schiff

6  Hardin, I don't think anyone on the EOC anticipated the scope

7  of their work as it ended up.  So that we -- we at first

8  expected that this project would not be a $20 million Schiff

9  Hardin bill, but more like a, you know, $10 million Schiff

10  Hardin bill or even $5 million at one point when I first was

11  involved.  So there wasn't -- seemed to be a necessity to go

12  out with an RFP and get bids.

13                 As the project progressed and contract work,

14  contract administration project controls, all of those items

15  continued to be a focus, you know, basically the Schiff

16  Hardin bills ended up being larger than what we had

17  anticipated.  Had we known that back in 2005, probably should

18  have and would have done an RFP.

19          Q.     So who -- who was it that convinced or

20  educated the EOC that Schiff Hardin was the top firm?

21          A.     I recall that our general counsel was very

22  involved at that point, Mr. Bill Riggins.  Mr. Downey had

23  considerable contacts with his former employer, Commonwealth

24  Edison, and his boss there, Mr. Tom Maiman, and I believe

25  Mr. Maiman, who was very familiar with that end of the
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1  business because he had built many more projects at

2  Commonwealth than KCP&L had.  So -- and you can probably get

3  this better clarified from Mr. Downey when I think he follows

4  me as a witness.

5                 But I think Mr. Downey would tell you that

6  Mr. Maiman and his knowledge of the industry was largely

7  based on -- on his decision to hire Schiff.

8          Q.     Okay.  So Commonwealth Edison had the

9  experience with Schiff Hardin, Mr. Downey had experience with

10  Commonwealth Edison, received a referral, then Mr. Downey and

11  Mr. Riggins told the EOC that Schiff Hardin was the top firm?

12          A.     Correct.

13          Q.     Okay.  Now, so you said that -- that bills

14  were anticipated to be initially between $5 million and $10

15  million; is that correct?

16          A.     Correct.

17          Q.     Was that contemplated in the CBE?

18          A.     I believe that was in the -- and I can't say

19  for sure.  Mr. Archibald could give you a better number.  By

20  the time we did the CBE, I think the estimate that Schiff had

21  provided to us was, for both projects, somewhere between 13

22  and 17 million.

23          Q.     Okay.  So had Schiff already been hired by the

24  time that estimate had been given?

25          A.     Yes.
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1          Q.     So they -- so they were -- the EOC said we

2  think it's going to be $5 million to $10 million.  You retain

3  Schiff Hardin, then they give you the estimate of 13 to 17

4  million, and then you include that in a CBE?

5          A.     That's my recollection, yes.

6          Q.     Okay.  So even though you had a potential $12

7  million increase in the budgeting for this, was there any

8  questioning of that?

9          A.     That, I can't -- I don't know.

10          Q.     Was there any question and discussion of that

11  at the EOC?

12          A.     Not that I'm aware of.

13          Q.     So the EOC had no problem with the difference

14  of the original estimates and those that were included in the

15  CBE?

16          A.     I don't know that the executive or the

17  oversight committee had any knowledge of the -- the number of

18  13 to 17.  It was just rolled into the budget in the -- I

19  mean, no, I don't know of any questions specifically that

20  said, well, how much of this is Schiff Hardin.

21          Q.     Did the EOC review the CBE in detail?

22          A.     It did.  And, again, Mr. Archibald or

23  Mr. Downey could give you more specifics, but I don't think

24  it would have been a line item on the -- on the budget the

25  EOC was looking at.  It would have been in the indirect
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1  costs.  I could be wrong.

2          Q.     So typically, for other vendors, when you have

3  a $5 million to $10 million bill, do you still not go through

4  a competitive -- any competitive processes in order to

5  determine who would give you the best product, best service

6  value?

7          A.     I think on services, it's probably reaching

8  the point where you should probably do an RFP.  But I -- I --

9  I am probably the wrong individual to ask that.  It's

10  probably Forrest or Mr. Downey.

11          Q.     Well, let me ask you this:  Did the EOC -- was

12  there any discussion or questions about having a non- --

13  having a competitive or non-competitive award?

14          A.     Not that I recall.

15          Q.     Okay.  So were there any questions at the

16  EOC about rates or volume discounts or anything like that

17  that Schiff Hardin may have been provided?

18          A.     No, not that I can recall.

19          Q.     Was any direction given to Mr. Downey and

20  Mr. Riggins from the EOC regarding hiring Schiff Hardin?

21          A.     No, other than, you know, the EOC was

22  comfortable that Schiff Hardin was -- was needed, and would

23  be an asset.  There was not much discussion, if any, on their

24  individual bills.

25          Q.     So let me -- let me ask you this about the
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1  EOC:  What issues, if any, did they question regarding this

2  project?  I mean, if a $5 million to $10 million expenditure

3  wasn't questioned or didn't have any discussion, what items

4  actually did have discussions?

5          A.     Any items that would be of any significance on

6  the project, the relationships with the contractors, Alstom,

7  the settlement with Alstom.  Just about any major issue or

8  concern on the construction side of the -- of the project

9  would have been discussed, reviewed, and approved by the EOC.

10  It's not atypical that services type contracts would not be a

11  focus on a construction project.

12          Q.     Was there any -- was there any item brought to

13  the -- would Mr. Downey typically bring items to the EOC for

14  approval and discussion?

15          A.     Typically, it would be the leadership team of

16  the project.

17          Q.     Was there any -- was there ever an item

18  brought by the leadership team to the project that was not

19  approved by the EOC?

20          A.     Yes.  There were various projects -- you know,

21  various items or issues that would come before the EOC where

22  the EOC would instruct the project team to no, we don't --

23  what you're providing to us is not selling us on this

24  decision.  You need to go back and figure out and do some

25  more work.  And then it would come back and either be
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1  approved in a revised format or be done a different way,

2  perhaps.

3          Q.     What types of issues were those?

4          A.     Well, one of the main ones I can think of is

5  later on in the project when we were -- and since this is the

6  most recent example, when we entered into the startup

7  process, the startup team and the project leadership team had

8  a date that they thought they could realistically set for the

9  project.  And that particular date was so far out from where

10  we were focused, we said no, that's not -- you know, just

11  telling us to put this date out there and this is where we

12  think we're going to come in.  The EOC ordered the -- or

13  directed the leadership team to do a risk assessment and that

14  risk assessment was to be evaluated.

15                 Everything that could go wrong in startup and

16  identify a best case and a most likely case of a worst case

17  of various items that would delay the startup of the unit.

18  And rather than just accepting the farthest out date the

19  startup team had given us, went back and said, look, I want

20  to know what would cause this delay and what's the

21  probability of it happening.

22                 And so that's -- that's a real good example of

23  the EOC saying no, we're not going to accept that, and we

24  want you to come back with a probabilistic risk assessment of

25  why you think this date could be met and what's the
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1  likelihood of it being met.

2                 COMMISSIONER GUNN:  Thank you, sir.  I think

3  that's all I have.

4                 JUDGE PRIDGIN:  Commissioner Gunn, thank you.

5  Commissioner Kenney?

6                           EXAMINATION

7  QUESTIONS BY COMMISSIONER KENNEY:

8          Q.     Good morning.  We still have five more minutes

9  into morning, so good morning.  How are you?

10          A.     Good morning.  Fine.

11          Q.     Oh, my watch seems to have stopped.

12                 JUDGE PRIDGIN:  Or perhaps time stopped, I'm

13  not sure.

14  BY COMMISSIONER KENNEY:

15          Q.     All right.  Mr. Giles, I won't take up too

16  much more of your time.  I want to start by talking about the

17  discussion you just had with Commissioner Gunn about the

18  contract for Schiff's services because I'm a little confused

19  as to the timing.  There's a document that we have that was

20  attached to somebody's testimony, and it's an HC document,

21  but it's the contract for legal services between Kansas City

22  Power & Light and Schiff.

23                 Do we need to go in-camera to discuss it?

24                 JUDGE PRIDGIN:  Counsel?

25                 MR. FISCHER:  You're fine for now,
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1  Commissioner.

2                 COMMISSIONER KENNEY:  Well, I just want to

3  talk about the date of execution of the contract.

4                 MR. FISCHER:  That's fine.

5                 COMMISSIONER KENNEY:  So I don't think that's

6  too controversial.

7  BY COMMISSIONER KENNEY:

8          Q.     The date of execution is January 17, 2007, but

9  all the discussions we've been having indicate that Schiff

10  was hired in 2005 or 2006.

11                 Are you aware of another contract for legal

12  services that was executed prior to the one that I'm looking

13  at?

14          A.     No, I'm not aware of -- of either, actually.

15  I'm not aware of the contract, the one you're referring to.

16  But Mr. -- Schiff Hardin was actually hired in August of 2005

17  and had started work in August 2005.  I don't know, and

18  Mr. Downey or Mr. Roberts could better give you dates.

19          Q.     Okay.  Fair enough.  But as far as you know,

20  they were hired in August '05?

21          A.     Yes.  They were -- I know for a fact they were

22  working on the project in August of '05.

23          Q.     Okay.  Now, you discussed earlier the whole

24  conversation about the control budget estimate as you

25  understood it and its relationship to the definitive estimate
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1  and your understanding of the control budget estimate of 2006

2  was intended to be the definitive estimate against which cost

3  overruns would be measured, correct?

4          A.     Correct.  Yes, sir.

5          Q.     And you mentioned a conversation in which you

6  went back to Staff and said, you know, I don't want anybody

7  to think we're trying to pull the wool over anybody's eyes or

8  pull a fast one.  Here's my understanding of what definitive

9  estimate means.  I have since come to learn that it's a term

10  of art that has a different meaning in the industry and you

11  attempted to clear that up with Staff.  Is that a fair

12  summary of your testimony?

13          A.     Yes.  That's exactly what I did.

14          Q.     And you said Mr. Featherstone was present at

15  that discussion, right?

16          A.     Yes, he was.

17          Q.     And you may have said this, I just missed it.

18  Whom else from our Staff would have been present during the

19  discussion, that specific discussion?

20          A.     Anyone attending the -- the budget meeting

21  and -- there were signup sheets in those meetings that we

22  could probably get and verify exactly, but based on the

23  timing of events at that time, Mr. Henderson would have been

24  there, Mr. Warren Wood.  I don't know -- I'm very -- well, I

25  don't know Mr. Schallenberg was in that meeting or not.  I
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1  don't believe Mr. Hyneman was because Mr. Hyneman didn't come

2  on to the project until '09.

3                 MR. FISCHER:  Judge, can I approach the

4  witness with an exhibit that's been introduced in the case

5  that does have the signup sheet on the cost control meeting?

6                 JUDGE PRIDGIN:  You may.

7                 COMMISSIONER KENNEY:  Is that the July 11,

8  2006, meeting, Mr. Fischer?

9                 MR. FISCHER:  Maybe this is not the same

10  meeting then.  I'm sorry.  I apologize.  I thought that was

11  the meeting he was discussing.

12                 COMMISSIONER KENNEY:  That's what I want to

13  ask.

14  BY COMMISSIONER KENNEY:

15          Q.     Is that the meeting you're referring to,

16  Mr. Giles, or is this a different meeting?

17          A.     No.  This would have been -- not when we

18  presented the --

19          Q.     The cost control system?

20          A.     Right.  But when we actually presented the

21  control budget estimate, and that meeting occurred in January

22  of 2007.

23                 MR. FISCHER:  I'm sorry.  We don't have a

24  signup sheet for that.

25                 THE WITNESS:  But I know Mr. Henderson,



EVIDENTIARY HEARING VOL. 19   01-21-2011

1124
TIGER COURT REPORTING, LLC

573.886.8942  www.tigercr.com

1  Mr. Warren Wood, Mr. Dave Elliott, Mr. Cary Featherstone were

2  all in that meeting.

3  BY COMMISSIONER KENNEY:

4          Q.     And it's your recollection that a signup sheet

5  does exist for that meeting?

6          A.     Yes.  Staff typically always has a signup

7  sheet and, I assume, keeps those signup sheets.

8          Q.     Okay.  What is your -- what is your

9  understanding of the significance of the definitive estimate

10  being based upon the 2006 control budget estimate?

11          A.     I don't think it has any significance.  I

12  don't think it -- what -- what the -- what the document was

13  intended to do was to say when are you going to start

14  tracking costs, and the way the document in Q was set up, we

15  called that -- we would track costs above the definitive

16  estimate, and it doesn't matter what you call it.  We ended

17  up calling it the control budget estimate, but it was the

18  first budget we presented to Staff, and it was the budget we

19  always tracked costs to throughout the life of the project.

20          Q.     So the significance of it is the timing at

21  which Kansas City Power & Light began tracking costs?

22          A.     Yes.

23          Q.     Not necessarily the dollar amount?

24          A.     Correct.

25          Q.     Okay.  Is it fair to say that it was always
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1  understood that that budget would increase because only 20

2  to 25 percent of the engineering had been completed at that

3  point?

4          A.     I wouldn't personally characterize it as

5  saying we knew the budget would increase.  I think the -- we

6  knew it was 20 to 25 percent engineered at that time.  We

7  knew we needed to do a reforecast when it was further

8  engineered.  I personally can't say that I anticipated it

9  would increase, but we would look at it.

10          Q.     Okay.  Did you think it wouldn't increase?

11          A.     My -- my expectations were it was much more

12  likely to increase than anything.  And basically, it's

13  because we were 20 to 25 percent engineered.  The market was

14  very competitive and very at risk for price increases, and

15  I -- I would expect it to have gone up.  But I -- I can't say

16  that it was not the best estimate we could come up with at

17  the time.  The control budget estimate was a very thorough

18  and very much vetted and reviewed budget with a contingency.

19                 So on the -- on the basis of all the

20  information we had at the time, we felt it was a good budget

21  but recognized that we would need to relook when the project

22  was closer to 70 percent engineered.

23          Q.     And then there was another forecast done in

24  April of 2010 when it was about 90 percent engineered or

25  almost to completion?
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1          A.     Yes.  There was actually a -- a reforecast

2  done in the summer of 2009.

3          Q.     Okay.

4          A.     And that was to -- when the project was 90

5  percent engineered, that particular budget didn't change the

6  total cost.  It came in the same and -- which is not

7  surprising.  We've gone from 70 to 90 percent, and a year

8  later the budget was still good at 1.901.  Then we did an

9  estimate at completion in November 2010 that brought it up

10  to 1.948.

11          Q.     Gotcha.  I want to talk a little bit about

12  the -- and I don't remember who you had this conversation

13  with, but you were discussing -- I think it was with

14  Ms. Ott -- the discussion of the invoices from Schiff.

15                 Do you remember having a discussion regarding

16  the invoices you received from Schiff Hardin?

17          A.     I do, yes.

18          Q.     Were you a part of the process of reviewing

19  those invoices before they got paid?

20          A.     No, I was not involved at all with invoice

21  review of Schiff.

22          Q.     Okay.  There was some discussion regarding

23  whether Kansas City Power & Light would be requesting the

24  costs of the May 23rd, 2008, crane accident.  Do you recall

25  that discussion?
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1          A.     Yes, I do.

2          Q.     What is KCP&L's position as you understand it

3  to be today?

4          A.     As I understand it today, they're -- and I can

5  say this potentially because I'm not sure.  My understanding

6  is there is some potential costs that KCP&L may incur as a

7  result of some sort of insurance dispute.

8          Q.     Is this highly confidential information since

9  it's an ongoing commercial dispute?

10          A.     I think it probably is.

11                 JUDGE PRIDGIN:  Counsel, can you verify?

12                 MR. FISCHER:  Yes, sir.

13                 (REPORTER'S NOTE:  At this point, an in-camera

14  session was held, which is contained in Volume 20, pages 1128

15  to 1130 of the transcript.)
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1  CHRIS GILES testified as follows:

2  BY COMMISSIONER KENNEY:

3          Q.     I just want to make sure that we all are

4  defining our terms the same way.  So the comprehensive energy

5  plan and the stip in that case was the same thing?

6          A.     Yes.  The way that -- the way I used to

7  characterize it and still do is the comprehensive energy plan

8  was the -- the investment in the five-year business plan for

9  KCP&L.  The regulatory plan enabled us to implement it.

10          Q.     Gotcha.  Okay.  But all that's embodied in

11  that stipulation and agreement from the 2005 case?

12          A.     Yes.

13          Q.     Were you involved directly with the

14  negotiation of that stipulation and agreement?

15          A.     Yes, I was.

16          Q.     And then let me ask you this question, then.

17  If you know, you know; and if you don't, that's okay.  Who

18  typically would take the first stab at drafting that

19  document?  Would it be our Staff, would it be Kansas City

20  Power & Light or one of the other parties?

21                 Do you know who actually sat down at the word

22  processor and cranked out the first draft of the stipulation

23  and agreement?

24          A.     I believe the -- you know, maybe the very

25  first draft, I recall, was drafted by KCP&L.
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1          Q.     Okay.

2          A.     But to give you an idea of how that process

3  went, we actually got in a room together, KCP&L staff, all

4  the other parties that were involved, put it up on a -- I

5  guess it's called an ELMO, and actually wrote that document

6  together page-by-page all the way down to punctuations and

7  language.  So however it started out, it was definitely a

8  group effort when it was completed.

9          Q.     Well -- so let me make sure I understand you.

10  The first draft was drafted by Kansas City Power & Light, and

11  that was put up on an ELMO and you-all went page-by-page,

12  line-by-line?

13          A.     Yes.  And that occurred over a period of days.

14          Q.     Several days?

15          A.     Yes.

16          Q.     Were you present at all those drafting

17  sessions?

18          A.     Yes, I was.

19          Q.     Let me -- do you have a copy of the plan?

20          A.     I do not in front of me.

21                 COMMISSIONER KENNEY:  Can somebody provide it

22  to Mr. Giles, please.

23                 MR. FISCHER:  Yes, sir.

24                 JUDGE PRIDGIN:  Mr. Fischer is getting it.

25  BY COMMISSIONER KENNEY:
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1          Q.     Let's look at Paragraph Q on page 28, Roman

2  numeral three, capital B, number one, Paragraph Q, the --

3  what is now becoming the infamous cost control process for

4  construction expenditures paragraph.

5          A.     Yes, I see it.

6          Q.     Who drafted that particular paragraph?  Would

7  that have been in the initial draft that Kansas City Power &

8  Light drafted?

9          A.     I believe so, yes.

10          Q.     Okay.  And I'm really getting into the weeds

11  here.  Do you know specifically who at Kansas City Power &

12  Light would have drafted the first draft?

13          A.     Probably Mr. Fischer.

14          Q.     Okay.  All right.  Do you know if that

15  paragraph changed at all substantively -- well, not even

16  substantive.  I don't want to qualify it.

17                 Do you know if that paragraph changed at all

18  from how it was presented in the very first draft, drafted by

19  Mr. Fischer until the ultimate draft that was signed by the

20  parties, if you know?

21          A.     The only thing I can say is I would not

22  anticipate it had changed at all because we did not have any

23  discussion on this paragraph at all.  This was the least

24  discussed topic of many topics in this -- in this drafting.

25  It was not a concern.  It did not appear to be a concern to
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1  anyone.

2          Q.     That's funny how these things turn out, that

3  the least discussed paragraph is now morphed into one of the

4  most discussed paragraphs.

5          A.     You're exactly right.  And, you know, and that

6  really goes to the heart of the argument because --

7          Q.     Yes, it does.

8          A.     -- had we known, I think we would have spent

9  more time defining these terms.

10          Q.     My thoughts exactly.  So there was -- and this

11  is probably redundant, but I just want to be clear.

12                 It was never discussed how cost overruns would

13  be identified and explained?

14          A.     Never.

15          Q.     Are you aware of whether there is any

16  construction industry standard for identifying and explaining

17  cost overruns?

18          A.     No, I'm not aware of any.  Mr. Meyer may have

19  a better idea, but I know Mr. Meyer in his testimony has said

20  that KCP&L's is in the top 25 percent of the industry.

21          Q.     Kansas City Power & Light -- I'm sorry, Kansas

22  City Power & Light what?

23          A.     Cost control system.

24          Q.     Oh.  And, similarly, the phrase "definitive

25  estimate" was never discussed and what that meant?
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1          A.     No, not at all.  I know at the time that

2  phrase was used in the Wolf Creek order, but I also know that

3  the Kansas statute currently has a definition of definitive

4  estimate, and that definition, as clearly as it defines it,

5  is the original estimate.  But no, we --

6          Q.     That's defined in the Kansas order or Kansas

7  statute?

8          A.     Kansas statute.

9          Q.     Before or after this agreement was entered

10  into?

11          A.     That would have been before this agreement.

12          Q.     But it was never discussed that the intention

13  would be to have that definition apply to this phrase in this

14  document, right?

15          A.     No, not at all.  It wasn't discussed at all.

16          Q.     All right.  Okay.  You said that Kansas City

17  Power & Light's cost control system is ranked in the top 25

18  percent, and that's Mr. Meyer's testimony?

19          A.     Yes.

20          Q.     It's ranked by what entity or whom?

21          A.     I think that was Mr. Meyer's opinion rather

22  than --

23          Q.     Oh.

24          A.     He's indicating that, of all the systems he's

25  seen, he would rank it within the top 25.
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1          Q.     Oh, I see.  Okay.  Were you involved in the

2  drafting of the comprehensive energy plan, construction

3  projects, cost control system?

4          A.     Yes.

5          Q.     And were you involved in that -- go ahead, I'm

6  sorry.

7          A.     My involvement was really instructions as to

8  what -- what I expected in my review of the final product.  I

9  didn't work day-to-day on putting it together.

10          Q.     Were you at the July 11th, 2006, meeting when

11  this was presented to Staff for the first time?

12          A.     I was not in that particular meeting.  Mr. Tim

13  Rush, who reported to me at the time, led that meeting.

14          Q.     Okay.

15          A.     I believe I had some other commitment.

16          Q.     And that's the meeting for which we do have

17  the sign-in sheet, right?

18          A.     Yes.

19          Q.     Okay.  Give me just a second here.  Okay.

20  Just so I'm clear on a couple of things, we were talking

21  about the engineering, procurement, construction contracts

22  for the boiler in the AQCS.

23                 That was the only portion of the project that

24  had an EPC, correct?

25          A.     Yes.  The balance of plant was not an EPC.  It
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1  was what would be called a construction contract.  Burns &

2  McDonnell did the engineering, and Kiewit did the execution

3  and construction.

4          Q.     Okay.  And you guys did the procurement?

5          A.     Yes.  There were -- I believe Kiewit did do

6  some procurement as well in the DOP, but KCP&L had already

7  procured most of the primary equipment.

8          Q.     Now, I think I read testimony somewhere that

9  Kansas City Power & Light hadn't embarked on a construction

10  project of this size since the Wolf Creek plant, and then

11  maybe the rebuilding of Hawthorn 5 was close but not exactly

12  as large.  Is that your recollection?

13          A.     Yes.

14          Q.     Do you recall -- well, and let me backup.  And

15  there was also some testimony that Ernst & Young did an audit

16  of the relationship among the various contractors, and there

17  was also an entity called Strategic Talent Solutions that did

18  an assessment of the relationship between the contractors.

19  Do you remember that?

20          A.     Yes.

21          Q.     Are you aware of whether outside auditors or

22  consultants were brought in on the Wolf Creek project to

23  assess the relationship between the parties?

24          A.     I don't recall whether they were brought in

25  for that purpose or not.  I know there was a significant
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1  amount of turnover in KCP&L's internal audit group itself

2  during that case.

3          Q.     Okay.  Do you know if it's standard to pay

4  outside consultants to assess the relationship among

5  contractors on projects of this size, if you know?

6          A.     I don't really know, but I could say that

7  Ernst & Young was really KCP&L -- was supplementing KCP&L's

8  own internal audit group.  Our internal audit group at that

9  time didn't have the construction background and resources,

10  so Ernst & Young wasn't really there other than to supplement

11  KCP&L's own internal auditing group.  With the Strategic

12  Talent Solutions group, they had been on KCP&L's list of

13  doing environment or leadership profiles and 360 feedback

14  type things for human resources long before the project

15  began.

16          Q.     Oh, I see.

17          A.     So it was -- it wasn't like Strategic Talent

18  Solutions, we went and hired them for this purpose.  They

19  were always already onsite and doing work for KCP&L.  So

20  when -- when the executives discovered that, not

21  surprisingly, you've got a lot of people working together for

22  the first time in a lot of different cultural backgrounds,

23  there might be some tensions, and STS was instructed to do

24  this study to go see what could be improved.

25                 COMMISSIONER KENNEY:  Gotcha.  Thank you for
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1  your time, sir.  I don't have any other questions.

2                 JUDGE PRIDGIN:  Commissioner Kenney, thank

3  you.  I don't have any questions either.  This looks to be a

4  pretty natural break to break for lunch.  Is there anything

5  further from counsel before we adjourn for lunch?  All right.

6  We will stay in recess until 1:45.  I'll see if we have

7  anything further from counsel, and then we will resume

8  Mr. Giles's examination.  Thank you.

9                 COMMISSIONER KENNEY:  Judge, real quick.  I

10  asked about this -- this can or cannot be -- I don't think it

11  needs to be on the record.

12                 (An off-the-record discussion was held.)

13                 JUDGE PRIDGIN:  Good afternoon.  We are back

14  on the record.  When we adjourned for lunch, I believe bench

15  questions were finished for Mr. Giles and we are back for

16  recross-examination.  Is there anything from counsel before

17  we begin?  Recross, Mr. Schwarz?

18                 MR. SCHWARZ:  Yes.

19                 JUDGE PRIDGIN:  When you're ready, sir.

20                 MR. SCHWARZ:  Thank you.

21                 JUDGE PRIDGIN:  Mr. Schwarz, this is HC,

22  correct, that you're putting on the board?  It's not being

23  broadcast, that's why I'm asking.

24                 MR. SCHWARZ:  I'm not going to put it on the

25  board.  There's no Commissioners, I'm not sure they can read
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1  it anyway.

2                       RECROSS-EXAMINATION

3  QUESTIONS BY MR. SCHWARZ:

4          Q.     Good afternoon, Mr. Giles.

5          A.     Good afternoon.

6          Q.     You talked at length about the control budget

7  estimate, did you not?

8          A.     I did.

9          Q.     And I've handed you what is the control budget

10  estimate, have I not?

11          A.     Um.

12          Q.     Let me represent that it is.  Take a look at

13  it and see if you're familiar with that.

14          A.     Yes, there are four columns on this and the

15  last column is titled December '06 control budget estimate.

16          Q.     Okay.  Would you take a look at number -- down

17  the left-hand side, there are numbers numbering the groupings

18  of the cost estimates.  Would you take a look at number

19  seven, and the one, two, three, four -- fifth, sixth and

20  seventh items down, "escalation for labor, non-boiler APC,"

21  "escalation materials, non-boiler APC" and "escalation

22  indirects;" is that correct?

23          A.     Correct.

24          Q.     And if you go over to the CBE column, it

25  indicates that those are all included, does it not?
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1          A.     Yes.

2          Q.     Likewise, if you look at number eight on

3  owners's indirects under -- it's the second line from the

4  bottom, it says "Escalation on indirects," does it not?

5          A.     Yes.

6          Q.     And that, too, is included in the right-hand

7  column?

8          A.     Yes.

9          Q.     And then line number ten is "project costs

10  without contingency and financing?"

11          A.     Correct.

12          Q.     And the total of that is 1 billion, 465

13  million?

14          A.     Yes.

15          Q.     Okay.  So if you add up all those costs

16  including the expected escalation of those costs, in December

17  of '06 you come up with 1.465 billion; is that correct?

18          A.     Yes, excluding contingency.

19          Q.     Excluding contingencies and financing?

20          A.     Correct.

21          Q.     A non-trivial item?

22          A.     Correct.

23          Q.     And there has been much testimony that at the

24  time of this December '06 control budget estimate, there was

25  already a billion dollars under contract on the project, do
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1  you recall that?

2          A.     I believe that's correct.

3          Q.     So that would suggest that maybe 465 million

4  was still on contract?

5          A.     Correct.

6          Q.     Okay.  And if you go just below that, you have

7  an owner's contingency of a 145 million and a low probability

8  high impact contingency of 75 million, correct?

9          A.     Correct.

10          Q.     That totals 220 million?

11          A.     Yes.

12          Q.     And that's additional contingencies over the

13  project costs including the expected escalations?

14          A.     Yes.

15          Q.     And I want to continue from over here, if I

16  may.  And these figures would have been vetted by Schiff

17  Hardin?  Schiff Hardin was on board at this stage?

18          A.     Yes.

19          Q.     And Burns & McDonnell?

20          A.     They provided input, yes.

21          Q.     And the executive oversight committee?

22          A.     Yes.

23          Q.     And the project team?

24          A.     Correct.

25          Q.     You suggested in one of your answers to one of
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1  the Commissioner's questions that Mr. Jones had talked to

2  five or six possible EPC contractors.  Do you recall that?

3          A.     I do.

4          Q.     Are you aware that Mr. Jones only identified a

5  single EPC contractor in his testimony of Washington Mutual

6  that he had spoken to?

7          A.     I discussed two different queries by Mr. Jones

8  and the query that I was referring to, I saw an e-mail where

9  he had contacted more than one.

10          Q.     Okay.

11                 MR. SCHWARZ:  I think that's all that I have.

12                 JUDGE PRIDGIN:  Mr. Schwarz, thank you.  Mr.

13  Mills?

14                       RECROSS-EXAMINATION

15  QUESTIONS BY MR. MILLS:

16          Q.     The two -- just to follow-up, the two

17  different sets of inquiries about EPCs, the first one was

18  about an EPC for the entire project, correct?

19          A.     Correct.

20          Q.     Is it your testimony that for that one,

21  Mr. Jones talked to five or six contractors or for the second

22  one?

23          A.     My understanding, it was for the first one.

24          Q.     Okay.  Now one of the questions that you had,

25  I believe it was from Commissioner Gunn, had to do with the K
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1  reports.  When did the K reports start being produced?

2          A.     Would have been first quarter after the

3  control budget.

4          Q.     Okay.  I thought you had testimony that there

5  were some in early 2006?

6          A.     There were K reports for other projects, but I

7  don't believe there was one for Iatan --

8          Q.     Okay.

9          A.     -- until the control budget was established.

10          Q.     Because by definition, the K reports track

11  changes from the control budget?

12          A.     Correct.

13          Q.     Okay.  Now you had a number of questions about

14  the Schiff Hardin expenses, and with respect to charging to

15  plant as opposed to expense in this rate case expense, did

16  KCP&L take the same approach in Missouri as it did in Kansas?

17          A.     To the best of my knowledge, yes.

18          Q.     In response to one of the Commissioner's

19  questions, you made reference to a project leader who doesn't

20  tell you what you need to know until it's too late.  Do you

21  recall that?

22          A.     I do.

23          Q.     Did a situation like that ever arise on the

24  Iatan projects?

25          A.     No.  I believe I was referring to other
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1  projects, past projects where that could happen.

2          Q.     Has it ever happened in your experience at

3  KCP&L?

4          A.     I wasn't nearly as involved with the other

5  projects as this one, but, you know, subject to saying I'm

6  speculating, I'm sure it happened on at least Wolf Creek.

7          Q.     Now with respect to the definitive estimate as

8  that term is used in the CEP, isn't the significance for

9  calling for a definitive estimate in the CEP that the parties

10  thought a definitive estimate would be an accurate estimate

11  and early in the process?

12          A.     No, that was not discussed at all.

13          Q.     So how do you know what the other parties

14  thought it meant?

15          A.     I don't.  I know it was not discussed and I

16  know it's not what I took it to mean.

17          Q.     Okay.  You took it to mean something other

18  than what the industry standard definition is; is that

19  correct?

20          A.     No, at that time I didn't even know what the

21  industry standard was.

22          Q.     Do you now?

23          A.     Yes.

24          Q.     And at the time that you drafted the CEP, did

25  you take it to mean something other than what the industry
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1  standard you have later learned?

2          A.     Yes.

3          Q.     Okay.  So with respect to your understanding

4  of the use of the term "definitive estimate" in the CEP, it

5  was your understanding that that meant that you'd come up

6  with a pretty good budget within six months of the deadline.

7          A.     It was my understanding we would come up with

8  the best budget we could within that six-month period and

9  that would be what we tracked to for the project, yes, that's

10  correct.

11          Q.     Now you had some questions, I believe they

12  were from Commissioner Kenny, about the actual drafting

13  process of the CEP.  Were either Bob Schallenberg or Cary

14  Featherstone present during some or all of those drafting

15  sessions?

16          A.     Yes.

17          Q.     Both of them?

18          A.     I am not sure about Mr. Featherstone, but I

19  recall Mr. Schallenberg being at every meeting, yes.

20          Q.     Now you were also asked some questions about

21  the cost control document that was provided to the parties in

22  July of 2006.  Do you recall that?

23          A.     I do.

24          Q.     Was that document provided to the parties

25  significantly in advance of the July 11, 2006 meeting?
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1          A.     I don't recall.

2          Q.     Is it possible it was provided to parties at

3  the meeting?

4          A.     I don't have any knowledge or recollection

5  when it was provided.

6          Q.     You don't have any memory of sending it out in

7  the advance of the meeting?

8          A.     No.

9          Q.     Okay.  If it had been provided either at or

10  shortly before the meeting, would that perhaps explain the

11  lack of immediate feedback?

12          A.     I don't know that I've said there was any lack

13  of immediate feedback.

14          Q.     It's a fairly lengthy document, is it not?

15          A.     It is.

16          Q.     Fair amount of detail, correct?

17          A.     Very thorough.

18                 MR. MILLS:  That's all I have.  Thank you.

19                 JUDGE PRIDGIN:  Mr. Mills, thank you.

20  Ms. Ott?

21                       RECROSS-EXAMINATION

22  QUESTIONS BY MS. OTT:

23          Q.     Mr. Giles, going back to the definitive

24  estimate, did Schiff Hardin ever define "definitive estimate"

25  for you?
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1          A.     I believe I testified that Mr. Meyer, who is a

2  subcontractor to Schiff, was the individual that first

3  pointed out to me that in the industry, here is what a

4  definitive estimate typically represents, so yes, Mr. Meyer

5  was the individual that pointed that out to me.

6          Q.     Did any employee of Schiff Hardin, not a

7  contractor of Schiff Hardin, ever define what definitive

8  estimate meant to you?

9          A.     No.

10          Q.     Okay.

11          A.     Mr. Meyer.

12          Q.     But he's a contractor, he's not an actual

13  employee of Schiff Hardin?

14          A.     Correct.

15          Q.     Now did the control budget have contingencies

16  because the project wasn't significantly engineered?

17          A.     That would be one of the reasons, yes.

18          Q.     You were talking about the quarterly reports.

19  Who developed the reports that you provided during those

20  quarterly meetings?

21          A.     The contents of the report were a shared

22  responsibility of various individuals on the project

23  leadership team and their subordinates.  They would do a

24  draft of the -- of the report.  The report would be reviewed

25  by myself, Schiff Hardin -- a number of people.  And
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1  ultimately, it was reviewed by Mr. Downey as well before it

2  was transmitted.

3          Q.     So KCP&L employees did the first draft of

4  those reports?

5          A.     Yes.

6          Q.     Okay.  With Commissioner Gunn, you had some

7  discussions with change orders and Mr. Elliott.  Have you

8  ever seen Mr. Elliott sponsor an adjustment in a case?

9          A.     I don't know.

10          Q.     Have you ever seen Mr. Elliott sponsor a

11  disallowance in a case?

12          A.     I don't know.

13          Q.     Now, you also with Mr. -- Commissioner Gunn

14  spoke of the controlled budget estimate.  Did that control

15  budget estimate include $40 million for unit trains,

16  railcars?

17          A.     Yes, it did, 37 million.

18          Q.     Did -- and KCP&L decided not to obtain those

19  railcars, correct?

20          A.     Not to own the railcars.  Our decision in

21  economic evaluation indicated it would be more cost effective

22  to lease them.

23          Q.     Did KCP&L ever adjust this control budget

24  estimate to not reflect the purchase of those railcars?

25          A.     No.
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1          Q.     Now, going back to Mr. Elliott, did he ever

2  inform you that he did not look at the cost of the -- of

3  Iatan?

4          A.     Not me personally.  I understand he did inform

5  Mr. Davis of that, but he never discussed it with me

6  directly.

7          Q.     With Commissioner Jarrett, you were having

8  some discussions about Mr. Drabinski and Burns & Mc, and

9  there wasn't any discovery issues at the KCC.  Did KCP&L

10  prevent Mr. Drabinski from meeting with Burns & Mc?

11          A.     No.

12          Q.     Were you aware of any other parties in the

13  Kansas rate case that had concerns about information being

14  withheld about Schiff Hardin?

15          A.     Not that I'm aware of.

16          Q.     Now, you were having conversations about

17  Mr. Maiman and Mr. Downey and Schiff Hardin, how that

18  relationship was established.  And I just want to be clear.

19  Mr. Downey and Mr. Maiman were contacts or former co-workers

20  from Commonwealth Edison, correct?

21          A.     Mr. Maiman and who did you say?

22          Q.     Mr. Downey.

23          A.     That's my understanding, yes.

24          Q.     And then Maiman is the one who recommended

25  Mr. Downey to you at Schiff Hardin?
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1          A.     That's my understanding.  Mr. Downey will

2  follow me, he's probably better to answer that, but that's my

3  understanding.

4          Q.     And Mr. Maiman is a contractor for Schiff?

5          A.     I don't know that he was at that time or not.

6  And he's not today.  He was at some point.  Mr. Downey can

7  give you more detail.

8          Q.     Okay.  Going back to the control budget

9  estimate that was drafted when it was 20 to 25 percent

10  engineered.  Wasn't the point of the contingency within that

11  control budget to capture the increases that would go above

12  and beyond the control budget estimate?

13          A.     Yes.

14          Q.     Now, you were also discussing that you

15  expected there to be budget increases with the project.  So

16  when you were talking about "expected," are you talking about

17  expected over the 200 -- 200 million contingency or was that

18  meant to be you expected increases because of the

19  contingency -- there was a contingency built in?

20          A.     I think that was in response to a question

21  from, I believe, Commissioner Gunn, and I believe my response

22  was that the control budget estimate was the best estimate we

23  had at the time.  And including the contingency, I didn't

24  think it was accurate to say that we didn't believe that was

25  a good budget.  Mr. Gunn inquired whether I expected it to go
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1  up.  I believe my response was I would expect it to go up, if

2  anything.

3          Q.     Above the contingency?

4          A.     Above the 1.685 total budget.

5          Q.     So you didn't think the amount built in for

6  the contingency was adequate to recover what you thought the

7  cost of the plant would be?

8          A.     At the time -- as I stated, at the time we did

9  the budget, we thought we had a good budget.  And I was

10  responding to his question in retrospect.  And given that the

11  commodity market was increasing beyond what we had

12  anticipated in the control budget, I would have expected the

13  budget to go up rather than down.

14          Q.     You were also having some conversations where

15  you and Mr. Featherstone had worked on Wolf Creek together

16  and had some concerns with the reconciliation packages.  And

17  then you were talking about the drafting of the CEP.  Did you

18  have any discussions with Mr. Featherstone prior to, I

19  believe you said Mr. Fischer drafted the CEP, that -- about

20  what should be contained within that document?

21          A.     Well, the only discussions we had were as I --

22  as I've testified.  We both wanted some language that we

23  would have a cost control system that explained overruns and

24  we put the language in and that was the end of the

25  discussion.  It didn't last more than five minutes.
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1          Q.     Was that prior, though, to Mr. Fischer

2  drafting -- taking the first draft?

3          A.     Yes.

4          Q.     Okay.  Going back to the crane accident and

5  you said that the only thing would be the accrual on the

6  books.  Did KCP&L pay Schiff and Packer Engineering any money

7  related to the crane acciden?

8          A.     I believe we did.

9          Q.     Do you know how much money that was?

10          A.     No.  I don't know if it got charged to the

11  project or not.

12          Q.     You were also discussing EPC and multi-prime,

13  and you stated that the only EPC was the boiler in the AQCS.

14  Do you know if the Pullman Power had an EPC for the chimney?

15          A.     I don't know if Pullman was an EPC.  I know

16  subsequent to my testimony, it's been pointed out to me that

17  there were smaller EPC contracts other than Alstom on the

18  project.  I was focused mainly on the large ones.

19                 MS. OTT:  I have nothing further.

20                 JUDGE PRIDGIN:  Ms. Ott, thank you.  Redirect?

21                 MR. FISCHER:  Thank you, Judge.

22                      REDIRECT EXAMINATION

23  QUESTIONS BY MR. FISCHER:

24          Q.     Mr. Giles, I think I'd like to begin with

25  where we began, the regulatory plan itself.  There were a lot
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1  of questions about that.  Could you give a little more

2  background on how that regulatory plan came to be, since

3  you're the primary witness that was there?

4          A.     Sure.  The regulatory plan was the culmination

5  of a long process that KCP&L undertook beginning in

6  late-2003, early-2004.  KCP&L actually developed a tentative

7  comprehensive energy plan, a five-year plan based on input

8  from a variety of stakeholders, consumers, commissions,

9  regulatory staffs, the public in general.

10                 Once that preliminary CEP, or comprehensive

11  energy plan, had been developed, I did a presentation along

12  with John Grimwade in April, 2004, to the Commissioners in an

13  open agenda session.  And in that presentation, I indicated

14  that in order for KCP&L to move forward with any of these

15  projects, we needed a collaboration with the Staff, the OPC,

16  and any other public that would be interested in joining

17  that.  I believe it was in May of 2004, the Commission opened

18  a workshop docket.

19                 At the same time, the Kansas Commission also

20  opened a workshop docket.  And it was the expectation that

21  during these collaborations, we would be able to come to an

22  agreement in a stipulation, in separate agreements, one for

23  Missouri and one for Kansas, that would enable the KCP&L to

24  move forward and actually implement and execute the

25  comprehensive energy plan.  We began that process after the



EVIDENTIARY HEARING VOL. 19   01-21-2011

1155
TIGER COURT REPORTING, LLC

573.886.8942  www.tigercr.com

1  Commission's Order, which was sometime in May or June of '04,

2  and we did not culminate that process with an agreement in

3  Missouri until I believe it was May of '08.  In Kansas, it

4  was August, '08.

5                 And then subsequent to that agreement, we had

6  an amended agreement in Missouri to reflect any items the

7  Missouri parties wanted to pick out of the Kansas agreement.

8  So the final amended agreement, I believe, was in August

9  of '08.

10          Q.     The actual drafting of that particular

11  agreement was of interest to one of the Commissioners.  Do

12  you recall how long it took for us to get to a final draft of

13  that agreement?

14          A.     Yes, it took -- it took probably six months of

15  collaboration to even get to the point where we could begin

16  to draft the agreement.  It took another three months to

17  actually draft the agreement.

18          Q.     Do you recall the original piece of paper that

19  we looked at was pretty thin?

20          A.     Yes, it was very thin.  We worked day after

21  day and after a certain period of time, we all sat in the

22  same -- we decided we had to speed this up.  We all got in

23  the same room, got it on an ELMO and went line-by-line for a

24  period of days on the language.

25          Q.     And nights, if I recall?
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1          A.     Yes, late into the evening.

2          Q.     What were some of the provisions that were

3  added that we hadn't thought about?  Do you recall some of

4  those?

5          A.     Some of them, for instance, that the parties

6  requested, no, we would not be able to use a rider, a single

7  issue rate-making item that came out of the Senate Bill 379,

8  I think it was -- or 179, I can't recall -- but we would not

9  be able to use that until the year 2015.  There were other

10  provisions such as the amortization, the rate case schedule.

11  We had programs for demand-side management, we had

12  transmission and distribution projects.  There were a number

13  of provisions both the company received -- as I would

14  characterize it, benefits to the company and benefits to the

15  parties.

16          Q.     There were a number of appendices that were

17  added later on, not the original draft; is that right?

18          A.     Correct.  We -- we had appendices that

19  discussed pension trackers, amortization, credit metrics,

20  financing, credit rating, rate freeze with both a moratorium

21  on a rate reduction and a limit to the number of cases we

22  could file and what time period.  It was a pretty exhaustive,

23  difficult negotiation.

24          Q.     And I believe you indicated you had

25  discussions with one of the Staff people about that, what
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1  became Paragraph Q; is that right?

2          A.     Yes.  That language was added based on a

3  conversation Mr. Featherstone and I had had and it was the

4  least talked about issue anywhere in the document.

5          Q.     Would that have been likely one that was added

6  on the ELMO while we were talking those nights?

7          A.     No, I believe it was in the document very

8  early on.

9          Q.     Okay.  And we were doing this in what year,

10  what year were we drafting?

11          A.     We were drafting this document in 2005, in the

12  March, April time frame.

13          Q.     And then after that stipulation was actually

14  signed, were there -- were there further hearings or

15  proceedings to consider it?

16          A.     Yes, the stipulation was done unanimous.  And

17  in terms of we didn't know what parties were interested that

18  had not participated, for instance, and I believe a couple of

19  parties requested a hearing.  The Commission ordered a

20  hearing on the stipulation and agreement and I don't recall

21  all the parties, but I believe Sierra Club may have been one

22  that wanted that hearing.  The hearing was held.  The

23  Commission ultimately approved the agreement.

24          Q.     Do you recall if any -- if that order got

25  appealed?
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1          A.     I do recall the order was appealed.  I don't

2  recall which party appealed, but I recall all the appeals

3  were -- were not granted.

4          Q.     Well, it sounds like a big effort.  Why did

5  KCP&L go through all that trouble of trying to work out a

6  regulatory plan?

7          A.     Much like the situation KCP&L's in today,

8  there is no predetermination statute or provision in

9  Missouri.  And used to be in -- the last time we built power

10  plants, both Iatan 1 and Wolf Creek, utilities typically made

11  the decision based on their resource needs, plan the

12  capacity, built it, and then filed a rate case to recover the

13  costs.

14                 In the environment that KCP&L was operating in

15  in 2004, that's not -- that was not possible to do.  Credit

16  rating agencies, investors have a much more visible presence

17  with utilities.  And to announce a major project, let alone a

18  comprehensive energy plant project of the magnitude and the

19  dollars KCP&L had planned, absent some assurance that the

20  prudence of going forward was supported, we would have been

21  downgraded by our credit rating agencies and potentially

22  downgraded below investment grade.

23          Q.     To your knowledge, had the Commission

24  previously approved such a comprehensive regulatory plan?

25          A.     No.  We were the first to have such an
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1  approval in Missouri and Kansas, and to my knowledge, the

2  first in the country to have such a plan.  We actually --

3  KCP&L actually won an award from the Edison Electric

4  Institute for this innovative approach to regulatory.

5          Q.     Was this a collaborative approach with a lot

6  of different parties of the Commission?

7          A.     It was a collaborative approach and obviously

8  KCP&L could not have obtained what it needed without the

9  support and cooperation of the Commission Staff, consumer

10  counsels, and other parties.

11          Q.     Was a similar effort going on in Kansas at the

12  same time?

13          A.     Yes, a parallel effort was ongoing in Kansas

14  and initially the workshop collaborations were held jointly

15  until we got far enough down the -- the path that we were

16  negotiating individual agreements.  At that time, the

17  meetings broke up to separate collaboration; one with

18  Missouri, one with Kansas.

19          Q.     Was there a provision in the Missouri

20  regulatory plan that parties could bring back provisions from

21  the Kansas regulatory plan if they found it desirable?

22          A.     Yes.  The agreement that was struck in

23  Missouri -- since we were in continuing discussions with

24  Kansas -- the parties wanted what was termed or most favored

25  "nation clause," which essentially said that once we approve
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1  this agreement or the Commission approves it, if Kansas

2  approves a different agreement, we have the ability to read

3  through that agreement and take any provision out of it that

4  we deem should be in the Missouri agreement.

5          Q.     Were there also provisions about joint owners

6  in the regulatory plan in Missouri?

7          A.     Yes, there were.  There was -- at that time,

8  many individual utility companies and cooperatives were

9  interested in coal capacity, and particularly in Iatan 2.  We

10  had a variety of partners that would have taken various

11  shares.  And in that agreement, we identified the partners

12  and the shares based on a, at that time, I believe

13  800-megawatt unit.

14                 And subsequently, when we became aware of

15  another party interested, we expanded that to a 50 -- an

16  850-megawatt unit and added another partner that was not part

17  of the Missouri list but became a part of the Kansas, which

18  was KEPCO.

19          Q.     There was discussion about the concept of

20  transparency.  What does that mean to you?

21          A.     What transparency means to me, and it was

22  inherent in my mind at the time of the 2005 agreement and

23  throughout the construction of the project is that KCP&L

24  would provide ongoing contemporaneous data to the parties, to

25  the Staff as the project was developed and executed so that
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1  they knew every decision we were making, when we made it, why

2  we made it.  And any cost increase in the scheduled

3  deviations were documented and Staff had access to all of

4  those thought processes and decisions.

5          Q.     Were those provided to the signatory parties

6  in Missouri on a quarterly basis?

7          A.     Yes, we used the quarterly reports to inform

8  all the parties and we subsequently followed up with a

9  face-to-face meeting with all the parties that chose to

10  attend.  And in those meetings, we not only went through the

11  quarterly report but gave a realtime update as of that very

12  morning of any activities, problems, issues, cost of the

13  plant.

14                 MR. FISCHER:  Judge, I'd like to have an

15  exhibit marked.

16                 JUDGE PRIDGIN:  Do you have a number?

17                 MR. FISCHER:  Is it 71 or is it -- it would be

18  a -- I guess still an HC exhibit.

19                 JUDGE PRIDGIN:  I'm not showing a 71, but I

20  could be wrong.  Mr. Fischer, I think this is 70.

21                 (Exhibit No. 70-HC was marked for

22  identification by the Court Reporter.)

23  BY MR. FISCHER:

24          Q.     Mr. Giles, would you take a look at what has

25  been marked as Exhibit 70-HC and describe what that is?
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1          A.     This is the strategic infrastructure

2  investment status report, 2006, dated April 28th, 2006, in

3  Case No. EO-2005-0329 and this is the quarterly report that I

4  was referring to.  This would be the first quarter it was

5  prepared, which was as it indicates, 2006, first quarter.

6          Q.     Were you involved in the preparation of this

7  document?

8          A.     Yes, I was.

9          Q.     What kind of information is included in this

10  document, if you could summarize in a high level?

11          A.     There is an introduction in this particular

12  one and that may have been because it was the first

13  exhaustive summary.  It details the wind project status,

14  actual plant expenditures, wind project schedule, bid

15  specifications, contracts, transmission studies,

16  interconnection agreement.  It does a similar for the La

17  Cygne SER project, which was active at that time.  Describes

18  in detail the bid specifications, contractor selection

19  evaluation, milestone project schedule.

20                 There are exhibits attached that show

21  projected and actual expenditures through the quarter and the

22  variance and percent, various A -- B&W Babcock Wilcox

23  critical path project schedule, summary of activities.  Then

24  we begin with the Iatan project status update, describes

25  Unit 2, steam turbine and generator, requests for proposal
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1  that went to GE, Mitsubishi, Siemens and Toyota, updates the

2  status of the Unit 2 boiler and SER system, unit 12 AQCS

3  systems.  Again, bid specifications, project permits, summary

4  of actual planned expenditures, milestone schedule, and then

5  that's followed with the same type of review for the T and D

6  projects and --

7          Q.     I notice there on Page 33 as an Exhibit A.

8  What does that relate to?

9          A.     Exhibit A is the pro -- Iatan project cost

10  summary.  This precedes the control budget development, so

11  basically what is shown here is the KCP&L costs to date,

12  engineering services, and legal and financial services.  It

13  shows in this first quarterly report the total expenditures

14  were about $8.1 million.

15                 MR. FISCHER:  Judge, I'd move for the

16  admission of 70-HC.

17                 JUDGE PRIDGIN:  70-HC is offered, any

18  objections?  Hearing none, 70HC is admitted, and that's KCP&L

19  70HC.

20                 (Exhibit No. 70-HC was received into

21  evidence.)

22  BY MR. FISCHER:

23          Q.     Mr. Giles, were there other quarterly reports

24  that were filed -- excuse me, that were distributed to the

25  signatory parties along the way?
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1          A.     Yes, this same format was used and a report

2  was prepared and provided to all the parties each and every

3  quarter.  I believe the December, 2010 report is being worked

4  on as we speak.

5          Q.     Would -- would this document show the

6  evolution of the project, the schedules, the costs, and all

7  the essential information that you provided to the signatory

8  parties?

9          A.     Yes.

10                 MR. FISCHER:  Judge, I'd ask that we reserve

11  another exhibit, 71.  We'd like to -- I don't have copies

12  yet, but I'd like to reserve an exhibit to introduce into the

13  record, the other exhibit -- the other quarterly reports that

14  were provided.

15                 JUDGE PRIDGIN:  And I'm sorry, those would be

16  all of the remaining quarterly reports?

17                 MR. FISCHER:  There would be 23 others, I

18  guess.

19                 JUDGE PRIDGIN:  Okay.  Thank you.

20  BY MR. FISCHER:

21          Q.     And would you -- would you be involved in the

22  preparation of those other quarterly reports?

23          A.     Yes, I have reviewed and been involved in each

24  report since this first one to the last one that's being

25  worked on right now.  I should also point out that in
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1  addition to these reports, when we met with the parties

2  quarterly, we provided them the latest schedule for the

3  project, level one schedule and we also provided them the

4  most recent cost data that we had available.

5          Q.     That would be the K report?

6          A.     Yes.

7          Q.     And that schedule document was a large

8  document, wasn't it, that had the critical path and a lot of

9  the information on it?

10          A.     Yes.

11          Q.     Okay.  Was any of this done in the spirit of

12  transparency?

13          A.     Absolutely.  It was all done in the spirit of

14  transparency and it was the company's objective -- KCP&L's

15  objective and my personal objective that that's how we set

16  the process up and that's how we were going to do it.  And

17  it's exactly what we did.

18          Q.     There was some questions on cross-examination

19  about that topic and the withholding of information, I

20  believe.  When KCP&L asserted its legal privilege related to

21  attorney-client information, was that an indication of the

22  lack of transparency?

23          A.     No, not at all.  It's -- there was nothing in

24  the agreement and nothing to my knowledge in the vein of

25  transparency that obligates the company to give up its legal
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1  rights under -- under either.

2          Q.     Did the Commission hold a proceeding that

3  ended up with an order that addressed whether KCP&L was being

4  unreasonable in withholding documents from the Staff as

5  related to the Iatan audits?

6          A.     Yes.  That hearing was held, I believe in

7  April of 2009 -- or pardon me, 2010.  I'm getting my years

8  mixed up here.  And it was a direct result of a response

9  KCP&L had made to the Commission Staff's December 31, 2009,

10  audit report.  And in that report, Staff made allegations

11  that they could not complete their audit, one, because of

12  withheld documents; and two, because the cost control system

13  somehow was inadequate.  So KCP&L responded to that and the

14  Commission held a hearing.

15                 The Commission found that KCP&L had not been

16  withholding documents and upheld the Commission's position.

17  At that time, the Commission did not rule on whether the

18  cost -- the -- not the class --

19          Q.     Cost control?

20          A.     -- the cost control system was appropriate or

21  not, therefore, Staff has continued to assert that.

22          Q.     At the time of that hearing, what was your

23  impression of where -- or slightly before that hearing in the

24  depositions that occurred, what was your impression of where

25  the audit status -- what was the audit status?  What was your
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1  impression?

2          A.     Well, the -- the audit did not actually begin,

3  my understanding, on Unit 1 until after the rate case was

4  concluded.  I'm aware from depositions Mr. Hyneman joined

5  that audit effort in August of '08.  When the audit report

6  was issued in December 31, 2009, other than various expense

7  reports, mileage charges of that nature, give some

8  gratuities, the audit staff had not completed what I would

9  call a prudence audit.

10          Q.     Had you seen Mr. Elliott involved out in the

11  plant before that time?

12          A.     Yes, Mr. Elliott was onsite in early '07 and I

13  believe he had at least monthly site visits.  And he was well

14  aware of daily, if not weekly, activities at the plant.

15          Q.     What was your impression of what Mr. Elliott

16  was doing during that period?

17          A.     Up until the time the Staff filed its

18  testimony in the last rate case, ER-0089, which I think was

19  in February of 2008, I may be wrong on my date.  But in any

20  event, my understanding was Dave Elliott was actually up at

21  the site doing what I anticipated when I drafted the

22  regulatory plan.  He was going to follow this project from

23  its inception and was going to be onsite looking at the

24  documents and reviewing those documents and seeing how the

25  company was running the project and what kind of decisions it
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1  was making and whether those decisions were explained or not.

2          Q.     Did Mr. Elliott generally attend the quarterly

3  meetings that we held in Jefferson City as well?

4          A.     Yes, he did.

5          Q.     There was some discussion, I think, with one

6  of the Commissioners and we were looking for an attendance

7  sheet about a meeting where you talked about the -- the

8  reforecast process.

9          A.     Yes.

10                 MR. FISCHER:  I'd like to have an exhibit

11  marked.

12                 JUDGE PRIDGIN:  I believe we're up to 72?

13                 (Exhibit No. 72 was marked for identification

14  by the Court Reporter.)

15  BY MR. FISCHER:

16          Q.     Mr. Giles, will you take a moment to look at

17  what this document is?

18          A.     Yes.  This is the document that details the

19  presentation outline to the regulatory plan signatories on

20  January 22nd, 2007, and this would have been the meeting that

21  we presented the cost estimate for Iatan 2.  And the

22  particulars on this is an introduction by myself; status

23  update Iatan 2 and Iatan 1 was Brent Davis; level 1 and 3

24  schedules cost control system, Terry Foster; cost estimate

25  Iatan 2, and this was the December '06 estimate, Davis; cost
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1  control system La Cygne, John Grimwade.  And attached to this

2  is a sign-up sheet.

3                 This is the meeting I referred to when I

4  explained to the Commission Staff and the other parties all

5  the people that attended this meeting, that KCP&L was using

6  this control budget estimate to track costs.  And as part of

7  its regulatory plan stipulation and agreement, this is the

8  budget that is referred to as the definitive estimate.

9          Q.     I may have misspoke whenever I asked about

10  that.  It's not the reforecast meeting, it's the original

11  meeting?

12          A.     This is the original control budget meeting.

13          Q.     And is Mr. Dave Elliott's name listed on the

14  attendance list?

15          A.     Yes, Mr. Elliott, Mr. Warren Wood, Mr. Bob

16  Schallenberg, Mr. Wess Henderson, Ms. Lena Mantle are the

17  attendees I see from Staff, and also Mr. Warren Wood from

18  Staff at that time.  Mike Taylor, who's an engineer that

19  works with Mr. Elliott.  I believe that's all the Staff

20  personnel.

21                 MR. FISCHER:  I'd move for the admission of

22  the exhibit.

23                 JUDGE PRIDGIN:  72 has been offered, any

24  objections?  Hearing none, 72 is admitted.

25                 (Exhibit No. 72 was received into evidence.)
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1  BY MR. FISCHER:

2          Q.     Mr. Giles, I believe you had some questions

3  about the -- what the EOC does from the Commission --

4  Commissioners?

5          A.     Yes, I did.

6          Q.     Could you explain or elaborate upon what

7  the -- what the EOC's involvement was in reviewing the

8  particular costs in the CBE or the process generally?

9          A.     In general, the EOC did not run the project.

10  The project leadership team and the -- whether it was the

11  senior director or vice-president of construction would run

12  the project.  In the EOC meetings, there was always an update

13  and identification of potential risks, cost increases,

14  schedule deviations, plus everything else that was going very

15  well with the project and the status update.  The EOC did not

16  approve or disapprove of routine management decisions at the

17  site.  It was kept apprised and any decisions it made were

18  very substantial strategic type decisions.

19          Q.     I think there was some questions about Schiff

20  Hardin in that process and whether what the expectations were

21  in terms of total budget.  A $20 million expenditure on a $2

22  billion project would be approximately what percent?

23          A.     One percent.

24          Q.     Would you expect if you didn't have the

25  expertise of a Schiff Hardin or someone similar to that, that
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1  costs could have gone up by more than one percent?

2                 MR. MILLS:  I object, calls for speculation.

3                 JUDGE PRIDGIN:  Mr. Fischer?

4  BY MR. FISCHER:

5          Q.     Well, based on -- based on your experience at

6  the -- at Iatan 1 and 2, do you have an opinion about whether

7  it was important to have proper management in place?

8          A.     Absolutely.  The value Schiff team -- Schiff

9  Hardin's team brought to the project saved the company and

10  its customers well over, in my opinion, what we paid for

11  their services.  At the time we hired Schiff Hardin and

12  included their fees in costs under control budget, as I

13  testified earlier, I believe it was between $5 and $10

14  million.  And after -- in hindsight, would we have gone out

15  for an RFP, we probably should have and would today.  On the

16  other hand, do I think we would have still hired Schiff

17  Hardin?  Absolutely.

18          Q.     The company's cost control system that we've

19  been talking about, is that the same cost control system

20  that's used in Kansas?

21          A.     It's the same system in Kansas, it's the same

22  system we used for each CEP project, including the wind

23  project, the SER project at La Cygne.

24          Q.     Did Mr. Drabinski at the KCC proceeding use

25  this cost control system to your knowledge?
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1          A.     Yes, he did.

2          Q.     You were asked a question by -- by Ms. Ott

3  about whether you disagreed with Walt Drabinski.  Do you

4  remember that question?

5          A.     I do.

6          Q.     And I believe you said you did; is that

7  correct?

8          A.     I do disagree with his conclusions.

9          Q.     Would you explain why you disagree?

10          A.     Mr. Drabinski did not conduct a, what I would

11  call a prudence audit and what our experts have described as

12  a prudence audit.  Mr. Drabinski took what he describes

13  himself as a holistic approach and basically by using certain

14  information early on in the project, early audit reports,

15  early project conclusions or risks that were identified, he'd

16  take some of those risks as absolutes that they happened when

17  I know in fact the risk never materialized and the company

18  mitigated many of those risks, if not all of them.

19                 So Mr. Drabinski would take an audit finding,

20  for instance, and say, well, this must have cost some money,

21  has no basis to support that.  He did not identify imprudent

22  decisions and follow-through to the next step and identify

23  the consequences of those decisions.

24          Q.     Is that -- do you have an understanding of

25  what Missouri law requires at all on the two-step process?
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1          A.     Yes, I have read Mr. Blanc's testimony and I

2  am -- I understand the two-step process and agree with what

3  Mr. Blanc had written.

4          Q.     Okay.  Do you have other -- other comments

5  about Mr. Drabinski and why he was wrong?

6          A.     Mr. Drabinski ignores and totally obscures

7  substantial information the company has provided to him in

8  assessing his disallowance.  For instance, he believes,

9  evidently, that the project definition report set the cost

10  for the plant.  He believes that the schedule, even, that

11  was --

12                 MR. SCHWARZ:  I'm going to object at this

13  stage as calling for speculation.  What Mr. Drabinski

14  believes is reflected in his testimony and the Commission is

15  certainly encouraged to read that.  And the speculations of

16  Mr. Giles as to what Mr. Drabinski may or may not mean or

17  understand by the words he's written is nothing more than

18  speculation.

19                 MR. FISCHER:  Let me rephrase the question.

20  BY MR. FISCHER:

21          Q.     Mr. Giles, will you explain why you believe

22  Mr. Drabinski's analysis is incorrect?

23          A.     Yes.  Mr. Drabinski ignores facts that have

24  been provided to him by the company, that the -- for

25  instance, the project definition report was nothing more than
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1  a conceptual coal plant that was used in the very initial

2  resource analysis back in 2004 conducted by KCP&L to

3  determine whether the CEP should contain a coal plant.  That

4  was never a budget for the plant.

5                 The schedule contained in that document was

6  never a schedule that was contemplated or ever could have

7  been obtained because the schedule actually had construction

8  starting before we had a regulatory plan that would allow us

9  to start construction.  So that's just one example.  But

10  overall, Mr. Drabinski doesn't have an imprudent

11  decision-making and a nexus to connect costs to that decision

12  anywhere in his report or his testimony.

13          Q.     And I believe your surrebuttal testimony goes

14  into that in some more depth, does it not?

15          A.     Yes, it does.

16          Q.     You were also asked a question, I believe,

17  regarding whether you disagreed with the Staff's adjustments.

18  Do you recall that question?

19          A.     I do.

20          Q.     I know you don't address every Staff

21  adjustment in your testimony, but do you have some that you

22  would like to elaborate on why you disagree?

23          A.     Well, the -- first of all, the idea that any

24  costs that exceeded the control budget estimate is certainly

25  unfounded based on the -- Staff's allegation that they could



EVIDENTIARY HEARING VOL. 19   01-21-2011

1175
TIGER COURT REPORTING, LLC

573.886.8942  www.tigercr.com

1  not track the costs, or as they specifically state, KCP&L did

2  not explain the cost overruns.  That's simply incorrect.  It

3  has been provided to Staff, all the documents that do contain

4  those explanations, including the key document, the

5  reforecast document that led up to the May of '08 budget

6  number of 1.09 billion.  So that particular adjustment is

7  totally without merit.

8          Q.     Mr. Giles, before you go on to the next point,

9  have you ever seen an adjustment in your 35 years with KCP&L?

10          A.     Yes, 35 years, I've never seen a

11  recommendation to disallow all costs above the control budget

12  estimate --

13          Q.     Okay.

14          A.     -- in any proceeding.

15          Q.     Go right ahead.

16          A.     The adjustment Staff proposes for the Alstom

17  settlement has no basis.  Obviously in my mind, Mr. Elliott

18  examined that construction and what -- what was occurring

19  during that time.  He had the basis and the knowledge to make

20  such a recommendation, which he did not.  I don't believe the

21  Staff auditors and accountants took the time and effort to

22  figure out exactly what that settlement was about.

23          Q.     Now you're talking about the Alstom Unit 1

24  settlement; is that right?

25          A.     That's correct.
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1          Q.     And that's about two-thirds of their

2  adjustments on Unit 1; is that right?

3          A.     That's correct.  Another related adjustment is

4  Staff proposes to impose LDs, liquidated damages, that it

5  proposes KCP&L could have received from Alstom, had it asked

6  for them, when in fact, they make no determination that the

7  LD clauses would ever have been hit.  That's another example.

8  In fact, there's extensive company testimony on those two

9  issues that identify that one, the LDs could not be

10  implemented, and two, the value of that settlement was worth

11  more than the settlement payment.

12                 Another one as an example, Staff is proposing

13  to disallow mileage charges to the site of KCP&L employees

14  that actually were transferred to the site or volunteered for

15  such and primary location of their homes was in the Kansas

16  City area.  And obviously to me, it is patently unfair to

17  require an employee that lives in Independence, Missouri to

18  relocate for five years to Iatan and not pay them mileage to

19  drive that distance.

20          Q.     Did you see a lot of data requests on that

21  topic in the audit?

22          A.     In the Iatan 1 and Iatan 2 audits, we were

23  immersed in data requests related to mileage charges.  Staff

24  requested every log at the gate to Iatan, to check whether

25  individuals were actually at the site when they drove to the
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1  site.  We have many of those.  Similar data requests for

2  Burns & McDonnell employees who were under a separate

3  contract --

4          Q.     Ms. Ott asked you about that, I think she

5  suggested you initially withheld that information.  Do you

6  remember that conversation?

7          A.     I do.

8          Q.     Can you describe what they were asking for

9  that you had a question about?

10          A.     Yes.  Under the terms of Burns & McDonnell's

11  contract, they would pay their employees mileage if they

12  weren't already on a per diem to travel to the Iatan site.

13  What Staff was requesting the company provide was the home

14  address of every Burns & McDonnell employee that traveled to

15  the site.

16          Q.     Did they want that on a monthly basis?

17          A.     Yes.

18          Q.     And why did they want that?

19          A.     I can only suppose they wanted to check to see

20  if the mileage from, say, Overland Park to the Iatan site

21  was, in fact, 50 miles versus 45 or 55.

22          Q.     Do you have any idea how many documents you

23  provided in relationship to mileage issues?

24          A.     Thousands.

25          Q.     Well that brings up a question.  How many
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1  documents would you have to review to understand the cost

2  control system?

3          A.     It would be less than a thousand would be my

4  guess.  Change orders, recommendation to award, purchase

5  orders, contingency log.  Maybe a large three-ring binder,

6  three or four of those would all be required.

7          Q.     Is that what Mr. Drabinski would have

8  reviewed?

9          A.     Yes.  We provided Staff over 1,200 expense

10  reports of individuals.  So we have provided thousands and

11  thousands and thousands of documents to the Staff.  Whether

12  they looked at them all, I can't say.  But it would

13  certainly -- the documents they were needing to look at that

14  were provided to do their audit is substantially less than

15  what they have been provided.

16          Q.     There was also a question I believe from Staff

17  regarding whether you adjusted the CBE to take out railcars,

18  do you recall that?

19          A.     I do.

20          Q.     Did you adjust the CBE for any reason?

21          A.     Absolutely no reasons.  We did not adjust it.

22  We felt like our agreement was to track costs to that budget.

23          Q.     Increases and decreases?

24          A.     Increases and decreases, and that's what we

25  did.
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1          Q.     And then when the company did the reforecast,

2  did you continue to track it to, what?

3          A.     We tracked both to the control budget estimate

4  and the reforecasted budget estimate because that's how we

5  were managing the project.  We managed the project and we

6  provided all the data that we used to manage the project to

7  the Staff and tracked to both budgets.

8                 MR. FISCHER:  Thank you very much, Mr. Giles.

9  I appreciate your patience.

10                 JUDGE PRIDGIN:  Mr. Fischer, thank you.  Mr.

11  Giles, thank you.  You may step down.  This looks to be a

12  convenient time as any to break.  If I'm not mistaken, Mr.

13  Downey will be the next witness?

14                 MR. FISCHER:  Yes.

15                 JUDGE PRIDGIN:  All right.  Anything further

16  from counsel before we break?

17                 MS. OTT:  Yes, I'm not sure if I offered

18  Exhibit 252 into the record.  If I didn't, I'd like to do it

19  at this time.

20                 JUDGE PRIDGIN:  I show that you did not.  252

21  has been offered.  Any objections?  Hearing none --

22                 MR. STEINER:  What exhibit is that?

23                 JUDGE PRIDGIN:  I'm sorry, 252 has been

24  offered.  That's the e-mail.

25                 MR. SCHWARZ:  Before we break, I would like to
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1  ask counsel if they actually want hard copies of the

2  schedules for Mr. Drabinski's testimony?  You've got them

3  electronically, and I'm going to bring them in at some stage.

4  I'm in the process of vetting them for the company's HC

5  markings.  Do you want -- the direct and rebuttal are about

6  260 pages altogether, and I'll bring in copies of those

7  together.

8                 But does anybody want hard copies of

9  schedules?  Do Commissioners want hard copies of schedules?

10  It's about two, three feet.

11                 JUDGE PRIDGIN:  Before we go off the record, I

12  think Ms. Ott made an offer.

13                 MR. FISCHER:  No objection, Your Honor.

14                 JUDGE PRIDGIN:  No objection.  It is admitted

15  and I'm sorry, thank you very much.  We'll go off the record.

16                 (Exhibit No. 252 was received into evidence.)

17                 (A break was held.)

18                 JUDGE PRIDGIN:  We're back on the record.  I

19  understand Mr. Downey is our next witness and he's at the

20  witness stand.  He needs to be sworn in.  Is there anything

21  before I administer an oath and he stands examination?  All

22  right, hearing nothing, Mr. Downey, if you'll raise your

23  right hand to be sworn, please.

24                 (The witness was sworn.)

25                 JUDGE PRIDGIN:  Thank you very much, sir.
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1  Mr. Fischer or Mr. Hatfield?

2                 MR. FISCHER:  Mr. Hatfield.

3                       DIRECT EXAMINATION

4  QUESTIONS BY MR. HATFIELD:

5          Q.     Could you state your name for the record,

6  please?

7          A.     William Downey.

8          Q.     And Mr. Downey, are you the same William H.

9  Downey who's filed testimony in this case?

10          A.     I am.

11          Q.     And you filed -- did you file both direct and

12  rebuttal?

13          A.     Yes, I did.

14          Q.     Is that the only testimony you filed?

15          A.     Yes.

16          Q.     And your direct testimony has been marked for

17  the record as Exhibit 21 and your rebuttal as Exhibit 22.  Is

18  the testimony you gave in those exhibits still true and

19  accurate today?

20          A.     Yes.

21          Q.     Do you have any -- do you need to update or

22  change that testimony in any way?

23          A.     I do not.

24          Q.     And are there exhibits attached to your

25  testimony?
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1          A.     There are.

2          Q.     Do they accurately reflect what you were

3  trying to depict with those exhibits?

4          A.     Yes.

5                 MR. HATFIELD:  Judge, I'm sure there's no

6  cross, but I'll tender him anyway.

7                 JUDGE PRIDGIN:  Mr. Hatfield, thank you.

8                 MR. HATFIELD:  Did I offer the exhibits?

9                 JUDGE PRIDGIN:  I don't believe you did.

10                 MR. HATFIELD:  Let's offer them.

11                 JUDGE PRIDGIN:  Exhibit 21 and 22, both NP and

12  HC are offered.  Any objections?

13                 MR. SCHWARZ:  No objections from the MRA,

14  Judge.

15                 JUDGE PRIDGIN:  Hearing none --

16                 MR. WILLIAMS:  Let me make an inquiry first.

17                 JUDGE PRIDGIN:  Yes, you may.

18                 MR. WILLIAMS:  Is this the only time that

19  Mr. Downey will appear in the hearing?

20                 MR. HATFIELD:  What's that?

21                 MR. WILLIAMS:  Is this the only time Mr.

22  Downey's testifying?  He's not going to be testifying again

23  later?

24                 MR. HATFIELD:  I believe that's correct.  He's

25  only listed on schedule for this portion of the hearing.
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1                 MR. WILLIAMS:  I have no objection.

2                 JUDGE PRIDGIN:  All right.  No objections

3  being voiced.  21 and 22-NP and -HC are admitted.

4                 (Exhibit Nos. 21 and 22, both NP and HC, were

5  received into evidence.)

6                 JUDGE PRIDGIN:  He's been offered for cross.

7  Mr. Schwarz?

8                 MR. SCHWARZ:  Thank you, Judge.

9                        CROSS-EXAMINATION

10  QUESTIONS BY MR. SCHWARZ:

11          Q.     Good afternoon, sir.

12          A.     Good afternoon.

13          Q.     You were here yesterday afternoon for

14  Mr. Jones's testimony?

15          A.     Yes, I was.

16          Q.     And I thought it was very helpful he explained

17  that there can be, like, a matrix for reporting, some for

18  governance and then some for specific operational or

19  functional activities.  Do you recall that?  So he reported

20  to Ms. Cheatum for governance and to Mr. Easley, I think it

21  was, for the project purposes?

22          A.     He reported to the project director to

23  implement the purchasing function.

24          Q.     Right.

25          A.     He reported to Ms. Cheatum, who was in charge
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1  of corporate purchasing for purchasing, process, procedure,

2  governance.

3          Q.     Right.  And in your direct testimony, you

4  defined executive management as the chairman, the president,

5  the chief operating officer, chief financial officer and the

6  executive vice-presidents.  And I'd like to ask you, and my

7  frame of reference will be the first quarter of 2006, okay?

8  How many executive vice-presidents were there?

9          A.     At that point, there may have been none.

10          Q.     Okay.  And when is the first time that you

11  recall that you had an executive vice-president?

12          A.     Probably 2008.

13          Q.     Okay.  And who -- executive vice-president,

14  I'm not much of a corporate kind of guy, so executive

15  vice-presidents are typically executive vice-presidents of

16  HR, some kind of functional --

17          A.     Actually, often those are senior

18  vice-presidents.  The executive vice-president, our company

19  has a broader operational role across --

20          Q.     Would the title just be executive

21  vice-president?

22          A.     It could be.

23          Q.     Well, going to the first quarter of 2008, how

24  many executive vice-presidents did you have?

25          A.     One.
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1          Q.     And what was that title?

2          A.     Executive vice-president, utility operations;

3  John Marshall was the individual.

4          Q.     Okay.  And then the senior management was the

5  same individuals plus the other vice-presidents.  How many

6  other vice-presidents -- and going back to the first quarter

7  of 2006, how many other vice-presidents would there be?

8          A.     Are you referring to the company in total --

9          Q.     I --

10          A.     -- or the executive oversight committee?

11          Q.     I'm talking about company.  I'm trying to

12  figure out who constitutes senior management.

13          A.     The senior management is the group that you

14  just mentioned.  The vice-presidents would not be considered

15  senior management.  They might have been included -- some

16  vice-presidents, as I think I've indicated before, may have

17  been included on the executive oversight committee for

18  specific reasons.

19          Q.     Well, I'm looking at page 2 of your direct,

20  and it says, "Senior management consists of the same

21  individuals plus the company's other vice-presidents."  It's

22  line 17, I think.

23          A.     I see what you're saying.  The officer group

24  constitutes the senior group of executives in the company and

25  we -- we subdivided a bit.
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1          Q.     Let me rephrase.  I think I'm getting a little

2  better feel.  In the first quarter of 2006, who constituted

3  senior management?

4          A.     I believe my statement there indicates the

5  chairman and myself, the CFO.  And it says executive

6  vice-presidents.  Could have said senior vice-presidents.

7  That's probably a correction.

8          Q.     Okay.  That's the --

9          A.     Mr. Easley was a senior vice-president at the

10  time.

11          Q.     Right.  So you would have considered him

12  executive management?

13          A.     Yes.

14          Q.     And who would have been considered senior

15  management?  I take it that's a step lower?

16          A.     Yes, so that would include the other corporate

17  officers who might be corporate vice-presidents.  Lora

18  Cheatum was a vice-president.

19          Q.     How many vice-presidents?  And I'm not going

20  hold you to it.

21          A.     I don't remember the exact number, six to

22  eight.

23          Q.     Okay.  That's helpful.  And then the executive

24  oversight committee would have been drawn from that group?

25          A.     That's correct.
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1          Q.     And was there a finite number of people on

2  the -- I mean, on the executive oversight committee?

3          A.     No, and it adjusted over time depending on the

4  roles people played, changes that were made in management.

5          Q.     On page 4, you state that in the summer of

6  2005, you named Steve Easley, who is the senior

7  vice-president of supply -- actually, you say you place the

8  CE projects under his control.  For purposes of the CEP

9  projects, as the head of that, would he have had -- would he

10  have been chair of the project team?  How would he have been

11  referenced as -- as head of the CEP projects?

12          A.     He had direct line authority over the

13  functional -- or the people who were doing the project.

14          Q.     Okay.  And in his capacity as head of the CEP,

15  to whom did he directly report?

16          A.     He was not head of the CEP.  I chaired the

17  CEP.  CEP was a policy-level oversight group.  Mr. Easley had

18  direct authority -- direct line authority for the work.

19          Q.     Okay.  And who were his direct reports, say in

20  the first -- late 2005, early 2006?

21          A.     Mr. Grimwade, who was senior director for the

22  comprehensive energy planned projects would have reported

23  directly to Mr. Easley.

24          Q.     And would that have been his only direct

25  report, with respect to the projects?
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1          A.     I believe so.

2          Q.     Would Mr. Easley at that stage still have had

3  other people as direct reports who weren't project related?

4          A.     Yes, he would.

5          Q.     Okay.  And would that have included other

6  vice-presidents?

7          A.     I can't recall his exact organization, but

8  very likely, yes.

9          Q.     Okay.  So if I understand the EOC was -- I

10  don't want -- it changed as time went on and as circumstances

11  warranted, is that safe to say?

12          A.     Yes.

13          Q.     I also understand that it -- the membership

14  was not determined ex-officio, that is if you were the VP of

15  this or the VP of that, you were on the EOC.  That was

16  something -- people were selected individually for their

17  individual strengths and so forth to be on the EOC; is that

18  correct?

19          A.     Yes.

20          Q.     Okay.  Now, in -- I didn't notice in your

21  testimony any definition or description of the project team,

22  the Iatan project team.  I have in front of me a March 31,

23  2006, comprehensive energy plan report where some names are

24  listed.  If it's not HC -- but it lists, for instance, John

25  Grimwade as senior director of construction projects.
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1          A.     Yes.

2          Q.     And when was Mr. Grimwade a member of the

3  project team, his dates?

4          A.     I don't recall the exact dates, although he

5  was part of the initial organization as we were launching it.

6  He would have been the first head of the projects.

7          Q.     Okay.  And operationally, anyone working -- he

8  was at the top of the chain of command of anyone who was

9  working on the Iatan projects?

10          A.     Yes.

11          Q.     Okay.  It lists Terry Murphy as director of

12  construction, Iatan 2.  When was Terry Murphy there?

13          A.     Pardon me, I'm -- keeping dates in my head is

14  interesting.  Mr. Murphy would have joined us in February of

15  2006.

16          Q.     Okay.  And he didn't stay for the entirety of

17  the project?

18          A.     No, he was there briefly.

19          Q.     And when he left, would it have been likely he

20  would have been replaced on the project team?

21          A.     That's correct.

22          Q.     And would it -- whoever replaced him also have

23  been director of construction?

24          A.     Yes.

25          Q.     Okay.  Jeffrey Fleenor, when -- was he there
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1  the entire project time?

2          A.     No, he was initially the head of

3  engineering --

4          Q.     Okay.

5          A.     -- for the project.

6          Q.     Steven Jones, procurement manager, and we've

7  had him yesterday, I don't need -- David Darevan (phonetic),

8  who's identified as the start up manager of Iatan 2.  I

9  wouldn't assume he was very active at that stage.

10          A.     No.

11          Q.     Okay.

12          Q.     But he was on the team?

13          A.     Yes.

14          Q.     And then it has remaining staff positions,

15  project controls manager, cost engineer, lead scheduler,

16  major project leads, electrical, mechanical, et cetera, and

17  safety manager, those would have been people who reported to

18  one of the above, one of the earlier, Mr. Murphy, Mr.

19  Fleenor, Mr. Jones and Mr. Darevan?

20          A.     Yes.

21          Q.     Okay.  So, the impression that I have is that

22  Grimwade, Murphy, Fleenor, Jones, Darevan were the management

23  level -- senior management level of the project and then

24  there were other managers of individual functions who

25  reported to them and likely people under those, would that be
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1  accurate?

2          A.     Yes.

3          Q.     Okay.  And on the same page, it says Burns &

4  McDonnell owners engineers, but Burns & McDonnell was never

5  considered part of the project team, were they?

6          A.     They were owners engineer for the project and

7  they also provided additional supplemental Staff.

8          Q.     Right, but the KCP&L project was KCP&L

9  employees?

10          A.     That's correct.

11          Q.     Okay.  Thank you.  I'm not done, but thank

12  you.

13          A.     That was a good fake, though.

14          Q.     I got your hopes up.  Do you have your

15  testimony with you?

16          A.     I do.

17          Q.     Sorry.  Now would you look at page 77?

18          A.     Of my direct?

19          Q.     Of rebuttal.  I'm in rebuttal.  What you say

20  on line 16 is -- and I'll read it -- "The CBE has been the

21  basis for comparing the Project's cost velocity and variances

22  since that time that," time being December of 2006?

23          A.     Uh-oh.  I think I've got the highly

24  confidential version.  What line, 16?

25          Q.     Lines 16 and 17 on page 77 of your rebuttal.
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1          A.     And what's the sentence again?

2          Q.     "The CBE," do you have that?

3                 MR. HATFIELD:  May I approach, Judge, just to

4  make sure?

5                 JUDGE PRIDGIN:  You may.

6                 THE WITNESS:  Okay.

7  BY MR. SCHWARZ:

8          Q.     So, that's your testimony there, "the CBE is

9  the basis for comparing the Project's cost velocity and

10  variance since" December of 2006?

11          A.     Yes.

12          Q.     Okay.  Now, if you would turn to the last line

13  on page 44 of that rebuttal testimony, carrying over to the

14  second line.

15          A.     Let me just get organized here.

16          Q.     Well you're not a lawyer, it shouldn't take

17  you as long.  Are you a lawyer?

18          A.     No, I am not.

19                 MR. WILLIAMS:  Mr. Schwarz, is what you're

20  referring to designated as HC?

21                 MR. SCHWARZ:  It is indeed.

22                 THE WITNESS:  Page 44, line. --

23   BY MR. SCHWARZ:

24          Q.     It's line 23, that sentence, and going over to

25  the next page.
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1                 MR. SCHWARZ:  I'm going to ask a question, I

2  think it involves HC material.  I'd ask that we go in-camera.

3                 JUDGE PRIDGIN:  All right.  Just a moment,

4  please.
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18                 JUDGE PRIDGIN:  We are back in public forum,

19  Mr. Schwarz, when you're ready.

20                 MR. SCHWARZ:  I do not have much more.

21  BY MR. SCHWARZ:

22          Q.     You were here in the room when I went over the

23  CBE with Mr. Giles, were you not?

24          A.     I believe I was.

25          Q.     And if I ask you those same questions, your
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1  answers would be essentially the same as his?

2          A.     I'm not quite sure how to answer that.

3          Q.     Well, and that's a perfectly good answer.

4  Have you had a chance to look at it?

5          A.     Yes.

6          Q.     And would you agree that on line 10, the

7  project costs without contingency and financing as of the

8  December 6 CBE was 1 billion, 465 million?

9                 MR. HATFIELD:  And Judge, I'm sorry to

10  interrupt.  Just to keep our record clear, can we refer to it

11  by exhibit number?

12                 MR. SCHWARZ:  This is the CBE that is in

13  Mr. Grabinski's Schedule 2.

14                 MR. HATFIELD:  Thank you, Mr. Schwarz.

15                 THE WITNESS:  That's what this document says.

16  BY MR. SCHWARZ:

17          Q.     Is there any doubt in your mind that this is

18  the 2006 CBE that was provided to Mr. Drabinski by KCP&L?

19          A.     I've none seen it before.  It hasn't crossed

20  my desk.

21          Q.     You haven't seen the 2006 CBE?

22          A.     I did, I haven't seen this piece of paper.

23          Q.     Okay.  And that's fine.  All right.

24          A.     I don't disagree with the number on it.

25          Q.     Yes.  And under number seven, it has
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1  provisions for escalation of three items and it indicates

2  that they're included in the numbers.

3          A.     Yes.

4          Q.     And the same for number eight down there,

5  second from the bottom, it has an indication that escalation

6  on indirects is included in that number?

7          A.     Yes.

8          Q.     And if you tot up the owner's contingency and

9  low probability high impact contingency under number 10, that

10  totals $220 millions?

11          A.     Yes.

12          Q.     And the grand total is one billion, six

13  hundred eight-five million?

14          A.     Yes.

15          Q.     And it is -- the buck stops with you as far as

16  KCP&L is concerned, does it not, sir?

17          A.     Yes.

18          Q.     And it is the company's position, despite the

19  various apparently personal positions espoused by other

20  witnesses, it is the company's position this document is the

21  definitive estimate required by the regulatory agreement?

22          A.     The number is the definitive estimate.

23          Q.     Do you recall when you alerted the partner --

24  the partners in the Iatan project of the change from the

25  partner closing to the December 6 estimate?
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1          A.     I do not recall those specific dates.

2          Q.     Okay.  Okay.

3                 MR. SCHWARZ:  I think that's all that I have.

4  Thank you, sir.

5                 JUDGE PRIDGIN:  Mr. Schwarz, thank you.

6  Mr. Mills.

7                 MR. MILLS:  Thank you.

8                        CROSS-EXAMINATION

9  QUESTIONS BY MR. MILLS:

10          Q.     Mr. Downey, just to follow-up with a couple of

11  questions on that same document, if you take -- Mr. Schwarz

12  had you look at line number ten, which is the project costs

13  without contingency and financing, and that totals 1 billion

14  465 million; is that correct?

15          A.     Yes.

16          Q.     Now, do you see that the first item under

17  number eight, the railcars?

18          A.     I do.

19          Q.     And as the project developed, KCP&L did not

20  actually buy those railcars; is that correct?

21          A.     That's correct.

22          Q.     So -- and you can either do the math or take

23  my word for it, but if you take the 37 million away from the

24  1 billion, 465 million that's shown on line ten, you would

25  have 1 billion, 428 million.  Do you either agree with it or



EVIDENTIARY HEARING VOL. 19   01-21-2011

1199
TIGER COURT REPORTING, LLC

573.886.8942  www.tigercr.com

1  accept it?

2          A.     The math sounds about right.

3          Q.     Ultimately, Iatan 2 will come in at about 1.9

4  billion or a little bit more; is that correct?

5          A.     Yes.

6          Q.     Roughly half a billion dollars higher than we

7  just talked about without the railcars, correct?

8          A.     Off of which number, the 1,465?

9          Q.     Taking the railcars out --

10          A.     But you're not putting the contingency --

11                 COURT REPORTER:  One at a time, please.

12  BY MR. MILLS:

13          Q.     You're absolutely correct, I'm not including

14  the contingency in that number.

15          A.     Sounds about right.

16          Q.     Okay.  Where did that half a billion dollars

17  go and why?

18          A.     Well, I think we have a number of witnesses,

19  and particularly Mr. Archibald and Dan Meyer, who will walk

20  through that in great detail.  There are many puts and takes

21  to this original budget and they can go through all of them

22  painfully for you, but they fall into a series of categories

23  including design maturity, price escalation, scope growth,

24  among others.

25          Q.     And how much of that half a billion is in each
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1  of those three?

2          A.     I would say that the largest part is in design

3  maturation.  And there's a pie chart somewhere in somebody's

4  testimony, I think probably Mr. Meyer's that will go through

5  all that.

6          Q.     Now, is it your understanding that you -- that

7  as the progress -- as the project goes on, that you would

8  write somebody a check labeled design maturation?

9          A.     No, I think that the category comes from very

10  detailed analysis, particularly as we reforecasted multiple

11  times as the project progressed.  These were analytical

12  frameworks that helped us to understand the changes that were

13  occurring in the project.

14          Q.     Okay.  So with more specificity, what sorts --

15  what specific changes under design maturation and how much of

16  that encompasses the half a billion dollars?

17          A.     As I said, I don't have a number in my head.

18  It's in Mr. Meyer's testimony and Mr. Archibald's.

19          Q.     From your broad perspective as the CEO, what

20  is your understanding, where did that half a billion dollars

21  go and why?

22          A.     Design maturation, which transferred into

23  growth and quantities, growth in the labor that installed

24  those quantities was a principle driver, scope growth in the

25  project as the design matured and we -- there was new
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1  understanding about new things that had to be done and added

2  to the work, that was another category.  Price escalation,

3  2006, '7, saw enormous price escalation in this whole

4  construction arena, so that was another driver.

5          Q.     Let me stop you there.  Is there not several

6  lines for escalations already in that number that we're

7  talking about, that 1.4?

8          A.     And we would have referred to those as

9  known-unknowns.  For example, in 2005 and '6 when we were

10  putting escalation numbers in for price, we would have been

11  looking at what we knew from traditional cost escalation.

12  But it turned out that '6 and '7 were anything about normal.

13  If you look backward and tried to forecast price escalation

14  in 2006, 2007, you'd have been totally inaccurate.

15          Q.     Okay.

16          A.     Because the industry experienced something we

17  were not aware of when we were doing the original estimates.

18          Q.     So what prices escalated?

19          A.     Virtually every component, every piece of

20  material that went into the plants.

21          Q.     Okay.

22          A.     There were 124 plants where orders were placed

23  in this time frame.  One utility even announced 11.  Now,

24  they all were subsequently not built, but the market in this

25  period of time became bizarre and prices escalated wildly.  I
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1  think in 2007, prices in general on this stuff escalated 40

2  percent.

3          Q.     But you had some of this stuff under contract?

4          A.     We did.

5          Q.     Okay.  And you had some escalations already

6  built into this estimate?

7          A.     Yes.

8          Q.     Now, I believe you said that the largest

9  category was design maturation.

10          A.     Yes.

11          Q.     Isn't a layman's -- isn't it accurate that a

12  way to describe design maturation from a layman's point of

13  view is we now know more than we did when we started?

14          A.     I think that's one way of looking at it.  For

15  a person who's not involved in power plants, if you think

16  about when you redo your kitchen, and you know, you and your

17  wife set the original budget and then you get into the job --

18  having personally experienced this myself, I remember the

19  overrun.  You know, that's the kind of thing that happens.

20  You get into the job and things happen and the complexity of

21  this facility is enormous.  And so during that maturation,

22  you learn a lot of things and things change and you see that

23  kind of growth.

24          Q.     And isn't the point of escalations to try to

25  deal with some of that, at least?
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1          A.     Yes.

2          Q.     Okay.  Now as you pointed out, the numbers

3  that I've been talking about did not include the $220 million

4  worth of contingencies.  But ultimately the plant came in

5  significantly above even the numbers for the contingencies;

6  is that not correct?

7          A.     Fifteen percent.

8          Q.     In terms of dollars, that is several hundred

9  million, correct?

10          A.     Yes.

11          Q.     Do you have in your own mind a breakdown of

12  the amounts that are over and above even the contingencies

13  included in the control budget estimate or do you look at it

14  more of a point from numbers above the line items here?  Is

15  that question clear to you?

16          A.     No.

17          Q.     It's probably not.  I can tell from your

18  expression that it wasn't.  There was a -- this number that

19  we've been talking about that doesn't include the

20  contingencies, and the contingencies really are unspecified,

21  they are the unknown-unknowns.  When you try to, in your own

22  mind, track where the overruns went, do you make any

23  distinction between the numbers that are assigned to that

24  contingency amount and the overruns that are above the

25  contingency amount?
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1          A.     I don't believe that I do.  I know, for

2  example, that in the purchasing that we did on a lot of the

3  engineered products, that the end result was very close to

4  our original budget.  So the escalation occurred on a number

5  of those other things.  But I don't break it out.  I don't

6  have in my head a sort that tries to end that.  You have to

7  go through multiple iterations to get there.

8          Q.     And just in conclusion, have I given you an

9  adequate opportunity for you to tell me how you understand

10  where that half a billion dollars went and why?

11          A.     Well, I gave you some general categories of

12  area.  And as we work through the project, each and every

13  week, each and every month, you know, I think we -- I and the

14  members of the team had a good understanding of where costs

15  were growing and why.  And I've tried to summarize them in a

16  couple of key categories for you.

17          Q.     And I guess my next question will be, then:

18  Can you give me as much detail now as you possibly can,

19  please?

20          A.     I don't have in my head or I don't have in

21  front of me the whole group of things.  I've given you the

22  general categories and I am not sure what kind of detail you

23  want.

24          Q.     As much detail as you have in your head.

25          A.     This is a $1.9 billion project over five years
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1  with lots of growth in lots of different areas.  I've

2  summarized it at a high level for you.

3                 MR. MILLS:  Those are all the questions I

4  have, thank you.

5                 JUDGE PRIDGIN:  Mr. Mills, thank you.

6  Mr. Williams.

7                 MR. WILLIAMS:  Thank you, Judge.  I have

8  several questions, in fact.

9                        CROSS-EXAMINATION

10  QUESTIONS BY MR. WILLIAMS:

11          Q.     Mr. Downey, why are projects sometimes started

12  before design is completed?

13          A.     Because the decision is made that it's prudent

14  to do that.  It takes into account the environment in which

15  you're doing it and it's best practice on very large

16  projects, particularly with long lead time, items to do that.

17          Q.     Well, is one of the reasons to avoid price

18  escalations by locking into prices?

19          A.     Yes.

20          Q.     And wasn't that one of the reasons Kansas City

21  Power & Light Company gave for fast tracking the Iatan

22  project?

23          A.     It was an important reason, yes.

24          Q.     Was that reason accomplished?

25          A.     I believe so for a significant part of the
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1  project.

2          Q.     Kansas City Power & Light Company hired

3  Dr. Neilsen to review the Iatan project costs, did it not?

4          A.     Yes.

5          Q.     And Dr. Neilsen recommended some

6  disallowances, did he not?

7          A.     Yes.

8          Q.     Why didn't Kansas City Power & Light -- or did

9  Kansas City Power & Light accept those disallowances?

10          A.     I believe that we, you know, we put his

11  testimony forward, obviously, but we had disagreements with

12  some of the conclusions.

13          Q.     Why didn't you accept his disallowances?

14          A.     Because our -- our own team of experts

15  disagreed.

16          Q.     What was the basis of the disagreements other

17  than the dollar amount?

18          A.     I think Brent Davis, who was up before,

19  testified and there were decisions made and there was a

20  different point of view with regard to those decisions.

21          Q.     Who made the decision to accept or reject

22  Dr. Neilsen's recommendations on disallowances for Iatan

23  costs?

24          A.     I believe the collective wisdom of the team

25  came together, and as we presented that testimony, we felt we
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1  went with the positions of the experts that we had in our own

2  group.  There were two decisions that were involved in each

3  case.  There was an interpretation of our own management team

4  that was different from Dr. Neilsen's.

5          Q.     Who were the -- who were the members of the

6  team?  You're referring to "team."

7          A.     The project leadership team in particular.  I

8  think Mr. Davis, for example, had some disagreements with the

9  disallowances that Dr. Neilsen recommended.

10          Q.     So Mr. Davis made the decision about whether

11  to accept the disallowances?

12          A.     No, he made the case and it was accepted.

13          Q.     And who was it that he made the case to, the

14  individuals or individual?

15          A.     Well, generally, ultimately it rests with me

16  as to how we present it, but also our regulatory team and

17  general counsel and group that's involved in coming forth on

18  these cases.

19          Q.     So if I understand you correctly, ultimately

20  you made the decision?

21          A.     Ultimately.

22          Q.     Is that a yes?

23          A.     Yes.

24          Q.     Give me a minute here.  Mr. Downey, have you

25  taken any college courses or do you have a college degree in



EVIDENTIARY HEARING VOL. 19   01-21-2011

1208
TIGER COURT REPORTING, LLC

573.886.8942  www.tigercr.com

1  project management?

2          A.     No, I do not.

3          Q.     Have you taken any college courses or do you

4  have a college degree in project cost management?

5          A.     No, I do not.

6          Q.     Have you taken any college courses or do you

7  have a college degree in project integration?

8          A.     No, I do not.

9          Q.     Have you taken any college courses or do you

10  have a college degree in project schedule management?

11          A.     No, I do not.

12          Q.     Have you taken any college courses or do you

13  have a college degree in project time management?

14          A.     No, I do not.

15          Q.     Have you taken any college courses or do you

16  have a college degree in project quality management?

17          A.     No, I do not.

18          Q.     Have you taken any college courses or do you

19  have a college degree in project procurement management?

20          A.     No, I do not.

21          Q.     Have you taken any college courses or do you

22  have a college degree in project risk management?

23          A.     No, I do not.

24          Q.     Are you a project management professional?

25          A.     No, I'm not.
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1          Q.     Are you familiar -- do you know what a project

2  management professional is?

3          A.     Yes.

4          Q.     What is it?

5          A.     It's someone with a certification with regard

6  to the skills and the educational component of techniques for

7  managing large, complex projects or even small projects.

8  There's a discipline to it and they're trained in courses for

9  it and certifications.

10          Q.     Have you taken any of those courses or

11  training?

12          A.     No, I have not.

13          Q.     Do you know who issues that certification?

14          A.     I don't.

15          Q.     Do you consider yourself an expert on matters

16  of accounting?

17          A.     No.

18          Q.     Do you consider yourself an expert on matters

19  of auditing?

20          A.     No, I do not.

21          Q.     Do you consider yourself to be an expert on

22  matters of cost accounting?

23          A.     No, I do not.

24          Q.     Do you consider yourself to be an expert on

25  matters of cost engineering?
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1          A.     No, I do not.

2          Q.     Back whenever the Iatan project was started,

3  what was the scope of your responsibilities with Kansas City

4  Power & Light Company?

5          A.     I was the president and chief executive

6  officer of Kansas City Power & Light, the operating company,

7  and I was president and chief operating officer of our

8  holding company, Great Plains Energy.

9                 MR. WILLIAMS:  Judge, may I have an exhibit

10  marked?

11                 JUDGE PRIDGIN:  You may.

12                 (Exhibit No. 253 was marked for identification

13  by the Court Reporter.)

14                 MR. WILLIAMS:  May I approach the witness?

15                 JUDGE PRIDGIN:  You may.

16  BY MR. WILLIAMS:

17          Q.     Mr. Downey, I'm providing you a copy of what I

18  believe has been marked as KCP&L 253.  Would you take a look

19  at that exhibit, if you have not already?

20          A.     I have.

21          Q.     And do you recognize it?

22          A.     I do.

23          Q.     What is it?

24          A.     It's an organizational chart dated December,

25  2009.
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1          Q.     And does it accurately reflect the

2  organization of Kansas City Power & Light Company at the date

3  shown in December of 2009?

4          A.     Yes.

5                 MR. WILLIAMS:  I would like to offer Exhibit

6  KCP&L 253 at this time.

7                 JUDGE PRIDGIN:  253 is offered, any

8  objections?

9                 MR. HATFIELD:  No, sir.

10                 JUDGE PRIDGIN:  KCP&L 253 is admitted.

11                 (Exhibit No. 253 was received into evidence.)

12  BY MR. WILLIAMS:

13          Q.     Now, turning your attention to that exhibit,

14  on the level at which your name appears as president and

15  chief operating officer, on that same level, is Mr. Bassham

16  shown as executive vice-president, finance and strategic

17  development, chief financial officer?

18          A.     Yes.

19          Q.     And is W.G. Riggins shown as general counsel

20  and chief legal officer?

21          A.     Yes.

22          Q.     And is B.B. Curry shown as senior

23  vice-president, human resources and corporate secretary?

24          A.     Yes.

25          Q.     And they're all at the same level as you were



EVIDENTIARY HEARING VOL. 19   01-21-2011

1212
TIGER COURT REPORTING, LLC

573.886.8942  www.tigercr.com

1  at that point in time in that organization chart, are they

2  not?

3          A.     I'm not sure what you mean by that.  No,

4  they're not.  I mean, because they are on the same line in

5  the org chart?

6          Q.     Well, what do those lines in the

7  organizational chart reflect?

8          A.     Well, it's a typical organizational chart, but

9  you said "same level."  I'm not sure what you mean by

10  "level."

11          Q.     Well, you-all reported to the chairman and

12  chief executive officer, Mr. Chesser, did you not?

13          A.     Yes.

14          Q.     Did you have the same levels of responsibility

15  or were they different?

16          A.     They were different.

17          Q.     And how were they different?

18          A.     I was the chief operating officer and all the

19  utility operations reported to me, up through me.  And

20  Mr. Bassham, as is fairly typical in organizations, had the

21  financial organization reporting to him.  Mr. Riggins was

22  the -- had the legal organization, and some other additional

23  duties reporting to him.  But the operating organization

24  reported to me.  Barbara Curry was the head of human

25  resources and corporate secretary.
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1          Q.     So how would you rank the hierarchy of

2  Mr. Bassham, Mr. Riggins, yourself and Ms. Curry?

3          A.     Mr. Bassham was head of the financial

4  organization.  I was the number two executive and still am in

5  the company.  I'm also a member of the board of directors of

6  the company along with Mr. Chesser.

7          Q.     So are you saying that you were at a level

8  above the other -- Mr. Bassham and Mr. Riggins and Ms. Curry

9  at that time?

10          A.     Yes.

11          Q.     Has the level of responsibility you have had

12  at Kansas City Power & Light Company changed during the

13  period of the Iatan construction project?

14          A.     When we acquired Aquila and --

15                 MR. WILLIAMS:  Judge, I believe that question

16  calls for a yes-or-no response.

17                 JUDGE PRIDGIN:  Are you able to answer that

18  question yes or no?

19                 THE WITNESS:  Would you repeat the question?

20  BY MR. WILLIAMS:

21          Q.     Has your level of responsibility at Kansas

22  City Power & Light Company changed since this organization

23  chart in December of 2009?

24          A.     Yes.

25          Q.     And has it declined during the period of the
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1  Iatan project?

2          A.     No, it's different.

3          Q.     And how is it different?

4          A.     We acquired an additional company and at that

5  time the company elected to consolidate our structure to

6  incorporate the new -- we eliminated a -- an unregulated

7  company and we put together two regulated companies.

8                 And in that process, Mr. Chesser and I changed

9  positions relative to the -- the utility, function of the

10  utility operating companies.  My position at the holding

11  company level did not change, we changed responsibilities

12  inside the operating companies.

13          Q.     And I -- I'm going to ask you some further

14  questions to clarify because I don't fully understand your

15  answer.  Whenever you talk about acquiring another company,

16  are you talking about Great Plains Energy's acquisition of

17  Aquila?

18          A.     Yes.

19          Q.     And are you talking about the merger of Aquila

20  and Kansas City Power & Light Company or something else?

21          A.     No, that's what I'm talking about, the merger

22  of those two companies.

23          Q.     Well, it's my understanding they have not

24  merged is my understanding --

25          A.     Well, I used the word "acquisition."  You used
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1  the word "merger," so I --

2          Q.     Well, I'm not trying to put words in your

3  mouth.  If I've misspoken, let me know.

4          A.     I said that we've acquired.

5          Q.     Well, you said that you acquired and you

6  talked about merging the company, so I was trying to

7  understand what you meant by that?

8          A.     We acquired, and we have -- we have

9  functionally put a lot of things together.

10          Q.     So operationally, there have been a lot of

11  mergers, is that what you're saying?

12                 MR. HATFIELD:  Judge, I'm going to object as

13  not relevant to anything we're here to talk about today.

14                 JUDGE PRIDGIN:  Mr. Williams?

15                 MR. WILLIAMS:  I think the scope of what

16  Mr. Downey does is relevant to what we're doing here today

17  and that also reflects on his -- the attention he can put to

18  Iatan 2 as well as what he's doing at Kansas City Power &

19  Light Company.  And we do have both companies involved in the

20  cases here in front of the Commission.

21                 JUDGE PRIDGIN:  I'll overrule.

22                 THE WITNESS:  Would you repeat your question?

23                 MR. WILLIAMS:  I would if I could.

24                 COURT REPORTER:  "So operationally, there have

25  been a lot of mergers, is that what you're saying?"
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1                 THE WITNESS:  A lot of mergers where?

2  BY MR. WILLIAMS:

3          Q.     Well, let me ask it this way:  Who provides

4  the operation services for Kansas City Power & Light and

5  Greater Missouri Operations Company, which is the successor

6  name of Aquila?

7          A.     Yes, the leadership team was consolidated into

8  a single leadership team.  I hold the positions -- similar

9  position for GMO to this one.  We function as a single

10  management team for both organizations.

11          Q.     So you're saying your responsibilities have

12  expanded because you're also providing the same function for

13  KCP&L's Greater Missouri Operations Company?

14          A.     It's a bigger set of operations, yes.

15          Q.     Well, setting aside what you do for KCP&L

16  Greater Missouri Operations Company and just focusing on

17  Kansas City Power & Light Company alone, have your

18  responsibilities changed since December of -- well, during

19  the Iatan construction project, which is roughly a five-year

20  period, have your responsibilities at Kansas City Power &

21  Light Company itself changed?

22          A.     In 2008, when we acquired Aquila, we -- we

23  made these changes with Mr. Chesser myself.

24          Q.     And what are those changes you're referring

25  to?



EVIDENTIARY HEARING VOL. 19   01-21-2011

1217
TIGER COURT REPORTING, LLC

573.886.8942  www.tigercr.com

1          A.     Mr. Chesser previously had been chief

2  executive officer of our holding company.  And ever so often,

3  not only the regulated operations of KCP&L, which -- and I

4  reported to him in that instance, but we also had an

5  unregulated retail electric supply business that had sales in

6  excess of a billion dollars and he oversaw that and there was

7  a separate CEO of that business who reported in to him as

8  well.

9                 When we sold that business and became

10  primarily regulated in the acquisition of Aquila, he took

11  responsibility as CEO of not only the holding company but the

12  utilities, which we have been operating off of a common brand

13  name and common operations.

14          Q.     And what is that common brand name?

15          A.     KCP&L.

16          Q.     Are you aware of the $125 million advanced

17  coal federal income tax credit that Kansas City Power & Light

18  Company received from the Internal Revenue Service for

19  Iatan 2?

20          A.     Yes.

21          Q.     Did not the Empire District Electric Company

22  seek allocation of a portion of that coal tax credit for

23  Iatan 2 based on its ownership interest in Iatan 2?

24          A.     Yes.

25          Q.     And wasn't it successful in obtaining that
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1  allocation?

2          A.     It did obtain that allocation.

3          Q.     Do you know why KCP&L Greater Missouri

4  Operations Company did not seek for a portion of the coal tax

5  credit for Iatan 2 to be allocated to it based on its

6  ownership interest in Iatan 2?

7          A.     I'm not the expert on that, but I believe we

8  applied for that prior to the acquisition and feel it's

9  appropriate where it is.

10          Q.     Who are "we?"

11          A.     The company.

12          Q.     Who is the company?

13          A.     Well, we have tax experts involved.  I'm not

14  the tax expert of the company.

15          Q.     Well, you're --

16          A.     I do think Melissa Hardesty will be testifying

17  and she would probably be the appropriate one to answer that

18  question.

19                 MR. HATFIELD:  Judge, if I could just

20  interject briefly.  That issue is actually in the GMO only

21  part of the case.  I don't want to object to these questions

22  because Mr. Downey is here to answer whatever questions you

23  have during this portion of the case, but just in case the

24  Commissioners were wondering, there are witnesses on that

25  schedule to discuss that in a GMO only portion.
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1                 MR. WILLIAMS:  I believe that issue is present

2  in the Kansas City Power & Light Company case as well because

3  the Staff has done a reduction of the tax credit in

4  proportion to the ownership interest of KCP&L Greater

5  Missouri Operations Company.

6                 MR. HATFIELD:  I have no objection to the

7  questioning, Judge.

8                 JUDGE PRIDGIN:  Since we have no objections,

9  we can continue.

10  BY MR. WILLIAMS:

11          Q.     Well, was it your decision as to whether or

12  not -- I'm going ask again:  Why didn't KCP&L Greater

13  Missouri Operations Company also seek for a portion of the

14  coal tax credit for Iatan 2 be allocated to it based on its

15  ownership interest in Iatan 2?

16          A.     As I said, that's a tax question.  I'm not the

17  tax expert and Melissa Hardesty, who will be a witness in the

18  GMO case, is an appropriate person to ask that question on.

19          Q.     Do you know?

20          A.     I don't.

21          Q.     Do Kansas City Power & Light Company and KCP&L

22  Greater Missouri Operations Company make strategic decisions

23  separately?

24          A.     There are decisions that we have to make

25  keeping those legal entities in mind.  There are decisions we
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1  make in common, there are decisions we have to make

2  separately because of the separate legal entities.

3          Q.     Well, is seeking the advance coal tax credit

4  something that would be done on a separate basis?

5          A.     Again, I refer you to Melissa Hardesty.

6          Q.     You don't know if that would be something that

7  would be done separately or jointly?

8          A.     I'm not the tax expert on these issues.

9          Q.     Is your answer you don't know?

10          A.     I'm not the tax expert.

11                 MR. WILLIAMS:  Judge, would you direct the

12  witness to respond to the question?  I believe he's being

13  non-responsive to his answer.

14                 JUDGE PRIDGIN:  I will sustain it.  I think

15  Mr. Williams was asking you --

16                 THE WITNESS:  I don't know.

17                 MR. HATFIELD:  Judge, we agreed to do this

18  issue by issue, and you know, I'm being advised, maybe

19  arguably in this case, but we agreed to do this issue by

20  issue.  I don't want him back, but I don't know how long

21  we're going to want to spend on this when the witness has

22  told us there's another witness on this and we have a

23  schedule.  So I mean, if you want to direct him to answer

24  this question now at this time, obviously you're the judge.

25                 JUDGE PRIDGIN:  I guess I'll wait to see if we
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1  have an objection to the question.  So far what we're getting

2  is questions to which Mr. Downey says he doesn't know the

3  answer and --

4                 MR. HATFIELD:  I'm sorry, I thought you were

5  directing him to answer the question.

6                 JUDGE PRIDGIN:  And I did, and Mr. Downey said

7  he didn't know.

8                 MR. WILLIAMS:  I believe it was answered and

9  as to agreement to try these issues by issue, my recollection

10  is that the company chose the order in which this case is

11  being tried.

12  BY MR. WILLIAMS:

13          Q.     Do you know if Great Plains Energy, Kansas

14  City Power & Light Company, and/or KCP&L Greater Missouri

15  Operations Company have any plans for the merger of Kansas

16  City Power & Light Company and KCP&L Greater Missouri

17  Operations Company?  And when I say "merge," I'm talking

18  about a legal merger.

19          A.     We certainly have talked about it and I

20  believe we've even talked to the Staff about it.

21          Q.     Well, the question is whether you have any

22  plans, not whether you've talked about it.  Do you have any

23  plans?

24          A.     I believe we're talking about it and the idea

25  that we would ultimately merge the two organizations, we are
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1  thinking about it.

2          Q.     Do you have any date in mind by which the

3  merger might be accomplished or -- or when you would like to

4  effectuate the merger?

5          A.     Not specifically at this time.

6          Q.     Within the next ten years?

7          A.     That would seem reasonable.

8          Q.     Within the next five years?

9                 MR. HATFIELD:  I believe it's been asked and

10  answered, Judge.

11                 JUDGE PRIDGIN:  Overruled.  I think he's

12  trying to pin him down on a certain date.

13                 THE WITNESS:  I don't have a certain date.

14  BY MR. WILLIAMS:

15          Q.     I am just trying to find the best date I can

16  get.  Within the next five years?

17          A.     Well, I know that we came into the Staff to

18  talk about recently context of when we might do that.  And so

19  we're certainly interested in entertaining discussions about

20  it.

21          Q.     I'm just asking whether or not the companies

22  would like to effectuate a merger within the next five years.

23                 MR. HATFIELD:  Judge, before we continue on

24  merger, I think I'm going to have to ask that we go into HC,

25  talking about combining operations and when that might
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1  happen.

2                 JUDGE PRIDGIN:  All right.  We'll go

3  in-camera.  Just a moment.

4                 (REPORTER'S NOTE:  At this point, an in-camera

5  session was held, which is contained in Volume 20, pages 1224

6  to 1225 of the transcript.)
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1                 JUDGE PRIDGIN:  We're back in public forum.

2  BY MR. WILLIAMS:

3          Q.     Do you know how many hours you charged to

4  Iatan 2 construction project in 2005?

5          A.     I don't.

6          Q.     Would it be 0 hours?

7          A.     No.  It would have probably been fairly low,

8  though, in 2005.

9          Q.     How low is fairly low?

10          A.     I have no idea the number.

11          Q.     A hundred hours?

12          A.     I have no idea.

13          Q.     Did you charge 21.5 hours to the Iatan 2

14  construction project in 2006?

15          A.     I have no idea.

16          Q.     Did you charge 64.6 hours to the Iatan 2

17  construction project in 2007?

18          A.     I have no idea.

19          Q.     Did you charge 178.7 hours to the Iatan 2

20  construction project in 2008?

21          A.     I have no idea.

22          Q.     Did you charge 343.3 hours to the Iatan 2

23  construction project in 2009?

24          A.     I have no idea.

25          Q.     Did you charge 252 hours to the Iatan 2
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1  construction project in 2010?

2          A.     I have no idea.

3          Q.     Do those hours that I've asked you about in

4  the different years correlate or do you believe they

5  correlate with how much time you've put in on the Iatan 2

6  construction project in those years?  And I don't mean

7  precisely, but generally, did you work, you know, roughly

8  three times as much in 2007 as you did in 2006 and roughly

9  three times as much in 2008 as in 2007 and roughly twice as

10  much in 2009 as 2008?

11          A.     I suspect what they correlate to are meetings

12  on my calendar.  My secretary keeps my calendar.  She records

13  the time.  What I'm sure it doesn't account for is hours that

14  I might work in the evening or on the weekends or whenever if

15  it's not on the calendar, it's probably not recorded there.

16  So it would reflect meetings of the oversight committee, it

17  would reflect my weekly trips out to the plant site.  It

18  would reflect what's on the calendar as opposed to the time I

19  put into the project that's not on the calendar.

20          Q.     So by your answer, are you saying that what

21  you've charged to the Iatan 2 construction project or what's

22  been charged to the Iatan 2 construction project for your

23  time has been what's reflected on your calendar and not

24  necessarily all of the time you've spent on the project?

25          A.     If I spend four hours on a Saturday reading
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1  material, that's not reflected on the -- in there.  I

2  don't -- I don't work a 40-hour week.  I work almost all the

3  time and that's not recorded in the company's book of

4  records.

5          Q.     Who prepares your time sheets?

6          A.     My assistant.

7          Q.     And do you review them?

8          A.     I do.

9          Q.     And before you sign off on them, you ensure

10  they're correct and accurate?

11          A.     Between her and I, we review them and look at

12  it and she goes over it with me when I sign it.  And as I

13  said, it reflects what's on the calendar.

14          Q.     What calendar are you referring?

15          A.     She keeps my calendar.

16          Q.     So it's a work calendar?

17          A.     Yes.

18          Q.     And what kind of information is kept in that

19  calendar?  You mentioned meetings.

20          A.     It's the schedule of my time, meetings that

21  I'm in, where I am.

22          Q.     And when say your time, are you talking about

23  a 40-hour workweek, 8:00 to 5:00?

24          A.     If I have meetings that extend beyond that,

25  they'll be in that calendar.
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1          Q.     So it will be the normal workday plus if there

2  was time that went beyond the end of the normal workday?

3          A.     I haven't worked a normal workday in any time

4  since I can remember.

5          Q.     But you also said you worked on weekends and

6  that time I gather is not reflected in your calendar, so I'm

7  trying to get an understanding.

8          A.     If I go home at nights and I spend two hours

9  sitting in a chair at home doing work, I don't put it on my

10  calendar.

11          Q.     So is what's put on your calendar when you're

12  spending time on work at work?  And when I say that, I'm

13  talking physically at your workplace.

14          A.     It could be at my workplace, could not be at

15  my workplace.  I could be in meetings -- I could be in

16  meetings anywhere in the country.

17          Q.     But it wouldn't be while you're at home?

18          A.     I don't try to record the hours I work when

19  I'm at home.

20          Q.     Who built Wolf Creek?

21          A.     I'm not sure I understand your question.

22          Q.     The Wolf Creek nuclear reactor that's part of

23  the Kansas City Power & Light Company portfolio of generation

24  assets, you're familiar with that?

25          A.     Yes.
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1          Q.     Do you know who built it?

2          A.     Well, it was a joint venture of Westar and

3  Kansas City Power & Light and Kansas Electric Power

4  Cooperative.

5          Q.     Who managed the construction of the generating

6  facility?

7          A.     I was not here at the time.  I have no idea.

8          Q.     Would you -- in your direct testimony on

9  page 3 at lines 8 to 9, I'll give you a moment to find it.

10          A.     I'm there.

11          Q.     You mention there, do you not, that Kansas

12  City Power & Light Company had engaged in a building of a

13  number of smaller construction projects and rebuilt

14  Hawthorn 5, do you not?

15          A.     Yes.

16          Q.     What are the smaller construction projects

17  that you're referring to there?

18          A.     Probably larger retrofits on existing

19  coal-fired units.  We have an annual capital budget and some

20  of those projects can be very significant.  We have one under

21  way right now at La Cygne, at our La Cygne power plant that's

22  very large.  Those kind of projects.  They'd be in the

23  multi-million dollars in terms of scope and cost.

24          Q.     You said probably retrofit to larger coal

25  plants.  Did you prepare your direct testimony?
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1          A.     Yes, I did.  I meant -- that's what I meant.

2  I meant retrofit work.

3          Q.     So it's not probably, that is what you meant?

4          A.     Yes.

5          Q.     So it doesn't include the construction of

6  combined cycle and combustion turbine generators?

7          A.     Yes, we've built multiple of those stations

8  even in the last ten years since I've been here, West Gardner

9  facility would be one that comes to mind.

10          Q.     And what retrofits of larger coal plants were

11  you referring to?

12          A.     We've done work at Hawthorn, we've done work

13  at La Cygne, we've done projects at Montrose, more recently

14  in the acquired organizations at Sibley.

15          Q.     What type of work are you referring to that

16  you're characterizing as retrofits?

17          A.     Environmental equipment, boiler tube

18  replacement, various components at the plant, turbine

19  generators.

20          Q.     And when you -- when you reference various

21  components, you also said boiler tubes and turbine

22  generators.  Are those some of the components you're

23  referring to or does components mean something else?

24          A.     Yes, these plants -- we have a fleet that's

25  aging and there are significant components to those plants
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1  that we -- and we schedule maintenance and refurbishment

2  outages, even with regard to Iatan 1 when we -- we install

3  the -- the new environmental control equipment in the 2008

4  time frame, we probably did 50 to 70 million dollars worth of

5  non-CEP work inside Iatan 1 that included an entirely new

6  digital control system and included additional equipment in

7  the boiler and in other parts of the plant.

8          Q.     And since you've mentioned a cost of some of

9  those projects, what type of costs are you talking about for

10  a total value of the project?  Are we talking about a hundred

11  million dollar projects to a million dollar projects?

12          A.     Well, the current one at La Cygne is in the

13  hundred million dollar neighborhood.

14          Q.     And what is the current project at La Cygne?

15          A.     There's a major amount of -- of work being

16  done, a variety of items, complete gutting of much of the

17  boiler support equipment.

18          Q.     And the others you mentioned, Hawthorn,

19  Montrose, Sibley, what kind of order of magnitude are the

20  dollars on those projects?

21          A.     Sibley, I think it's in the 70 million dollar

22  range.

23          Q.     Montrose?

24          A.     Montrose, over the last decade, we've probably

25  done 25, 30 million dollars worth of work on collective
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1  projects.

2          Q.     Well, is 70 million you're referencing on

3  Sibley, over what time frame is that project?

4          A.     Probably two years.

5          Q.     And the La Cygne project you mentioned?

6          A.     That's currently underway.

7          Q.     How far along are you on that project?

8          A.     I was actually supposed to be down there this

9  past week and didn't get there, probably about halfway

10  through that outage right now.

11          Q.     And how long is this outage you're referring

12  to?

13          A.     About four months.

14          Q.     And the Hawthorn project you referenced, how

15  many dollars were involved in that?

16          A.     I don't recall specific dollars.

17          Q.     Do you recall a time frame?

18          A.     It goes back a couple years.

19          Q.     And rather than just specific dollars, can you

20  ballpark it?

21          A.     I don't have a number on Hawthorn.

22          Q.     Did not Kansas City Power & Light Company hire

23  an engineering firm to prepare the definitive estimate of the

24  Iatan construction project?

25          A.     Are you referring to Burns & McDonnell?
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1          Q.     Well, that could be the engineering firm,

2  sure.  It would be.

3          A.     We hired Burns & McDonnell as the owners

4  engineer and they prepared an estimate, yes.

5          Q.     Is that the definitive estimate that they

6  prepared?

7          A.     They prepared it but ultimately it was KCP&L's

8  control budget estimate, which they prepared and had

9  commented and was critiqued, but ultimately we own the

10  estimate.

11          Q.     If I understand your answer correctly, you're

12  saying Burns & McDonnell prepared the definitive estimate for

13  the Iatan construction project, but it was Kansas City Power

14  & Light Company that adopted that estimate as the definitive

15  estimate?

16          A.     Yes.

17          Q.     Why was a law firm, in this case Schiff

18  Hardin, needed to review the definitive estimate prepared by

19  Burns & McDonnell for the Iatan construction project?

20          A.     Mr. Dan Meyer in particular, and he will be

21  testifying later, is a cost-control, cost-estimating expert

22  in the construction industry and we wanted his input and

23  review of it and found it very valuable.

24          Q.     So you retained the law firm specifically for

25  Mr. Meyer -- Meyer's services?
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1          A.     No, Mr. Meyer was one of an array of services

2  that came together and was part of the unique skill set of

3  that Schiff Hardin organization.  It was one of a number of

4  things that they brought to the table that we found very

5  valuable and Mr. Meyer has, from the original control budget

6  estimate, through every reforecast, has been a constant in

7  terms of critiquing and evaluating and giving us an

8  independent view of the numbers.

9          Q.     Is Mr. Meyer an attorney?

10          A.     Not that I'm aware of.

11          Q.     On page 3 of your direct testimony, at line 17

12  you used the term internal resources.  Do you see that?

13          A.     Yes.

14          Q.     Where you use that term "internal resources"

15  there, what do you mean?

16          A.     Direct employees.

17          Q.     What do you mean by "direct employees"?

18          A.     An actual employee of KCP&L as opposed to a

19  contractor or consultant.

20          Q.     And when you say KCP&L, do you mean Kansas

21  City Power & Light Company?

22          A.     Yes.

23          Q.     Do you accept responsibility for the Iatan

24  construction project?

25          A.     I am the responsible executive for the
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1  project.

2          Q.     Are you accountable for the Iatan construction

3  project?

4          A.     I believe so.

5          Q.     Are you a member of the executive oversight

6  committee?

7          A.     I'm the chairman of it, and I have been since

8  it was founded.

9          Q.     When was the executive oversight committee

10  founded?

11          A.     Well, informally, we assembled as early as

12  2005.  We formalized that in early 2006, February of 2006.

13          Q.     Would you please identify the members of the

14  executive oversight committee when it was created and any

15  changes in that membership of that committee since it was

16  created?

17          A.     I'm not sure that I have that in my head, but

18  I believe it was -- I don't have the original -- maybe it's

19  in my testimony, I can't recall.  I know that Mr. Bassham was

20  on the committee, Mr. Easley was on the committee, Mr.

21  Riggins was on the committee, Barbara Curry was on the

22  committee.  I believe Mr. Giles was on the committee.  There

23  could have been others.  Those are the names that I recall

24  right now.

25          Q.     And those names are -- you're referring to in
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1  2005 when it was an informal committee?

2          A.     2006 when it was formalized.

3          Q.     And you testified earlier you were also a

4  member when it was formally designated in 2006?

5          A.     Yes.

6          Q.     Is Mr. Bassham still a member of the executive

7  oversight committee?

8          A.     Yes.

9          Q.     Is Mr. Easley still a member of the executive

10  oversight committee?

11          A.     No.

12          Q.     Do you know whenever he no longer -- became no

13  longer a member of the executive oversight committee?

14          A.     When he left the company, which would have

15  been sometime in -- I can't recall the date he left.

16          Q.     Do you know which year it was even?

17          A.     2009.

18          Q.     Is Mr. Riggins still a member of the executive

19  oversight committee?

20          A.     No.

21          Q.     Do you know when he became no longer a member

22  of the executive oversight committee?

23          A.     He left the company just recently.

24          Q.     Was that in this last year?

25          A.     Last quarter of last year.
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1          Q.     It's Ms. Curry, is it not?

2          A.     No, it's Mrs. Curry.

3          Q.     Mrs. Curry.  Do you know is Mrs. Curry still a

4  member of the executive oversight committee?

5          A.     She retired last year.

6          Q.     Do you know when last year?

7          A.     Not exactly, but middle of the year.

8          Q.     Is Mr. Giles still a member of the executive

9  oversight committee?

10          A.     No, he's not.  Not officially.  He's not a --

11  he's a consultant to the company.

12          Q.     Do you know when his membership in the

13  executive oversight committee ended?

14          A.     When he retired.

15          Q.     Do you know when he retired?

16          A.     From the company?

17          Q.     Do you remember when retired from the company?

18          A.     You're really testing my memory.  It would

19  have been -- I think it could have been 2008.

20          Q.     So to the best of your recollection, it would

21  have been 2008?

22          A.     Somewhere in 2008, I think.

23          Q.     Were Mr. Easley, Mr. Riggins, Mrs. Curry or

24  Mr. Giles replaced as members of the executive oversight

25  committee?
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1          A.     Yes, Mr. Hydebrink (phonetic), who's the

2  senior vice-president of our supply group, which is

3  generation that's replaced Mr. Easley on that committee.

4          Q.     And would that have been about the time

5  Mr. Easley retired?

6          A.     Yes.

7          Q.     Or left KCP&L?

8          A.     Yes.

9          Q.     I shouldn't say retired.

10          A.     Yes.

11          Q.     And Mr. Hydebrink is still a member of the

12  committee?

13          A.     Yes, he is.

14          Q.     Did anyone else become a member of the

15  committee?

16          A.     Mr. Blanc, he's head of regulatory.  Our

17  vice-president of purchasing, Maria Jenks, is now on the

18  committee.  I'm sure I'm forgetting somebody.

19          Q.     Well, Mr. Giles, I believe, was regulatory and

20  I believe Mr. Blanc is currently.

21          A.     Yes, right.

22          Q.     Did Mr. Blanc become a member of the executive

23  oversight committee about the time Mr. Giles left?

24          A.     Yes.

25          Q.     And Mr. Riggins, I believe, was in legal.  Did
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1  someone else replace him?

2          A.     I don't believe we have at this point.  And

3  we're beginning to transition down as the project winds down.

4  We haven't yet closed out the EOC, but much of the work is

5  obviously done on that and ultimately, at some point this

6  year, we will officially close that out for the Iatan project

7  and the CEP projects.

8          Q.     Mr. Downey, for making essential decisions,

9  does the executive oversight committee receive all necessary

10  information it needed on a timely basis?

11          A.     The oversight committee was not necessarily

12  the decision-making body.  It was an oversight body.  It was

13  not the decision-making body.  It would have been involved in

14  hearing about decisions to be made and listening to them.

15  But there's a line organization that is decision-making

16  authority and responsibility.  The oversight committee did

17  not run the project, the line organization ran the project.

18          Q.     But you also testified, I believe, that the

19  executive oversight committee made recommendations?

20          A.     Yes, it's part of good governance to have that

21  group and their input and ideas.  But ultimately, the line

22  organization had decision-making responsibility.

23          Q.     And did the line organization rely on the

24  executive oversight committee's recommendations?

25          A.     I would -- I would describe it as a discussion
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1  and a questioning and a challenging and it clearly would

2  listen to -- very strongly -- the input and advice of that

3  group.  But ultimately, the line organization had to make the

4  decisions.

5          Q.     Well, do you know of any instance where the

6  executive oversight committee made some recommendation that

7  the line organization declined to adopt?

8          A.     No.

9          Q.     And in making its recommend -- or for making

10  its recommendations, did the executive oversight committee

11  receive all the information it needed to make those

12  recommendations on a timely basis?

13          A.     I believe they did.

14          Q.     And what type of -- what types of information

15  did the executive oversight committee receive for making its

16  recommendations?

17          A.     Well, I think there was a standard set of

18  reports each month.  Early on, the oversight committee was

19  meeting even as frequently as weekly.  As time progressed, we

20  moved to a monthly format in which they received regular

21  updates on status of all sorts of issues.  Early on, it was

22  the engineering status and then the key purchasing decisions

23  that were made.

24                 As we moved to construction, it would have

25  been construction status, they would have learned about the
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1  development of the organization, they would have seen and

2  heard about our cost control system, they would have been

3  immersed in our earned value system and every month they

4  would have seen the output of those -- that system.  They

5  would have seen the financial reports from the cost control

6  system.

7                 Anytime there was a major issue with a site,

8  they would have had detailed briefings on that.  When we had

9  the crane collapse and fatality there, they would have had

10  very detailed briefings on that.  When we uncovered the

11  metallurgical issues around T-23, we would have briefed the

12  committee and we would have brought the independent experts

13  in to allow the committee to question and understand those

14  issues.  So anything of significance during the project would

15  have very timely been brought forward to the oversight

16  committee for their awareness.

17          Q.     And you mentioned the committee's meetings

18  gather -- I think it was meetings -- started out weekly and

19  changed to monthly.  Do you know about the time frame when

20  that change occurred and the frequency?

21          A.     I don't recall exactly.  I would say that

22  early on in the project, as we were getting started up -- I

23  don't recall the exact date.

24          Q.     2005, 2007?

25          A.     I'd say 2000 --
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1          Q.     2007?

2          A.     I would say early or late 2006.

3          Q.     And you mentioned standard reports.  What do

4  those include?

5          A.     The financial reporting, the earned value

6  reporting, the schedules.  You know, progress on schedule and

7  cost.  The progress on purchasing, in 2006, we committed a

8  billion dollars of spend on the projects so they would have

9  been hearing about that all the way through 2006, progress on

10  engineering, progress with contractors, disputes with

11  contractors, they would have heard all of that.

12          Q.     Now whenever I asked you about the executive

13  oversight committee making decisions, you said no, they make

14  recommendations.  You referenced line organization.  What's

15  the line organization you're talking about?

16          A.     The project team, the head of construction,

17  first Mr. Grimwade followed by Mr. Murphy, our

18  vice-presidents of construction, Mr. Price, then Mr.

19  Churchman.  Those would have been the -- the line

20  organization reporting first to Mr. Easley and then

21  ultimately to me.

22          Q.     Would that have -- Mr. Easley is not with the

23  company now, is he?

24          A.     That's correct.

25          Q.     So whenever you're talking about those
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1  individuals and those positions, are we talking about

2  whenever the committee was first established?

3          A.     No.  Those were the individuals over time,

4  over the five-year period.

5          Q.     The individuals who made the decisions, is

6  that what you're saying?

7          A.     The individuals responsible for the line

8  organization, yes.  Mr. Grimwade was the first one.

9          Q.     It's my ignorance, I'm still not understanding

10  what you're meaning by line organization.  Are you saying

11  these are the individuals over what you're describing as a

12  line organization?

13          A.     Yes, so in the beginning, Mr. Easily had

14  responsibility for -- let's just stick with the Iatan

15  projects.

16          Q.     That's fine.

17          A.     And so as senior vice-president of generation

18  and then construction as well, he was the head of the line

19  organization.  Mr. Grimwade was -- reported directly to him

20  and then the project manager, the initial one was Terry

21  Murphy and -- and Terry Murphy's whole organization.  That's

22  the line organization.  They were responsible for the

23  execution of the project.

24          Q.     And that's the Iatan project, correct?

25          A.     Yes.
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1          Q.     Were Mr. Easley, Mr. Grimwade and Mr. Murphy

2  all employees of Kansas City Power & Light Company?

3          A.     Yes.

4          Q.     Were they all employees of Kansas City Power &

5  Light Company before the Iatan project team started to be put

6  together?

7          A.     Mr. Easley and Mr. Grimwade were; Mr. Murphy

8  was not.

9          Q.     Why was Mr. Murphy hired?

10          A.     We were seeking an experienced large

11  construction project executive.

12          Q.     What was it about Mr. Murphy's qualifications

13  that caused Kansas City Power & Light Company to hire him?

14          A.     I think the year that we hired him, he was

15  named one of the hundred top large project managers by

16  Engineering News Record, so I mean, that was one of many.  He

17  was recommended, he had worked on many other projects and was

18  recommended to us and had that kind of background.

19          Q.     Do you know of any specific projects that he

20  worked on before you hired him?

21          A.     I believe he -- the Ontario project.  I can't

22  remember the specific name of the organization, but he had

23  just come off of a large project.  Not unusual for these

24  individuals.

25          Q.     Do you know if he had been -- was ever
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1  characterized -- and I'm going to use some words that if

2  they're inaccurate, tell me and how you would characterize

3  Mr. Murphy in terms of what you understood about his

4  activities at the -- I think it was a project for Ontario

5  Power Generation.  But had he been described as pushing

6  management changes on the site and overhauling

7  problem-plagued culture?

8                 MR. HATFIELD:  I'm going to object, it's a

9  compound or ambiguous question.  I'm not sure I understand

10  what he wants the question to answer.

11                 JUDGE PRIDGIN:  I'm going to overrule.  I

12  mean, I think I understood the question.

13                 THE WITNESS:  Would you repeat the question?

14  BY MR. WILLIAMS:

15          Q.     Do you know if in terms of his activities at

16  the Ontario project, Mr. Murphy had been characterized as

17  having overhauled a problem-plagued culture at the committee

18  and pushed management changes onsite?

19          A.     I don't recall that specific, I don't know.

20          Q.     Did you have any understanding about what

21  Mr. Murphy had done at the Ontario power site?

22          A.     My understanding was that he was successful.

23  You know, I did not -- as I said, Mr. Easley at the time was

24  in charge of this and was a part of the -- he was a lead as a

25  part of this hiring.  What I know is Mr. Murphy came highly
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1  recommended and had a long background.  I don't remember the

2  specifics.

3          Q.     So are you saying that Mr. Easley made the

4  hiring decision for hiring Mr. Murphy?

5          A.     He would have been the lead on that.  Other

6  people would have been involved.  Our human resource people

7  would have been involved.  I think I probably interviewed

8  Mr. Murphy myself and there were other people who would have

9  interviewed.  When we hire the key people, we try to have

10  multiple inputs.  That's -- hiring is one of the more

11  challenging decisions that any organization makes and it's

12  not an exact science, so we try to get multiple inputs.

13          Q.     So you're -- basically you're saying you

14  relied on his general reputation and other people in your

15  organization for the hiring of Mr. Murphy?

16          A.     Yes.

17          Q.     Do I understand correctly that the executive

18  oversight committee didn't have any control over the

19  financing or authorization of expenditures on the Iatan

20  project?

21          A.     That's correct.

22          Q.     Could the Iatan project manager approve

23  expenditures on the Iatan project without the approval of the

24  vice-president of construction?

25          A.     Yes.
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1          Q.     Mr. Downey, you approved some settlements with

2  Kiewit and Alstom; is that correct?

3          A.     Yes.

4          Q.     Did you obtain approval from the board of

5  directors of Kansas City Power & Light Company before you

6  approved those settlements?

7          A.     If they required such approval.  In some

8  cases, they did not, depending on the level of those

9  settlements, the dollar level.

10          Q.     Would the dollar level where board of director

11  approval be highly confidential?

12          A.     Yes, I think.

13                 MR. HATFIELD:  Okay.

14                 MR. WILLIAMS:  I guess go in-camera for the

15  question.

16                 JUDGE PRIDGIN:  Okay.  We'll go in-camera for

17  just a moment, please.

18  BY MR. WILLIAMS:

19          Q.     At what dollar level would the settlement need

20  to be before it required board of director approval whenever

21  you were the one approving the settlement?

22          A.     I should have the specific number in my head,

23  I don't.  But I don't believe that there were any settlement

24  agreements that reached that level.  In fact, I'm certain

25  there weren't.
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1                 JUDGE PRIDGIN:  Is that all we need for in

2  camera?

3                 MR. WILLIAMS:  Probably more than we needed as

4  it turns out.

5                 JUDGE PRIDGIN:  Can we go back into public

6  then?

7                 MR. HATFIELD:  I don't think that needs to be

8  HC.

9                 JUDGE PRIDGIN:  We're going back to public.

10  We are in public forum.

11                 MR. MILLS:  And Judge, while we were

12  in-camera, I think counsel for KCP&L decided that that

13  portion did not need to be HC, so can we instruct that the

14  transcript be prepared accordingly?

15                 JUDGE PRIDGIN:  Any objections?

16                 MR. HATFIELD:  No objection, Your Honor.

17                 JUDGE PRIDGIN:  Okay.  If I can order then

18  that immediately proceeding in-camera session be made public.

19  Thank you.

20  BY MR. WILLIAMS:

21          Q.     And am I correct in understanding that your

22  approving settlements with Kiewit and Alstom didn't require

23  any approval by the executive oversight committee; is that

24  correct?

25          A.     I would have shared that -- those settlement
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1  processes and outcomes with the oversight committee, but I

2  had the authority to do it.

3          Q.     You didn't have to share it with them, did

4  you?

5          A.     I did.

6          Q.     I understand, but you weren't required to,

7  were you?

8          A.     I believe our culture and our informal policy

9  would have said that, yes, I did.

10          Q.     Did the executive oversight committee make

11  recommendations regarding the settlement with Kiewit and

12  Alstom that you approved?

13          A.     I'm sorry, would you repeat that?

14          Q.     Did the executive oversight committee make

15  recommendations regarding the settlements with Kiewit and

16  Alstom that you approved?

17          A.     No, I don't believe they did.

18          Q.     Why don't we do it this way:  For approving

19  the settlements in Kiewit and Alstom, what role did the

20  executive oversight committee play?

21          A.     I think the confusion, the executive oversight

22  committee is not an unusual kind of structure in large

23  organizations.  And it's an input and advice -- they were not

24  the line authority.  They -- we wanted to make sure that our

25  executives from across the organization understood what was



EVIDENTIARY HEARING VOL. 19   01-21-2011

1251
TIGER COURT REPORTING, LLC

573.886.8942  www.tigercr.com

1  going on, was involved, could question and challenge.  But

2  they were not in the line of approval.  Now, did we listen to

3  them, yes, because it's important.  But this is not an

4  unusual structure in big corporations, but they are not the

5  line authority for this.

6                 There is a line organization that's very

7  clear.  The signature authorities are very clear and approval

8  lines are very clear.  The oversight committee is not in that

9  approval line, but we consult with them and we ask for their

10  input and we want them to be aware of all that's going on in

11  this.  We had three to 4,000 people working on this one

12  project.  We don't have -- we have about 3,000 people in the

13  entire rest of the company.

14                 This was our way of engaging our entire senior

15  leadership team in what was going on on a very focused

16  project.  But they were -- there was not a sign-off sheet or

17  an approval authority within the oversight committee.  Their

18  functions was very different than the line organizations

19  function.

20          Q.     I think I'm hearing your quibbling with my use

21  of the word "recommendation."  Did the oversight committee

22  provide its input in written format?

23          A.     No.

24          Q.     Or did it --

25          A.     No, it was in the discussion in the monthly
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1  meetings.

2          Q.     Mr. Downey, did Alstom provide you and your

3  wife a trip to Pebble Beach with all expenses paid by Alstom

4  except airfare?

5          A.     I did go to Pebble Beach with the Alstom

6  senior leadership after we successfully completed the

7  negotiation of the contract, and I did pay for -- our company

8  paid for the airfare.  I was their guest at the -- at Pebble

9  Beach.

10          Q.     And when you said their "guest," whose guest

11  were you?

12          A.     Alstom's.

13          Q.     So Alstom paid for your accommodations and

14  whatever you did in Pebble Beach is that what you're saying?

15          A.     Yes.

16          Q.     And likewise, Mr. Downey, did Alstom provide

17  you and your wife a trip to Newport, Rhode Island with all

18  expenses paid by Alstom except for airfare?

19          A.     We did go to that event and I know I paid our

20  own airfare.  I'm not sure about the hotel, whether we paid

21  it or not, I can't recall.

22          Q.     What is Pebble Beach?

23          A.     Well, we stayed at a hotel there and it is a

24  resort area.

25          Q.     What kind of activities do they have at that
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1  resort?

2          A.     A variety of different ones, including golf.

3          Q.     Is it known for any particular activity?

4          A.     Golf.

5          Q.     Are you a golfer?

6          A.     I play golf, badly.

7          Q.     I hope Alstom didn't take too much advantage

8  of you on the golf course then.

9                 When you signed the settlement agreement with

10  Alstom for the JLG and soil stabilization settlements, did

11  Kansas City Power & Light Company have any basis for

12  believing that it was at fault?

13          A.     The JLG settlement was part of a broader set

14  of initiatives and strategy we had with -- with Alstom.

15  First of all, the JLG incident raised safety issues, so --

16                 MR. WILLIAMS:  Judge, I think he's going

17  beyond the scope of the question in his answer.  I ask that

18  you direct him to answer the question as posed.

19                 JUDGE PRIDGIN:  Okay.  Just to be clear,

20  Mr. Williams, will you ask the question again, please?

21  BY MR. WILLIAMS:

22          Q.     When you signed the agreement with Alstom for

23  the JLG and soil stabilization settlements, did Kansas City

24  Power & Light Company have any basis for believing it was at

25  fault?
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1                 MR. HATFIELD:  Judge, I think we may need to

2  be HC here.

3                 MR. WILLIAMS:  I'm fine with going HC.

4                 JUDGE PRIDGIN:  All right.  Just a moment, HC.

5  We'll go in camera for just a moment.

6            (REPORTER�S NOTE: At this point, an in-camera

7  session was held, which is contained in Volume 20, pages 1255

8  to 1257 of the transcript.)
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1                 JUDGE PRIDGIN:  Because of the hour and

2  because of the weather, I'm just inquiring how much more

3  cross-examination do you think you have.

4                 MR. WILLIAMS:  A lot.

5                 JUDGE PRIDGIN:  All right.  And Mr. Fischer, I

6  thought I saw you grabbing a microphone, did you have

7  somebody --

8                 MR. FISCHER:  Well, I was going to inquire the

9  same thing.  It looked like if Mr. Downey was going to need

10  to come back, we probably ought to talk about scheduling of

11  next week and I know the folks from Kansas City want to stay

12  and get -- get as much done as we can, but if it's going to

13  be next week, we might as well take a break.

14                 JUDGE PRIDGIN:  All right.  I'm inclined to --

15  to call it a night.  Is there -- is there anything before

16  counsel or any objection or anything from counsel before we

17  go off the record?

18                 MR. WILLIAMS:  I'm certainly not going to

19  stand in your way.

20                 JUDGE PRIDGIN:  Thank you.  All right.  If

21  there's nothing further, we will readjourn at 8:30 Monday

22  morning.  Thank you.  We are off the record.

23
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