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Executive Summary


James C. Falvey, Senior Vice President of Regulatory Affairs for Xspedius Communications, LLC, testifies to the following:


Support for payment due date:  SBC proposes that payments be due (i.e., be in SBC’s hands) thirty (30) days from the date of SBC’s invoice.  CLECs, however, object to a 30-day due date because they do not receive SBC’s invoices on a timely basis.  Xspedius’ experience in Missouri has been particularly egregious.  A history of receipt of invoices from SBC shows an average delay of 15 days on paper invoices and a delay of 11 days on electronic invoices.  Consequently, if SBC’s language were adopted, Xspedius would, in many cases, have to turn a bill around without adequate time to audit the invoices.  Because SBC’s invoices are also very error-prone, it is commercially unreasonable for SBC to expect CLECs to review a complicated bill, authorize payment, and cut a check in essentially a two-week timeframe.  The only way CLECs can have 30 days to review SBC’s bills is if the due date was 45 days from the date of the invoice, as CLECs propose.  Any more compressed due date makes processing SBC’s invoices virtually impossible.
Xspedius-only deposit issue: Xspedius seeks a one-month net deposit, if required, because, at any given time, SBC Missouri owes Xspedius as much or more in reciprocal compensation and local transport billings than Xspedius owes SBC Missouri under the parties’ interconnection agreement.  For example, as of the filing date of this testimony, Xspedius is current in its payment of undisputed amounts under the interconnection agreement.  SBC Missouri, however, has been invoiced, and consistently refused to pay Xspedius approximately $7,084 in overdue reciprocal compensation payments and $150,000 in local transport billings, excluding late payment charges. 


Due to the continuing nature of these special circumstances, Xspedius proposes a reasonable compromise that prohibits SBC Missouri from levying more than a one-month deposit, based on projected average monthly billings, reduced by the amount SBC Missouri owes to Xspedius.  Further, if SBC owes Xspedius more than $500,000, then no deposit could be required until SBC reduced the outstanding balance below that amount.  This would create an incentive for SBC to break its historical pattern of creating large disputes and leaving them pending for long periods of time.  It would add insult to continued financial injury to allow SBC to slow-pay (or not pay) for services provided to it under the interconnection agreement while being allowed to levy a deposit on CLECs to whom it owes substantially more than it is owed.
Introduction and Witness Qualification

Q.
PLEASE STATE YOUR NAME, POSITION AND BUSINESS ADDRESS.

A.
My name is James C. Falvey. I am the Senior Vice President of Regulatory Affairs for Xspedius Communications, LLC. (“Xspedius”).  My business address is 7125 Columbia Gateway Drive, Suite 200, Columbia, Maryland 21046. 

Q.
PLEASE DESCRIBE YOUR POSITION AT XSPEDIUS. 
A.
I manage all matters that affect Xspedius before federal, state, and local regulatory agencies. I am responsible for federal regulatory and legislative matters, state regulatory proceedings and complaints, and local rights-of-way issues.  

Q. 
PLEASE DESCRIBE YOUR EDUCATIONAL AND PROFESSIONAL BACKGROUND. 

A.
I am a cum laude graduate of Cornell University, and received my law degree from the University of Virginia School of Law. I am admitted to practice law in the District of Columbia and Virginia. After graduating from law school, I worked as a legislative assistant for Senator Harry M. Reid of Nevada, and then practiced antitrust litigation in the Washington D.C. office of Johnson & Gibbs. Thereafter, I practiced law with the Washington, D.C. law firm of Swidler & Berlin, where I represented competitive local exchange providers and other competitive providers in state and federal proceedings. In May 1996, I joined e.spire Communications, Inc. as Vice President of Regulatory Affairs, where I was promoted to Senior Vice President of Regulatory Affairs in March 2000.  On August 30, 2002, Xspedius purchased substantially all of the assets of e.spire Communications and its subsidiary, ACSI Network Technologies. Xspedius now has an operating footprint in 52 markets spanning 20 states, plus the District of Columbia, as well as more than 3,500 route miles of fiber. 

Q.
PLEASE IDENTIFY ALL STATE COMMISSIONS TO WHICH YOU HAVE SUBMITTED TESTIMONY. 
A.
In total, I have testified before 14 public service commissions, including those of Alabama, Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina, Tennessee, New Mexico, Texas, Pennsylvania, Arkansas, and Kansas. 

Q.
WHAT IS THE PURPOSE OF YOUR TESTIMONY?

A.
My testimony addresses an Xspedius-specific issue concerning deposits.  In addition, I provide support to other witnesses’ testimony concerning the proposed payment due date. 
Q.
ON WHOSE BEHALF ARE YOU TESTIFYING?

A.
I am testifying on behalf of Xspedius Management Co. Switched Services, LLC, dba Xspedius Communications, LLC (“Xspedius”), and on behalf of the CLEC Coalition, which includes Xspedius, Big River Telephone Company, LLC (“Big River”); Birch Telecom of Missouri, Inc. and ionex  communications, Inc. (collectively, “Birch/ionex”); NuVox Communications of Missouri, Inc. (“NuVox”); Socket Telecom, LLC (“Socket”); XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc. (“XO”) (collectively, the “CLEC Coalition”).

Due Date

· CLEC Coalition Issue 7(a):  Should CLECs be allowed to have the standard (universally accepted) interval of 30 days to review and pay invoices and bills?
· CLEC Coalition Issue 7(b): Should the due date run from the date printed on the invoice, regardless of when the invoice/bill is sent to the CLEC? 
Q.
DO YOU HAVE ANY COMMENTS ON SBC’S PROPOSED 30-DAY TIMEFRAME FOR BILL PAYMENT?

A.
Yes.  This topic is addressed at length in the testimony of CLEC Coalition witnesses Mary Jo Wallace and John Ivanuska.  However, I do want to relate Xspedius’ experience in relation to the lack of timeliness receiving SBC’s invoices.



SBC proposes that payments be due (i.e., be in SBC’s hands) thirty (30) days from the date of SBC’s invoice.  CLECs, however, do not receive SBC’s invoices on a timely basis.  Xspedius’ experience in Missouri has been particularly egregious.  A history of our receipt of invoices from SBC shows an average delay of 15 days on paper invoices and a delay of 11 days on electronic invoices.  Consequently, if SBC’s language were adopted, Xspedius would, in many cases, have to turn a bill around without sufficient time to properly audit the invoices.  Because SBC’s invoices are also very error-prone, it is commercially unreasonable for SBC to expect CLECs to review a complicated bill, authorize payment, and cut a check in essentially a two-week timeframe.  In order for CLECs to have 30 days to review SBC’s bills, the parties’ agreement should provide that the due date for bills should be 45 days from the date of the invoice, as CLECs propose.  Any more compressed due date makes processing SBC’s invoices virtually impossible.
· Xspedius GTC Issue 3:  Should Xspedius be required to provide a deposit in excess of one month’s average net billing?

Q.
MR. FALVEY, WHY IS XSPEDIUS ASKING FOR A DEPOSIT REQUIREMENT THAT IS DIFFERENT FROM THE REST OF THE CLEC COALITION?

A.
At any given time, SBC Missouri owes Xspedius as much or more in reciprocal compensation and local transport billings than Xspedius owes SBC Missouri under our interconnection agreement.  For example, as of the date this testimony was filed, Xspedius is current on all undisputed past due amounts under our interconnection agreement.  SBC Missouri, however, has been invoiced, and consistently refused to pay Xspedius approximately $7,084 in overdue reciprocal compensation payments and $150,000 in local transport billings, excluding late payment charges. 

Q.
IS IT YOUR POSITION THAT SBC MISSOURI IS ADEQUATELY ASSURED UNDER THE INTERCONNECTION AGREEMENT GIVEN THE RECIPROCAL COMPENSATION AND LOCAL TRANSPORT BILLINGS YOU CLAIM SBC MISSOURI OWES TO XSPEDIUS?

A.
Absolutely.  In fact, more than adequately assured.  When you look at it from an objective point of view, it is patently unfair to allow SBC Missouri to levy a two-month, much less a three-month, deposit on Xspedius when SBC owes Xspedius many times more than the amount Xspedius owes SBC Kansas under the same agreement.  

Q.
HAS AN IMBALANCE OF PAYMENTS HISTORICALLY BEEN TRUE?

A.
Yes.  When e.spire Communications, Inc., the assets of which were purchased by Xspedius out of bankruptcy, settled up with SBC at the end of the Chapter 11 proceeding, SBC paid out millions of dollars to Xspedius at that time.  Even with a CLEC in bankruptcy, SBC was the net debtor and not Xspedius.  In fact, this proved to be the case with every Regional Bell Operating Company in the e.spire bankruptcy.  It is ironic that these net debtors have mounted a campaign to require deposits from Xspedius and other CLECs.  

Q.
WHAT DOES XSPEDIUS PROPOSE?

A.
We propose a reasonable compromise that prohibits SBC Missouri from levying more than a one-month deposit, based on projected average monthly billings, reduced by the amount that SBC Missouri owes to Xspedius.  If the amount SBC Missouri owes Xspedius is more than one month’s average billings, Xspedius would not be subject to a deposit requirement until SBC reduces the amount it owes Xspedius to less than one month’s average billings under the interconnection agreement, provided, of course, that Xspedius’ credit history warranted the imposition of a deposit.  Further, if SBC Missouri owes Xspedius more than $500,000, then no deposit could be required until SBC reduced the outstanding balance below that amount.  This creates an incentive for SBC to break its historical pattern of creating large disputes and leaving them pending for long periods of time.

Q.
DO YOU HAVE ANYTHING ELSE TO ADD?

A.
Yes.  SBC Missouri’s Preliminary Position Statement in the Joint DPL indicates that a deposit is a “standard business operating practice for companies when extending credit . . . .”  In other words, they want to be adequately assured that the CLECs will pay them in the event of disconnection of services for nonpayment.  But what SBC fails to mention is that Xspedius has already extended millions of dollars in credit to SBC, throughout the MOKAT-state region, without any deposit.  It would add insult to continued financial injury to allow SBC to slow-pay (or not pay) for services provided to it under the interconnection agreement while being allowed to levy a deposit on CLECs to whom it owes substantially more than it is owed.

Q.
DOES THIS CONCLUDE YOUR DIRECT TESTIMONY ON GENERAL TERMS AND CONDITIONS?

A.
Yes, but I reserve the right to supplement my testimony. 
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