Case No. TO-2005-0336

Rebuttal Testimony of James C. Falvey

On Attachment 12 

On Behalf of the CLEC Coalition

May 19, 2005


BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

SOUTHWESTERN BELL TELEPHONE, L.P.
)

d/b/a SBC MISSOURI’S PETITION FOR
)

COMPULSORY ARBITRATION OF

)
Case No. TO-2005-0336
UNRESOLVED ISSUES FOR A SUCCESSOR
)

AGREEMENT TO THE MISSOURI 271

)

AGREEMENT (“M2A”)



)
REBUTTAL TESTIMONY OF JAMES C. FALVEY

ON INTERCARRIER COMPENSATION

M2A ATTACHMENT 12

ON BEHALF OF 

THE CLEC COALITION







Carl J. Lumley, #32869







Leland B. Curtis, #20550







130 S. Bemiston, Suite 200







St. Louis, Missouri 63105







(314) 725-8788







(314) 725-8789 (FAX)







Bill Magness







Susan C. Gentz







Casey, Gentz & Magness, L.L.P.







98 San Jacinto Blvd., Ste. 1400







Austin, TX  78701







Telephone:  512/480-9900







Facsimile:   512/480-9200







ATTORNEYS FOR THE 







CLEC COALITION

May 19, 2005
TABLE OF CONTENTS

I.
Executive Summary
3

II.
Introduction
4
III.
Definition of “ISP-Bound Traffic” Under the FCC’s ISP Remand Order (CLEC Coalition Issue 2)
5
IV.
The Commission Should Determine true-up arrangements in “Rebuttable Presumption” cases under the ISP Remand Order (CLEC Coalition Issue 6)…
8
V.
Application of the Tandem Rate to Traffic Terminated by CLEC Switches (CLEC Coalition Issue 11)
10
I.
EXECUTIVE SUMMARY

This testimony focuses on disputed issues concerning intercarrier compensation where the key question is whether the proposed contract language complies with FCC rules and the FCC’s ISP Remand Order.  Contract language proposed by SBC regarding the definition of “ISP-bound traffic” and the CLEC’s ability to charge a tandem-served switching rate does not comply with the applicable FCC rules and orders. (DPL Issues 2, 11)  In each instance, SBC is attempting to deny CLECs cost recovery for the CLECs’ transport and termination of SBC customers’ traffic over CLEC facilities.  The contract language proposed by the CLEC Coalition incorporates FCC rules and orders faithfully and without embellishment; by contrast, the SBC proposals represent an effort to adopt the portions of the FCC’s orders that SBC favors while avoiding those parts it opposes.


Finally, the testimony addresses whether the Commission should have the authority to determine when “true-ups” commence in dispute resolution proceedings related to “rebuttable presumption” issues arising under the ISP Remand Order (DPL Issue 6).  The CLEC Coalition contract language proposal gives the Commission discretion to determine when true-ups should commence, which allows the Commission to maintain its flexibility to make equitable determinations on the issues based on the particular circumstances of each case.

II.
INTRODUCTION
Q.
PLEASE STATE YOUR NAME, POSITION AND BUSINESS ADDRESS.

A.
My name is James C. Falvey. I am the Senior Vice President of Regulatory Affairs for Xspedius Communications, LLC. (“Xspedius”).  My business address is 7125 Columbia Gateway Drive, Suite 200, Columbia, Maryland 21046. 

Q.
ARE YOU THE SAME JAMES C. FALVEY WHO FILED DIRECT TESTIMONY IN THIS PROCEEDING ON RECIPROCAL COMPENSATION (ATTACHMENT 12) ISSUES?

A.
Yes.  

Q.
ON WHOSE BEHALF ARE YOU TESTIFYING?

A.
I am testifying on behalf of the CLEC Coalition, which is comprised of Big River Telephone Company, LLC (“Big River”); Birch Telecom of Missouri, Inc. and ionex communications, Inc. (collectively, “Birch/ionex”); NuVox Communications of Missouri, Inc. (“NuVox”); Socket Telecom, LLC (“Socket”); XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc. (“XO”); and Xspedius Communications, LLC (“Xspedius”).
Q.
WHAT IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY?
A.
My rebuttal testimony refutes positions taken by SBC witness J. Scott McPhee on three DPL issues.



III.    INTERCARRIER COMPENSATION FOR TRAFFIC TERMINATED TO INTERNET SERVICE PROVIDERS IS JURISDICTIONALLY INTERSTATE AND SUBJECT TO THE INTERIM REGIME IN THE ISP REMAND ORDER (CLEC COALITION ISSUE 2)
Q.
DID SBC’S DIRECT TESTIMONY CORRECLTY DESCRIBE THE IMPACT OF THE ISP REMAND ORDER ON INTERCARRIER COMPENSATION FOR ISP-BOUND TRAFFIC?
A.
 No, it did not. The testimony of SBC witness Mr. McPhee urges the Commission to adopt a definition of “ISP-bound” traffic that includes only traffic bound for ISPs that “originates from an end user and terminates to an ISP physically located in the same mandatory local calling area.”
  My direct testimony includes a comprehensive discussion of why SBC’s position is incorrect.  (See Falvey Direct Testimony on Intercarrier Compensation, at 6-14.)



The FCC did not distinguish between “local” and “non-local” ISP‑bound traffic.  Rather, the FCC broadly stated that if a call is bound for an ISP, then the CLECs and ILECs carrying that traffic are to be compensated using the FCC’s interim rate regime set forth in the ISP Remand Order.  Intrastate mechanisms for providing intercarrier compensation – whether they are access tariffs or reciprocal compensation rates set under FTA § 251(b)(5) – do not apply to ISP-bound calls.  This is because the service being provided by the ILEC or CLEC to the ISP is “information access,” and is not subject to intrastate pricing authority.


SBC’s testimony ignores the FCC’s explicit determinations.  Mr. McPhee claims that when an “intraLATA toll” call is bound for an ISP, it is subject to compensation under intrastate tariffs governing intraLATA toll traffic, rather than the FCC’s interstate plan for compensating ISP-bound traffic.
  SBC attempts to limit the scope of the FCC’s ISP Remand Order by claiming that only ISP-bound calls that originate and terminate in the same mandatory local calling area are subject to the ISP Remand Order’s rate regime.  


SBC derives this position from a misreading of a single paragraph of the ISP Remand Order.  Mr. McPhee never actually discusses the purported support for SBC’s position in the FCC’s Order, but merely drops a footnote referencing paragraph 90 of the FCC’s Order.  Paragraph 90 includes a discussion of why the FCC rejected some parties’ suggestions that different rates be set for voice and ISP-bound traffic on a nationwide basis.  The FCC noted that it found such an approach unattractive and rejected it.
  In rejecting this rate proposal in its rulemaking, the FCC did not alter its determination that all ISP-bound traffic is interstate and subject to rates established by the FCC.  The FCC did not, in paragraph 90 or elsewhere, remove certain ISP-bound traffic from its requirement that ISP-bound calls be compensated according to the plan it set forth in the ISP Remand Order.  
SBC’s testimony advocates an approach that countermands the FCC’s directives in the ISP Remand Order that ISP-bound traffic is interstate and subject to the FCC’s rate plan.  SBC’s desire to apply access charges or other rates in excess of the FCC plan is apparent, but SBC’s argument finds no basis in the ISP Remand Order.  To accept SBC’s argument would disrupt the careful jurisdictional balance the FCC implemented in the ISP Remand Order and improperly compensate carriers for transport and termination of ISP-bound traffic.  Notably, the Texas PUC rejected this argument in its recent arbitration, holding that “with respect to ISP-bound traffic, … the ISP Remand Order’s compensation regime applies instead of reciprocal compensation.”


It is important to note that the compensation system established in the ISP Remand Order was voluntary.  SBC was not forced to utilize the ISP Remand Order regime, but rather opted to negotiate interconnection agreements incorporating the FCC’s Order voluntarily.  After choosing to operate under the ISP Remand Order regime, SBC is not permitted to “carve out” certain aspects of that compensation regime (such as claiming compensation rights for ISP-bound traffic not contemplated by the FCC).  By doing so, SBC is trying to cherry pick the best provisions of both the state and federal compensation mechanisms, a result which is clearly not permitted by law.


Therefore, SBC’s arguments regarding the definition of “ISP-bound traffic” should be rejected. 

Q.
DOES SBC’S POSITION ON THE DEFINITION OF ISP-BOUND TRAFFIC HAVE IMPLICATIONS BEYOND THE DEFINITIONS SECTION?

A.
Yes.  Mr. McPhee also argues that ISP-bound calls delivered via FX-type service arrangements should be excluded from compensation under the ISP Remand Order rate regime.
  To subject ISP-bound traffic to bill-and-keep because the traffic happens to be delivered over an FX-type arrangement also improperly evades rate plan set forth in the FCC ISP Remand Order.  The CLEC Coalition and SBC agreed that FX-type traffic will be handled using a “bill-and-keep” system in the M2A successor agreement.  The parties did not agree that ISP-bound calls are not subject to the FCC’s interstate rate regime.  



Even though the FCC went to great pains to establish its jurisdiction over all ISP-bound traffic (as detailed in my direct testimony), SBC seeks to impose every “carve-out” it can conceive.  SBC wants intrastate access charges to apply to ISP-bound traffic that it characterizes as intraLATA toll; SBC seeks to avoid the FCC plan for FX-type calls by claiming their status as FX-type traffic somehow trumps the fact the traffic is ISP-bound under the FCC’s orders.


Whether the ISP Remand Order is seen as favorable or not (as I describe in my direct testimony, Xspedius does not believe the ISP-bound rates set by the FCC permit full recovery of our costs in terminating ISP-bound traffic), it remains the effective FCC order that governs the treatment of all ISP-bound traffic – not just the subset that SBC cannot find a way to carve out and ignore.
IV.   THE COMMISSION SHOULD DETERMINE TRUE-UP ARRANGEMENTS IN “REBUTTABLE PRESUMPTION” CASES UNDER THE ISP REMAND ORDER (DPL ISSUE 6)
Q. DOES WITNESS MCPHEE PROVIDE ANY INSIGHT AS TO WHY THE PSC SHOULD NOT BE ABLE TO DECIDE THE TRUE-UP ARRANGMENTS IN “REBUTTABLE PRESUMPTION” CASES?

A.
No.  Mr. McPhee references the correct paragraph of the ISP Remand Order on this issue (¶ 79), but does not address the essential problem in the dispute between the parties.  There is no disagreement that if there is a dispute regarding the “rebuttable presumption” that traffic above a 3:1 ratio is all ISP-bound (and thus subject to the lower ISP-bound rates set by the FCC), a true-up mechanism would be in place to return excess compensation paid by one party or the other.  The only issue in dispute is whether the Commission (as the arbiter of such a dispute) has the power to determine the specific workings of the true-up.




Mr. McPhee urges that giving the Commission more authority to set the applicable true-up date “injects uncertainty” into such proceedings.  He goes on to argue that by leaving the true-up date to the arbiter, the “CLEC Coalition seeks to extend or prolong the subsidization of reciprocal compensation payments on ISP-Bound traffic.
”  This argument is incorrect for two reasons.  First, the purported “subsidization” Mr. McPhee refers to is no such thing.  CLECs would be paid for terminating SBC traffic either at a TELRIC-based rate set by the Commission for  reciprocal compensation of § 251(b)(5) traffic or at the rate set by the FCC for terminating ISP-bound traffic.  Neither of those rates constitute a “subsidy,” or even constitute rates that include contribution to joint and common costs (like the subsidies built into the intratstate access rates Mr. McPhee urges CLECs pays SBC for intraLATA ISP-bound calls).  



Second, the CLECs would “extend or prolong” nothing under the CLEC Coalition’s language.  Rather, the CLECs would leave up to the Commission the choice when to date back payments based on the results of the “rebuttable presumption” proceeding.  As described in my direct testimony, there are circumstances in which a “locked in” date would be inequitable to the parties to the “rebuttable presumption” proceeding, and the Commission should not write out of the interconnection agreement the flexibility it may need in deciding such proceedings.
V.        APPLICATION OF THE TANDEM RATE TO TRAFFIC TERMINATED BY CLEC SWITCHES

(CLEC COALITION DPL ISSUES 11)
Q. WHAT POSITION DID YOU ADVOCATE IN DIRECT TESTIMOY REGARDING APPLICATION OF THE TANDEM RATE TO CLEC SWITCHES?
A.
I urged that the Commission adopt the CLEC Coalition language, which simply implements 47 C.F.R.§ 51.711(a)(3) as written and interpreted by the FCC.  I noted that the FCC – in the Intercarrier Compensation NPRM
 and the Wireline Competition Bureau’s Virginia Arbitration
 -- has made important statements interpreting its own rules governing application of the tandem rate.  SBC’s witness Mr. McPhee merely rehashes the same arguments about the meaning of the FCC rule as were rejected in the Virginia Arbitration and criticized in the Intercarrier Compensation NPRM.  


Moreover, Mr. McPhee offers new and complicated tests for the conditions under which CLECs would be permitted to receive tandem rate compensation.  SBC would require CLECs to meet several factual tests regarding the dispersion of CLEC switches and customers in Missouri.  These “tests” are not contemplated in the FCC’s rule at all.  In addition, SBC adds yet another layer of restrictions not contemplated by the FCC: a new “rebuttable presumption” that restricts how much tandem compensation SBC will pay a CLEC even if the CLEC meets SBC’s onerous tandem rate tests.  SBC advocates limiting CLEC compensation even in those circumstances that – under its own restrictive tests – the CLEC is unquestionably eligible to charge the tandem rate pursuant to FCC rules.  Rather than accept that the CLEC may charge the tandem rate, SBC urges that only 30% of the CLEC’s tandem-eligible traffic should be subject to the tandem rate.
   SBC has simply made up this limitation out of whole cloth. 


For all the reasons described in my direct testimony, the burdensome rules outlined by Mr. McPhee do not comply with the governing FCC rule and should therefore be rejected.  If the CLEC Coalition proposal is adopted, the Missouri rules in the M2A successor agreement would comport with the text and intent of the applicable FCC rule.  SBC’s position, like many others in this proceeding, is merely an attempt to revisit settled law that SBC does not like, at the expense of both the CLECs and this Commission.

Q.
HOW ARE THE SBC PROPOSALS INCONSISTENT WITH THE FCC’S RULE?

A.
SBC’s proposals start from a fundamentally flawed premise.  They assume that to be eligible for tandem-level compensation, a CLEC must demonstrate that particular switches are actually serving a geographic area similar to the ILEC tandem switch.  The FCC has made clear, every time it has spoken to the issue, that this is not the case.  The FCC’s rule recognizes that CLECs do not employ the same network architecture as traditional ILEC networks, and it does not hinge tandem rate eligibility on a CLEC’s willingness to deploy a network that resembles SBC’s traditional switched network.  The detailed factual showings SBC proposes for tandem rate eligibility all presume that the key question is whether the CLEC is serving the same way as the ILEC.  The FCC has repeatedly said that this is not the case, and SBC’s proposals should therefore be rejected.

Q.
DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY?

A.
Yes.
�  	SBC McPhee Direct, at 5-8.


�	Id.


� 	ISP Remand Order ¶ 90 (“[W]e see no reason to impose different rates for ISP-bound and voice traffic. The record developed in response to the Intercarrier Compensation NPRM and the Public Notice fails to establish any inherent differences between the costs on any one network of delivering a voice call to a local end-user and a data call to an ISP.  Assuming the two calls have otherwise identical characteristics (e.g., duration and time of day), a LEC generally will incur the same costs when delivering a call to a local end-user as it does delivering a call to an ISP. We therefore are unwilling to take any action that results in the establishment of separate intercarrier compensation rates, terms, and conditions for local voice and ISP-bound traffic.”)


�	Texas PUC, Docket No. 28821 Arbitration Award on Track 1 Issues, Intercarrier Compensation Final Joint DPL, at 2.


�  McPhee Direct, at 21.


� McPhee Direct 27-28.


�	See Developing A Unified Intercarrier Compensation Regime, CC Docket No. 01-92, Notice of Proposed Rulemaking, at ¶ 107, n.173. (rel. April 27, 2001) (“Intercarrier Compensation NPRM”).


�	See Petition of WorldCom, Inc. Pursuant to Section 252(e)(5) of the Communications Act for Preemption of the Jurisdiction of the Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon Virginia Inc., and for Expedited Arbitration, CC Docket No. 00-218, Memorandum Opinion and Order, at ¶¶ 304-309 (rel. July 17, 2002) (“Virginia Arbitration”).


�  McPhee Direct, at 16-17.
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