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I.
Executive Summary

NIA Issue Nos. 10(b) and 11: Carriers are obligated to carry their own traffic from the POI to the terminating carrier’s switch.  Mr. Falvey explained that SBC, through various arguments and devices, attempts to shift the responsibility to carry SBC’s customers’ traffic to the CLECs. SBC must step up to this responsibility in accordance with federal rules. In the interconnection context, that means that SBC must provide or pay for facilities and trunks to carry SBC traffic from the POI to the Xspedius switch. 

SBC incorrectly interprets the TRO and FCC rules as not obligating the ILEC to provide facilities outside the ILEC network to interconnect with the CLEC network. SBC's interpretation that it need not provide “interconnection facilities” and that it need only provide access to facilities within the ILEC network is not supported and is in fact refuted by the TRO. Moreover, the Act and FCC rules expressly require that such interconnection facilities be provided at cost. The TRO also reinforces that ILECs are required to provide these facilities pursuant to the incumbent LECs’ 251(c)(2) obligations. More recently, the FCC was clear on this point in its latest statement on the issue in the TRRO.

The Maryland Commission noted that FCC Rule 47 C.F.R. § 51.305(a)(2) makes each party responsible for delivering its traffic to the other party. Each party is financially responsible for delivering its traffic from the POI to the switch of the other party. Again, because SBC has refused to share these costs equitably, Xspedius prefers to use one-way trunks. 

Xspedius is willing to share the costs of the interconnection trunks equitably based on its share of traffic, but not necessarily equally (50/50) as SBC proposes. While two-way trunks are normally “more efficient,” as Witness Hamiter repeatedly states, when their cost is not shared equitably, they are only more efficient for one carrier, SBC. For the CLEC, such as Xspedius, SBC’s two-way proposal unfairly imposes the costs of carrying SBC’s customers’ traffic on Xspedius, which not only violates FCC rules, but is inconsistent with Witness Hamiter’s own testimony.

NIA Issue Nos. 3, 4, and 5 and ITR Issue No. 2: The CLEC must be allowed to choose whether the parties will utilize one-way or two-way trunking for transport of traffic from the POI to the CLEC’s switch.  Mr. Falvey emphasized that the Xspedius experience emphasizes the need to ensure that CLECs can choose one-way trunking under the new agreement when necessary. Two-way trunking would normally be more efficient, but to be a fair arrangement, both parties must pay their proportional share of the cost of the trunks. Currently, SBC sends large volumes of traffic over the two-way trunks it forces Xspedius to provision and pay for. Xspedius believes that, if two-way trunks are utilized, SBC should be required to pay its pro rata share of the costs of the two-way trunks. Regardless of any efficiencies associated with two-way trunks, unless SBC is willing to pay its pro rata share of the trunks, the default arrangement approved by the Commission must be one-way trunking, with each party being responsible for the costs of the facilities and its trunking to carry its own traffic to the other carrier’s switch. The law does not permit SBC to force Xspedius to bear the costs associated with the trunking required to transport SBC’s traffic. 

NIA Issue No. 9: The use of single POIs is not limited to new entrants.  Mr. Falvey contested SBC witness Hamiter’s contention that single POIs are limited to new entrants. The FCC has consistently applied the Act to prevent ILECs from increasing CLEC’s costs by requiring multiple points of interconnection. In its order approving SBC’s application for interLATA authority in Texas, the FCC stated that Section 251 of the Act gives competing local service providers the option to interconnect at as few as one technically feasible point within each LATA.

The U.S. District Court, and then the Fifth Circuit, made clear that CLECs may choose as few as one point of interconnection per LATA and that each party is obligated to transport its originating traffic to the POI with any CLEC, new entrant or otherwise. Accordingly, any decision that does not recognize a single POI per LATA would fly in the face of this very recent federal case law. 

NIA Issue No. 12: SBC must pay Xspedius for SBC’s use of Xspedius’ SS7 services when its traffic requires such use.  Xspedius wants to include language in the agreement that addresses the processes that would apply if the parties agree to utilize existing SS7 trunking to enable SBC-originated traffic to be delivered to Xspedius’ switch. Xspedius’ proposal addresses instances where SBC actually uses Xspedius’ SS7 functionality, including SS7 ports to deliver its originated traffic to Xspedius’ switch. Xspedius is currently transporting SBC’s traffic and is incurring costs to do so. 

II.
INTRODUCTION 
Q.
PLEASE STATE YOUR NAME, POSITION AND BUSINESS ADDRESS.
A.
My name is James C. Falvey. I am the Senior Vice President of Regulatory Affairs for Xspedius Communications, LLC. (“Xspedius”). My business address is 14405 Laurel Place, Laurel, Maryland  20707. 
Q.
ARE YOU THE SAME JAMES C. FALVEY WHO FILED DIRECT TESTIMONY IN THIS PROCEEDING FOR XSPEDIUS? 
A.
Yes, I am. 

Q.
What is the purpose of your REBUTTAL testimony? 

A.
The purpose of my testimony is to address specific items on the Master List of Disputed Issues that are sponsored by Xspedius and to respond to the testimony of SBC witnesses Mr. Hamiter and Ms. Chapman. 

I am responding to the following subjects included in SBC’s direct testimony: (A) The obligation of carriers to carry their own traffic; (B) Issues related to one-way and two-way trunks; (C) Issues related to a single point of interconnection (“SPOI”); and (D) Issues related to SS7.

Q. HOW DOES THE XSPEDIUS POSITION ON INTERCONNECTION COMPARE WITH THAT OF THE CLEC COALITION?

A.
Xspedius generally supports the positions taken by the CLEC Coalition with respect to interconnection issues. Two of the primary distinctions are the language in the interconnection agreement that addresses transition between interconnection agreements in NIA Issue No. 13 and the one-way and two-way trunking issues in NIA Issue Nos. 3, 4 and 5 and ITR Issue No. 2.  Xspedius also has its own language proposals at NIA Issue Nos. 10(b), 11, 12, 13, and 14, and ITR Issue Nos. 3(b) and 11, and NIM Issue Nos. 1 and 5.

Q.
DOES YOUR TESTIMONY ADDRESS THE ISSUES WITH WHICH XSPEDIUS AGREES WITH THE CLEC COALITION?

A.
Except for comments on SBC’s additional POI proposal, I address Xspedius-only issues and not issues where Xspedius agrees with the CLEC Coalition. 

III.
ISSUE ANALYSIS
A.
The Obligation of Carriers to Carry Their Own Traffic

NIA Issue Nos. 10(b) and 11

Responding to Hamiter at p. 52. 

Q.
IN HIS DIRECT TESTIMONY, SBC WITNESS HAMITER STATES, “THE RESPONSIBILITY FOR SERVING AN END USER SHOULD FALL UPON THE CARRIER THAT THE END USER HAS SELECTED AS ITS PROVIDER. SBC MISSOURI DOES NOT BELIEVE THAT RESPONSBILITY SHOULD FALL ON ONE OF THE PROVIDER’S COMPETITORS.” HAMITER AT 52. HOW DO YOU RESPOND TO THIS STATEMENT?
A.
Mr. Hamiter’s statement strongly supports the position of Xspedius with respect to which carrier should pay for interconnection facilities and trunks. SBC, through various arguments and devices, attempts to shift the responsibility to carry SBC’s customers’ traffic to the CLECs.  By his own statement, SBC must step up to this responsibility.  In the interconnection context, that means that SBC must provide or pay for facilities and trunks to carry SBC traffic to the Xspedius tandem switch.  

Q.
DOES SBC WITNESS HAMITER CONFUSE THE ISSUES OF BACKHAULING FACILITIES AND INTERCONNECTION FACILITIES?

A.
Yes.  Mr. Hamiter’s testimony deliberately sows confusion over the distinction between facilities for “backhauling” traffic (for which the TRO found no impairment, although remanded on appeal) and facilities used for interconnection under Section 251(c)(2) (which the TRO found is required to be provided, not addressed on appeal and good law). A transmission facility for the purpose of “backhauling:” traffic is used where, for example, a CLEC needs to use a transport facility from the CLEC's collocation arrangement in an ILEC central office to the CLEC's own switch in order to transport (or backhaul) traffic originated by, or terminated to, a CLEC's end user served by an unbundled loop or special access circuit purchased from the ILEC. A circuit used for “backhauling” traffic connects to the ILEC network through a collocation in the ILEC's central office, for example, but does not connect the ILEC switches with the CLEC switches for purposes of exchanging traffic - instead it is used solely by the CLEC to deliver traffic between its switch and end-user customers. 

In contrast, an interconnection facility for Section 251(c)(2) purposes, is a facility that connects an ILEC switch and a CLEC switch for the purpose of exchanging telecommunications traffic both ways from the ILEC's network and the CLEC's network. In the latter case, the FCC expressly stated in the TRO that “to the extent that requesting carriers need facilities in order to 'interconnect[] with the [other carrier’s] network,' section 251(c)(2) of the Act expressly provides for this and we do not alter the Commission's interpretation of this obligation.”
 There is no other conclusion that can be drawn from this statement in the TRO than that the ILEC must provide or lease from the CLEC or a third party the facilities and trunks to carry its own interconnection traffic to the CLEC network. 

SBC incorrectly interprets the TRO and FCC rules as not obligating the ILEC to provide facilities outside the ILEC network to interconnect with the CLEC network. As discussed above, the TRO only addressed backhaul traffic. But the TRO does not relieve the ILEC of the obligation to provide facilities interconnecting the ILEC and CLEC networks for the mutual exchange of telephone exchange service and exchange access. Accordingly, SBC's interpretation that it need not provide “interconnection facilities” and that it need only provide access to facilities within the ILEC network is not supported and is in fact repeatedly refuted by the express language of the TRO.
 

Moreover, the Act and FCC rules expressly require that such interconnection facilities be provided at cost. Section 251(c)(2) requires that interconnection be provided at rates, terms, and conditions that are just, reasonable, and nondiscriminatory and in accordance with Section 252. Section 252 of the Act requires that just and reasonable rates for interconnection of facilities and equipment should be provided at cost-based rates. Further, the FCC rules require that a carrier providing “transmission facilities dedicated to the transmission of traffic between two carriers' networks shall recover only the costs of the proportion of that trunk capacity used by an interconnecting carrier to send traffic that will terminate on the providing carrier's network.”
 Accordingly, the law indisputably requires that such facilities used to interconnect CLEC and ILEC networks must be provided at cost-based rates.  

Q.
DID THE TRO MAKE OTHER REFERENCES TO THIS INTERCONNECTION ISSUE?

A.
Yes, it did. The FCC said, “[A]ll telecommunications carriers, including CMRS carriers, will have the ability to access transport facilities within the incumbent LEC’s network, pursuant to 251(c)(3), and to interconnect for the transmission and routing of telephone exchange service and exchange access pursuant to section 251(c)(2).”
 



The TRO also reinforces that ILECs are required to provide these facilities pursuant to the incumbent LECs’ 251(c)(2) obligations.

Specifically, section 251(c)(2) requires access to the “facilities and equipment” used by competing carriers for ‘interconnection with the local exchange carrier’s network . . . for the transmission and routing of telephone exchange service and exchange access. . . . The Local Competition Order discussed the relationship between sections 251(c)(2) and 251(c)(3) only to the extent that the obligation under section 251(c)(3) “allows unbundled elements to be used for a broader range of services than subsection (c)(2) allows for interconnection.”
   

Q.
DID THE TRRO MAKE ANY REFERENCES TO THE COST OF INTERCONNECTION FACILITIES AND REITERATE THE FIRM STATEMENTS IN THE TRO THAT COST-BASED TELRIC RATES APPLY TO INTERCONNECTION?

A.
Yes, facilities qualify for interconnection cost-based TELRIC rates.
 The FCC was clear on this point in its latest statement on the issue in the Triennial Review Remand Order: 

We note in addition that our finding of non-impairment with respect to entrance facilities does not alter the right of competitive LECs to obtain interconnection facilities pursuant to section 251(c)(2) for the transmission and routing of telephone exchange service and exchange access service. Thus, competitive LECs will have access to these facilities at cost-based rates to the extent they require them to interconnect with the incumbent LEC’s network.

Q.
YOU DISCUSSED A MARYLAND DECISION IN YOUR DIRECT TESTIMONY THAT ADDRESSES THIS ISSUE. HOW DID THE MARYLAND COMMISSION ADDRESS THE RESPONSIBILITY OF AN ILEC TO TRANSPORT ITS TRAFFIC FROM THE POI TO THE CLEC’S SWITCH?

A.
The Maryland Commission noted that FCC Rule 47 C.F.R. § 51.305(a)(2) makes each party responsible for delivering its traffic to the other party.
 Each party is financially responsible for delivering its traffic to the switch of the other party.
 “Each party is responsible for the cost of delivering its traffic through its network and into the interconnection facility that connects the two networks.
 



The Maryland Commission stated that “[t]he cost of the interconnection facility itself is shared consistent with the rules set forth by the FCC in ¶1062 of the 1996 First Report and Order. In sum, those rules require that, if two-way interconnection trunks are utilized, the carriers share the cost of the interconnection facility based upon each carrier’s percentage of traffic passing over the facility.”
 Again, because SBC has refused to share these costs equitably, Xspedius shares the preference of other carriers for one-way trunks.  There is nothing in the TRO or Witness Hamiter’s testimony that would rightfully alleviate SBC of its statutory and regulatory legal obligations.

Q.
IS THIS APPROACH STILL ACCEPTABLE TO XSPEDIUS?

A.
Yes. In fact, the Maryland Commission stated that “[t]he interconnection architecture described above is fair to both carriers. Each carrier is responsible for the costs of transporting its traffic through its network to the edge of its network. Both carriers then equitably share the cost of the interconnection facility which connects the two networks, based on each carrier’s share of the traffic that passes over the interconnection facility.”
 Xspedius is willing to share equitably based on its share of traffic, but not necessarily equally (50/50) as SBC proposes.  While two-way trunks are normally “more efficient”, as Witness Hamiter repeatedly states, when their cost is not shared equitably, they are only more efficient for one carrier, SBC.  For the CLEC, such as Xspedius, SBC’s two-way proposal imposes the costs of carrying SBC’s customers’ traffic on Xspedius, which not only violates FCC rules, but is inconsistent with Witness Hamiter’s own testimony.

B.
ISSUES RELATING TO ONE-WAY AND TWO-WAY TRUNKS
NIA Issue Nos. 3, 4 and 5 and ITR Issue No. 2

Responding to Hamiter at 63-65.

Q.
SBC WITNESS HAMITER LAUDS THE EFFICIENCY OF TWO-WAY TRUNKING IN HIS DIRECT TESTIMONY AT 63-65.  DO YOU DISAGREE WITH HIS COMMENTS?
A.
Again, the Xspedius experience emphasizes the need to ensure that CLECs can choose one-way trunking under the new agreement when necessary. Two-way trunking would normally be more efficient, but to be a fair arrangement, both parties must pay their pro rata share of the cost of the trunks. Currently, SBC sends large volumes of traffic over the two-way trunks it forces Xspedius to provision and pay for. Xspedius believes that, if two-way trunks are utilized, SBC should be required to pay its pro rata share of the costs of the two-way trunks. Regardless of any efficiencies associated with two-way trunks, unless SBC is willing to pay its pro rata share of the trunks, the default arrangement approved by the Commission must be one-way trunking, with each party being responsible for the costs of the facilities and its trunking to carry its own traffic to the other carrier’s switch. The law does not permit SBC to force Xspedius to bear the costs associated with the trunking required to transport SBC’s traffic.  
Q.
ARE THERE ANY FCC RULES OR ORDERS THAT ADDRESS THIS ISSUE? 
A.
Yes. As I said in my direct testimony, Xspedius’ position is supported by various state and federal point of interconnection (“POI”) decisions. Specifically, the FTA and the FCC rules allow a CLEC to determine where it will interconnect with, and deliver its traffic to, the ILEC’s network.
 CLECs may, at their option, interconnect with the incumbent’s network at only one place in a LATA. All LECs are obligated to bear the cost of delivering traffic originating on their networks to interconnecting LECs’ networks for termination.
 
C.
ISSUES RELATING TO A SINGLE POI
SBC/CLEC Coalition NIA No. 9

Responding to Hamiter at 52 and 87. 

Q.
SBC WITNESS HAMITER CLAIMS THAT “SBC’S PROPOSAL, UNDER CERTAIN CONDITIONS SUCH AS WHEN THEY ARE ENTERING A NEW MARKET, ALLOWS CLECS TO ESTABLISH SPOI ARCHITECTURES UNTIL THEY REACH CERTAIN CAPACITY THRESHOLDS.” HAMITER AT 52. HE ALSO STATES THAT “’NEW ENTRANTS’ SHOULD BE ALLOWED TO ESTABLISH, AT A MINIMUM, ONE POINT OF INTERCONNECTION IN A LATA.” HAMITER AT 87.  DO SBC’S PROPOSED LIMITATIONS TO USE OF A SPOI WHEN ENTERING A MARKET COMPLY WITH FEDERAL LAW?

A.
No, they do not. One single POI (“SPOI”) per LATA is the law of the land. There is no limitation on SPOIs to CLECs that are entering a market. A CLEC may voluntarily agree to more than one POI, but SPOI is the current law.
  



The FCC has consistently applied the Act to prevent ILECs from increasing CLECs’ costs by requiring multiple points of interconnection.  In its order approving SBC’s application for interLATA authority in Texas, the FCC stated that Section 251 of the Act gives competing local service providers the option to interconnect at as few as one technically feasible point within each LATA.
  The FCC stated simply:

Section 251, and our implementing rules, require an incumbent LEC to allow a competitive LEC to interconnect at any technically feasible point.  This means that a competitive LEC has the option to interconnect at only one technically feasible point in each LATA.
 

It is interesting to note that SBC’s complaints about single POIs relate to the increased costs associated with larger LATAs.  When LATAs were established as the territory within which an ILEC could legally carry traffic, the ILECs pressed for expansive and ever-larger boundaries for LATAs. ILECs have reaped the benefit of these larger LATAs for decades, so they should not be heard to complain that, because their LATAs are so large, it is expensive or difficult for them to transport their traffic to a CLEC’s POI in a LATA.  A CLEC has met its legal obligation when it has carried its traffic to the SPOI, usually a single tandem switch in the LATA.  SBC should focus its efforts on complying with the applicable rules and stop asking this Commission for extraordinary relief from those rules.  Indeed, recent history dictates that, if anything, it is the CLECs that may be in need of more favorable rules.  

Q.
DOES SBC ADDRESS ITS CLAIM THAT A SPOI IS INTENDED TO BE USED AS A MARKET ENTRY VEHICLE?

A.
In his discussion of this issue,
 Mr. Hamiter cites some older Texas decisions and claims that the Fifth Circuit did not address whether a SPOI was “intended as more than a market entry vehicle or whether, and to what extent, growth levels and capacity exhaustion should be considered.”
  This is nothing more than a transparent effort to squirm out of the plain implications of recent Federal Circuit Court case law.



The U.S. District Court, and then the Fifth Circuit, made clear that CLECs may choose as few as one point of interconnection per LATA and that each party is obligated to transport its originating traffic to the POI with any CLEC, new entrant or otherwise. In its decision, the District Court found that: 

AT&T has the statutory right under the Act to select the location of a technically feasible point of interconnection, and that the regulations of the Federal Communications Commission (‘FCC”), including in particular 47 C.F.R. § 51-703(b) prohibits SWBT from imposing charges for delivering its “local” traffic originating on its network to the point of interconnection selected by AT&T even when that point is outside of a local calling area of SWBT.

Accordingly, any decision that does not recognize a single POI per LATA would fly in the face of this very recent federal caselaw.  Accordingly, Xspedius respectfully requests that this Commission should support the ability of a CLEC to select a single point of interconnection in each LATA. SBC’s proposed language should be rejected. 

D.
ISSUES RELATING TO SS7
SBC/CLEC Coalition NIA Issue No. 12

Responding to Chapman at 95-99. 

Q.
WHAT IS THE DISAGREEMENT BETWEEN THE PARTIES?

A.
SBC contends that all language regarding SS7 should be excluded from this agreement. Xspedius wants to include language that addresses the processes that would apply if the parties agree to utilize existing SS7 trunking to enable SBC-originated traffic to be delivered to Xspedius’ switch.
Q.
WHAT IS XSPEDIUS’ PROPOSAL?

A.
If the parties agree to utilize the existing signaling interconnection trunking, inclusion of Xspedius’ proposed terms will establish an efficient process for the parties to proceed under this agreement. FCC rules address the rate of a carrier providing transmission facilities dedicated to the transmission of traffic between two carriers' networks. The carrier shall recover only the cost of the proportion of that trunk capacity used by an interconnecting carrier to send traffic that will terminate on the providing carrier's network.

Q.
DOES XSPEDIUS’ PROPOSAL ADDRESS WHAT HAPPENS IF SBC USES XSPEDIUS-PROVIDED SS7 OR CONNECTS TO XSPEDIUS’ SS7 PORTS?

A.
Yes, if SBC uses Xspedius-provided SS7 or connects to Xspedius’ SS7 ports, SBC should pay for the proportional use of those just like SBC would charge a CLEC. If it costs Xspedius to provide SS7 services that SBC uses as a result of SBC's originating traffic terminating on the Xspedius switch, Xspedius would expect SBC to pay for its proportional cost of the SS7 service.

Q.
MS. CHAPMAN STATES THAT SBC PROPOSES TO SHARE THE COSTS ASSOCIATED WITH ESTABLISHING SS7 QUAD LINKS BY ESTABLISHING A BILL AND KEEP ARRANGEMENT FOR LOCAL TRAFFIC ONLY. CHAPMAN DIRECT AT P. 96-97. WHAT IS WRONG WITH SBC’S PROPOSAL?

A.
Section 251(c)(2) of the Act applies to both telephone exchange service (e.g., local) and exchange access service.  The nature of the traffic is not what is at issue.  Naturally, SBC would like to have a bill and keep arrangement for local traffic because most of the local traffic on the interconnection trunk groups originates from its end users.  By imposing bill and keep in this circumstance, SBC will be, once again, transferring costs to Xspedius which by law are to be borne by SBC. 

In addition, Xspedius has not chosen a bill and keep arrangement for the transport and termination of SBC’s originated traffic.  Ms. Chapman’s proposal is contrary to 47 CFR Section 51.701(e), which states that “a reciprocal compensation arrangement between two carriers is one in which each of the two carriers receives compensation from the other carrier for the transport and termination on each carrier’s network facilities of  telecommunications traffic that originates on the network facilities of the other carrier.”  Moreover, 47 CFR Section 51.709(b) states that “[t]he rate of a carrier providing transmission facilities dedicated to the transmission of traffic between two carriers’ networks shall recover only the costs of the proportion of that trunk capacity used by an interconnecting carrier to send traffic that will terminate on the providing carrier’s network.” In this case, if SBC uses Xspedius-provided SS7 facilities to transport its originated traffic to Xspedius’ switch, it should be required to pay for the proportional use of those facilities. 

Q.
MS CHAPMAN STATES THAT THE XSPEDIUS PROPOSAL WOULD REQUIRE SBC TO PAY XSPEDIUS FOR SS7 FUNCTIONALITY THAT SBC HAS NOT ORDERED OR REQUESTED.  CHAPMAN AT 97.  IS THIS TRUE?

A.
While SBC may not have submitted orders each time that its traffic transverses the Xspedius network and utilizes its SS7 functions, the termination by Xspedius of SBC-originated traffic does utilize Xspedius’ SS7 services. It is for those costs caused by SBC’s traffic that Xspedius wants compensation based upon SBC’s proportional use of those facilities in accordance with the federal rules just cited.  In addition, SBC’s argument is particularly disingenuous given that SBC has historically refused to order one-way trunk groups to Xspedius to accommodate rapidly increasing traffic flows coming off of the SBC network.  Xspedius was then forced to order two-way trunk groups to preventing the blocking of traffic coming over to its customers.
Q.
MS. CHAPMAN STATES THAT XSPEDIUS’ ALTERNATIVE PROPOSAL IS TO REQUIRE SBC TO PURCHASE SS7 FUNCTIONALITY FROM XSPEDIUS. CHAPMAN AT 97.  IS THAT TRUE?


A.
Xspedius does not require SBC to purchase SS7 functionality from Xspedius if SBC transports its own traffic from the POI to the Xspedius switch. In that case, SBC would only be required to pay for its use of SS7 ports terminating into Xspedius’ switch. If Xspedius is also forced to carry SBC-originated traffic, however, Xspedius expects that SBC will pay for its proportional share of the costs incurred by Xspedius for transporting SBC’s traffic to the Xspedius switch. 

Q.
MS. CHAPMAN CLAIMS THAT XSPEDIUS IS SEEKING TO MODIFY SBC’S TARIFF OFFERING IN THE INTERCONNECTION AGREEMENT.  CHAPMAN AT 98.  IS THAT TRUE?

A.
No, not at all. Xspedius’ proposal addresses instances in which SBC actually uses Xspedius’ SS7 functionality. Xspedius is transporting SBC’s traffic and incurring costs because it is transporting SBC’s traffic. It is those charges that Xspedius wants to recover from SBC. 

Q.
MS. CHAPMAN CLAIMS THAT SBC HAS VOLUNTARILY OFFERED TO SHARE SS7 COSTS WITH XSPEDIUS. CHAPMAN AT 98. WHAT IS THE EFFECT OF THE SBC “OFFER”?

A.
SBC has not agreed to share the costs borne by Xspedius in any way. SBC’s offer is to establish a bill and keep relationship, forcing Xspedius to pay costs for carrying SBC’s traffic.  The primary problem with bill and keep is that SBC generally sends substantially more traffic to Xspedius than Xspedius sends to SBC, meaning that Xspedius is actually paying the vast majority of the costs of sending SBC-originated traffic to Xspedius’ network, that is to say our switch.  More so than any other RBOC in the country, SBC has fought tooth and nail with Xspedius to ensure that it does not pay its fair share of these costs. SBC’s offer is to establish a bill and keep relationship, forcing Xspedius to bear costs for carrying SBC’s traffic that by law SBC is obligated to bear.    
Q.
DOES XSPEDIUS’ PROPOSAL REQUIRE SBC TO MODIFY THE MANNER IN WHICH IT OFFERS ITS FEDERALLY TARIFFED SS7 OFFERINGS?

A.
No. The Xspedius proposal addresses only the charges that SBC should pay to Xspedius for using Xspedius’ SS7 functions in accordance with the federal rules, not the charges Xspedius would pay to SBC under a tariff or the interconnection agreement. 

Q.
HOW SHOULD THE COMMISSION DECIDE THIS ISSUE?

A.
The Commission should require SBC to pay Xspedius for SBC’s use of Xspedius’ SS7 services when its traffic requires such use. The best way to accomplish that is to approve Xspedius’ language.

Q.
DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY?
A.
Yes, it does, but I reserve the right to amend or supplement this testimony or to file sur-rebuttal testimony as appropriate. 
� 	TRO at 366 (emphasis added).


� 	“We find that the more reasonable approach, and the one that is most consistent with the goals of section 251, is to not consider those facilities outside of the incumbent LEC's local network as part of the dedicated transport network element that is subject to unbundling. In reaching this determination we note that, to the extent that requesting carriers need facilities in order to "interconnect[] with the [incumbent LEC's] network," section 251(c)(2) of the Act expressly provides for this and we do not alter the Commission's interpretation of this obligation.” TRO at 366 (emphasis added).





� 	47 C.F.R. Section 51.709(b).


� 	TRO at 368 (emphasis in original).


� 	TRO fn. 1113.


� 	Section 251(c)(2) of the FTA requires ILECs to “provide, for the facilities and equipment of any requesting telecommunications carrier, interconnection with the local exchange carrier's network” and section 252(d)(1) requires rates “based on the cost (determined without reference to a rate-of-return or other rate-based proceeding) of providing the interconnection or network element (whichever is applicable).”


� 	Unbundled Access to Network Elements and Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, WC Docket No. 01-388 and CC Docket No. 01-388, Order on Remand, FCC 04-290 at ¶ 140 (Feb. 4, 2005) (“Triennial Review Remand Order”) (emphasis added). 


� 	Petition of AT&T Communications of Maryland, Inc. for Arbitration Pursuant to 47 U.S.C. § 252(b) Concerning Interconnection Rates, Terms and Conditions, Case No. 8882, Order No. 79250 (Ju. 7, 2004) (“Maryland Order”) at 9. 


� 	Id. 


� 	Id. 


� 	Maryland Order at 9-10.


� 	Maryland Order at 10.


� 	47 U.S.C. § 251(c)(2); 47 C.F.R. § 51.305(a).


� 	Id. 


� 	Requiring massive network buildout once a CLEC has turned up a switch is a sure recipe to ensure widespread CLEC failure (again).  Even if “entry” were a prerequisite to extensive network buildout, it would have to mean successful market entry.  Given that CLECs have yet to prove that they can successfully enter the local markets and make a profit, there is no evidence of the market entry SBC points to, even if that were the standard (which, again, it is not). 


� 	Application by Southwestern Bell Telephone Company, And Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell Long Distance Pursuant to Section 271 of the Telecommunications Act of 1996 To Provide In-Region, InterLATA Services In Texas, CC No. 00-65, Memorandum Report and Order at ¶ 78 (rel. June 30, 2000).


�	The FCC made a similar pronouncement in a January 2001 Order granting in region interLATA authority to SBC for Kansas and Oklahoma. Joint Application by Southwestern Bell Telephone Company and Southwestern Bell Communications Services, Inc. d/b/a/ Southwestern Bell Long Distance for Provision of In-region, interLATA service in Kansas and Oklahoma, CC Docket No. 00-217 Memorandum and Order, FCC 01-29 (January 22, 2001)(“Kansas and Oklahoma Order”) (citing Local Competition Order ¶¶  172, 209).


� 	Hamiter Direct Testimony at 88-90. 


� 	Id. at 90.


�	Southwestern Bell Telephone Company v. Public Utility of Texas, et al., Civil Action No. MO-01-CA-045, USDC Western District of Texas (Order dated Dec. 19, 2002). Notably, the case involved AT&T, a company that, through its TCG subsidiary, has been trying to break into the local markets since the late 1980s, and would be classified as one of the “oldest” entrants amongst CLECs.
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