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I.
EXECUTIVE SUMMARY

James C. Falvey, Senior Vice President of Regulatory Affairs for Xspedius Communications, LLC testifies to the following: 

With respect to many interconnection issues, the position of Xspedius is generally consistent with that of the CLEC Coalition. Like other CLECs, Xspedius wants to ensure that its interconnection rights are protected. In short, Xspedius must ensure that it is not forced to bear the cost of carrying SBC originated traffic to its switch. 

Xspedius’ proposed language, in accordance with the federal rules, addresses the following issues: (1) Allow the CLEC to choose whether the parties will utilize one-way or two-way trunking for transport of traffic from the POI to the CLEC’s switch; (2) If the CLEC agrees to the use of a two-way trunk for transport of traffic between the POI and the CLEC’s switch, the parties will share proportionately, based on each party’s share of the traffic carried on the trunk, the financial responsibility for the cost of the two-way trunk; (3) Establish that, for transport of SBC’s traffic to the CLEC’s switch, the point of financial responsibility is not the POI (generally at SBC’s switch) but the CLEC’s switch. If the POI is located at a point other than the CLEC’s switch, SBC is responsible for transport of its traffic from the POI to the CLEC switch; (4) When SBC transports its traffic to the CLEC switch, whether the SBC entry into a CLEC’s facilities is priced as an entrance facility or a cross-connect; and (5) Address historical financial problems associated with SBC’s refusal to provision and bear responsibility for one-way trunks. 

NIA 3, 4, and 5 and ITR 2 – The CLEC must be allowed to choose whether the parties will utilize one-way or two-way trunking for transport of traffic from the POI to the CLEC’s switch. Mr. Falvey explains that Xspedius has the right to specify the method of interconnection between the Parties, which includes determining whether the Parties interconnect using one-way or two-way trunk groups. The FTA and the FCC rules allow a CLEC to determine where it will interconnect with, and deliver its traffic to, the ILEC’s network. 
The Xspedius experience emphasizes the need to ensure that CLECs can choose one-way trunking under the new agreement. Under federal rules, SBC is obligated to bear the cost of delivering its customers’ originating traffic to Xspedius’ switch, for termination to Xspedius’ customers just as Xspedius delivers its customer’s traffic to SBC’s switch in the SBC central office. The Xspedius switch is the point where SBC’s financial liability terminates, not the POI, which is located, at Xspedius’ full expense, at SBC’s “doorstep.” SBC’s refusal to pay for the transport of its traffic to the Xspedius switch requires Xspedius to unfairly bear the costs of transporting SBC-originated traffic from the POI to the Xspedius switch for termination, which is contrary to federal law. 

If Xspedius agrees to the use of two-way trunks for transport of traffic between the POI and Xspedius’ switch, the parties must share proportionately, based upon each party’s share of the traffic carried on the trunk, the financial responsibility for the cost of the two-way trunk. Xspedius is willing to share the costs of the trunks equitably based on its share of traffic. Xspedius will utilize two-way trunking in the future only if it is certain that it will be required to pay only its fair, proportionate share of the interconnection trunking.

NIA 10(b) and NIA 11 – For transport of SBC’s traffic to the CLEC’s switch, the point of financial responsibility is the CLEC’s switch not the POI. If the POI is located at a point other than the CLEC’s switch, SBC is responsible for transport of its traffic from the POI to the CLEC switch. Xspedius proposes that each party be responsible for transporting its own traffic from the POI to the other party’s switch. If the terminating carrier provides interconnection service to the other carrier (i.e., transport service before its switch, or dedicated transport, in effect) it is entitled to compensation (in addition to reciprocal compensation) at total element long run incremental costs (“TELRIC”) rates in accordance with federal rules cited in the testimony. 

NIA 13 – The new agreement must contain transition provisions that address historical financial problems associated with SBC’s refusal to provision and bear responsibility for one-way trunks. There are two ways to transition under the new agreement that would make sense in light of SBC’s past practices. First, the Commission could order that the two-way trunks in place but ordered under protest shall no longer be utilized as two-way trunks and that SBC shall order new one-way trunks to accommodate the traffic originating from its customers to Xspedius’ switch. Alternatively, the two-way trunks could continue to be utilized as two-way trunks, but the two-way circuits currently in place today would be identified and treated differently under the new agreement. Instead of being considered, for facilities charges purposes, as two-way trunks, these trunks would be treated in the same manner as one-way trunks carrying SBC traffic are treated under the new agreement. In other words, SBC would pay Xspedius for the trunks all the way to the Xspedius switch, in effect, treating these particular two-ways in the same manner that one-way trunks are treated under the new agreement. Either solution would ensure that, going forward, Xspedius is not harmed from SBC’s past practice of refusing to establish new one-way trunk groups to carry its own traffic. 
Mr. Falvey addresses several other issues in his testimony, including SS7, intrabuilding cabling, combination of traffic, TGSR/ASR forms, and leasing of facilities. 

II.
Introduction and Witness Qualification
Q.
PLEASE STATE YOUR NAME, POSITION AND BUSINESS ADDRESS.
A.
My name is James C. Falvey. I am the Senior Vice President of Regulatory Affairs for Xspedius Communications, LLC (“Xspedius”). My business address is 7125 Columbia Gateway Drive, Suite 200, Columbia, Maryland 21046. 

Q.
PLEASE DESCRIBE YOUR POSITION AT XSPEDIUS. 
A.
I manage all matters that affect Xspedius before federal, state, and local regulatory agencies. I am responsible for federal regulatory and legislative matters, state regulatory proceedings and complaints, and local rights-of-way issues. 

Q. 
PLEASE DESCRIBE YOUR EDUCATIONAL AND PROFESSIONAL BACKGROUND. 

A.
I am a cum laude graduate of Cornell University, and received my law degree from the University of Virginia School of Law. I am admitted to practice law in the District of Columbia and Virginia. After graduating from law school, I worked as a legislative assistant for Senator Harry M. Reid of Nevada, and then practiced antitrust litigation in the Washington D.C. office of Johnson & Gibbs. Thereafter, I practiced law with the Washington, D.C. law firm of Swidler & Berlin, where I represented competitive local exchange providers and other competitive providers in state and federal proceedings. In May 1996, I joined e.spire Communications, Inc. as Vice President of Regulatory Affairs, where I was promoted to Senior Vice President of Regulatory Affairs in March 2000. On August 30, 2002, Xspedius purchased substantially all of the assets of e.spire Communications and its subsidiary, ACSI Network Technologies. Xspedius now has an operating footprint in 47 markets spanning 20 states, plus the District of Columbia, as well as more than 3,500 route miles of fiber. 

Q.
PLEASE IDENTIFY ALL STATE COMMISSIONS TO WHICH YOU HAVE SUBMITTED TESTIMONY. 
A.
In total, I have testified before 14 public service commissions, including those of Alabama, Arkansas, Florida, Georgia, Kansas, Kentucky, Louisiana, Mississippi, New Mexico, North Carolina, Pennsylvania, South Carolina, Tennessee, and Texas. 
Q. HOW DOES YOUR POSITION ON INTERCONNECTION COMPARE WITH THE CLEC COALITION’S?

A.
With respect to many issues, the position of Xspedius is generally consistent with that of the CLEC Coalition. The primary distinctions are the language in the interconnection agreement that addresses one-way and two-way trunking issues and the transition between interconnection agreements. Xspedius’ proposed language addresses the following issues: (1) Allow the CLEC to choose whether the parties will utilize one-way or two-way trunking for transport of traffic from the POI to the CLEC’s switch; (2) If the CLEC agrees to the use of a two-way trunk for transport of traffic between the POI and the CLEC’s switch, the parties will share proportionately, based on each party’s share of the traffic carried on the trunk, the financial responsibility for the cost of the two-way trunk; (3) Establish that, for transport of SBC’s traffic to the CLEC’s switch, the point of financial responsibility is not the POI but the CLEC’s switch. If the POI is located at a point other than the CLEC’s switch, SBC is responsible for transport of its traffic from the POI to the CLEC switch; (4) When SBC transports its traffic to the CLEC switch, whether the SBC entry into a CLEC’s facilities is priced as an entrance facility or a cross-connect; and (5) Address historical financial problems associated with SBC’s refusal to provision and bear responsibility for one-way trunks. 

Q.
DOES YOUR TESTIMONY ADDRESS THE ISSUES WITH WHICH XSPEDIUS AGREES WITH THE CLEC COALITION?

A.
No, my testimony addresses only the areas where the Xspedius position is different from the CLEC Coalition position. Xspedius is a member of the CLEC Coalition in this matter and supports most of the issues and arguments raised in the CLEC Coalition DPLs. I understand that the CLEC Coalition is submitting testimony to support its positions stated in the DPLs so I am not submitting testimony at this time that addresses those issues where Xspedius supports the CLEC Coalition position. Like other CLECs, Xspedius wants to ensure that its interconnection rights, established in the federal rules, and recently interpreted in various state fora, are protected. In short, Xspedius must ensure that it is not forced to bear the cost of carrying SBC traffic. The federal rules were aptly summarized in the Virginia Arbitration Order (Memorandum Opinion and Order, para. 66 et seq. (released July 17, 2002, CC Docket No. 00-218) (citing, inter alia, 47 C.F.R. 51.703(b) and 51.709(b) (see also fn. 187) (hereinafter, “Virginia Arbitration Order”). 
Q.
ARE THERE PARTICULAR INTERCONNECTION ISSUES ON WHICH XSPEDIUS HAS FACT-SPECIFIC INPUT?

A.
Yes, there are a few issues on which Xspedius has fact-specific testimony that it does not believe will be addressed by any other carrier.
III.
ISSUE ANALYSIS
NIA Issue Nos. 3, 4, and 5, and ITR Issue No. 2

· NIA 3 – Should CLECs be allowed to combine interLATA traffic on the same trunk groups with Section 251(b)(5), ISP Bound and IntraLATA Toll Traffic?

· NIA 4 SBC – Should the parties utilize two-way trunking or should CLEC have the right to unilaterally decide whether to use one-way or two-way trunking? 

· NIA 4 Xspedius - Does the CLEC have the right to utilize one-way trunking?

· NIA 5 (a) – Should a non-251 (b) or (c) service such as Transit Service be negotiated separately? 
· NIA 5 (b) – If not, is it appropriate to include Transit Traffic in the definition of Section 251(b)(5)/IntraLATA Toll Traffic? 
· ITR 2 - Should the parties utilize two-way trunking or should CLEC have the right to unilaterally decide whether to use one-way or two-way trunking?

Q.
PLEASE DESCRIBE THE DISAGREEMENT BETWEEN THE PARTIES ON NIA ISSUE NOS. 3, 4, and 5 and ITR ISSUE NO. 2.

A.
Xspedius has the right under the Act and the FCC’s implementing Rules to specify the method of interconnection between the Parties, which includes determining whether the Parties interconnect using one-way or two-way trunk groups. SBC disagrees and believes it can require Xspedius to interconnect using two-way trunk groups.

Q.
DO THE FCC RULES PERMIT A CLEC TO ORDER ONE-WAY TRUNKS FOR INTERCONNECTION WITH SBC?
A.
FCC Rule 51.305(f) provides that, if technically feasible, an ILEC shall provide two-way trunking “upon request.” This language clearly implies that a CLEC may order one-way or two-way trunks for interconnection with an ILEC, so long as it is technically feasible. The decision to order one-way instead of two-way trunking is the requesting CLEC’s decision and not that of the ILEC.
 When looking at both 47 C.F.R. § 51.305(f) and paragraph 219 of the Local Competition Order, it is clear that there is a presumption that one-way trunking will be used and that it is two-way trunking, not one-way, that ILECs may refuse to provision. SBC’s refusal to provide one-way trunking is contrary to federal regulations. 

Q.
DOES XSPEDIUS HAVE UNIQUE ISSUES RELATING TO THE USE OF 
TWO-WAY TRUNKING?
A.
Yes. Under its current and prior interconnection agreements, Xspedius and its predecessor, e.spire Communications, Inc., were not in agreement with SBC relating to the use of one-way and two-way trunking. (For simplicity’s sake, I will refer in this section to both e.spire and Xspedius as simply “Xspedius” because Xspedius purchased the e.spire assets, including the interconnection architecture as established by e.spire.) The crux of the dispute was that Xspedius wanted to order two-way trunking, but SBC was not willing to agree that, even where those facilities were almost exclusively used to carry SBC’s traffic. Despite the fact that SBC would use most of the trunks, SBC wanted to make Xspedius pay the costs of the facilities. Because SBC would not commit to paying its fair (or any) share of two-way trunking costs, Xspedius was opposed to turning up two-way trunks. 

Q.
WAS THE RESULT THAT XSPEDIUS NEVER TURNED UP TWO-WAY TRUNKS? 

A.
No. When Xspedius had an increase in its customer base such that it required increased trunking to handle SBC-originated traffic pouring onto the Xspedius network, it had to get new trunks turned up by SBC. SBC would only agree to turn up two-way trunks, and would simply refuse to order or provision one-way trunking. Under the duress of needing to provide service to its customers, Xspedius on many occasions had to accept two-way trunking from SBC, despite SBC’s refusal to agree to equitable payment arrangements for these trunks and Xspedius’ resulting preference for one-way trunks. (During the run-up to bankruptcy and while in bankruptcy, e.spire was in no position to file formal complaints to resolve this situation.) At no time did Xspedius express a preference for two-way trunking, and at all times, one-way trunking would have been preferable. This preference was stridently impressed upon SBC but to no avail.
Q.
DOES XSPEDIUS CURRENTLY HAVE SIGNIFICANT AMOUNTS OF TWO-WAY TRUNKING IN PLACE WITH SBC?

A.
Yes, as a result of SBC’s refusal to order or provision one-way trunks, Xspedius has significant amounts of two-way trunking in place with SBC. 

Q.
HOW DOES THIS COME INTO PLAY IN THE NEW AGREEMENT? 

A. 
The new CLEC Coalition language has different arrangements in place for two-way traffic: where there are two-way trunks established and utilized for two-way traffic, SBC will not make payment for local interconnection trunking. If this provision were to go into effect today, this would allow SBC to gain a benefit from its past practice of refusing to establish one-way trunking. Where SBC has successfully forced Xspedius to establish two-way trunking under the duress of turning up new trunks, SBC would not have to pay local interconnection transport charges going forward. Xspedius does not agree with this approach and believes that the new agreement must have a method to transition to one-way trunks if the Commission approves Xspedius’ request to utilize them. 
Q.
HOW DOES THIS DEMONSTRATE THE IMPORTANCE OF GIVING THE CLEC THE OPTION OF CHOOSING ONE-WAY TRUNK GROUPS?

A.
SBC has used two-way trunking to its advantage, unfairly, in the past. When traffic flows are uneven – as they often have been and often will be – two-way trunking allows SBC to force CLECs like Xspedius to bear the cost of carrying SBC customers’ traffic from the POI - usually at SBC’s switch - to the CLEC’s switch. SBC has claimed that two-way trunking is more efficient, but of course it’s only more efficient for SBC because its practices result in SBC forcing the CLEC to bear the cost of carrying SBC’s traffic. In addition, FCC rules prohibit a state commission, when evaluating the technical feasibility of an interconnection request, from considering economic, accounting, or billing concerns.
 The Xspedius experience emphasizes the need to ensure that CLECs can choose one-way trunking under the new agreement. 

Q.
ARE THERE ANY STATE COMMISSION OR FCC ORDERS THAT ADDRESS THIS ISSUE? 
A.
Yes. Xspedius’ position is supported by various state and federal point of interconnection (“POI”) decisions. For example, in the Virginia Arbitration Order, the FCC’s Wireline Bureau, acting on authority delegated to it by the FCC and sitting for the Virginia State Corporation Commission, discussed the interconnection provisions that apply to many aspects of the carriers’ relations. Specifically, the FTA and the FCC rules allow a CLEC to determine where it will interconnect with, and deliver its traffic to, the ILEC’s network.
 CLECs may, at their option, interconnect with the incumbent’s network at only one place in a LATA. All LECs are obligated to bear the cost of delivering traffic originating on their networks to interconnecting LECs’ networks for termination.
 In addition, CLECs may refuse to permit other LECs to collocate at their facilities.

Q.
HOW DOES THE SBC AND XSPEDIUS RELATIONSHIP FIT INTO THIS DISCUSSION?

A.
Xspedius typically exchanges traffic with SBC at the SBC tandem switch where Xspedius has paid to establish a collocation. The SBC-originated traffic that will terminate on the Xspedius network must be transported from this point of interconnection, or POI, to the Xspedius switch. SBC is obligated to bear the cost of delivering its customers’ originating traffic to Xspedius’ switch, for termination to Xspedius’ customers just as Xspedius delivers its customer’s traffic to SBC’s switch in the SBC central office. Because Xspedius cannot switch the SBC-originated traffic at the POI, the SBC-originated traffic must be transported to the Xspedius switch for termination. Again, it is SBC’s responsibility to bear the cost of the transport from the POI to the Xspedius switch just as Xspedius has delivered all of its traffic all the way to the SBC tandem switch - where it is required to pay significant collocation charges. The Xspedius switch is the point where SBC’s financial liability terminates, not the POI, which is located, at Xspedius’ full expense, at SBC’s “doorstep.”  SBC’s refusal to pay for the transport of its traffic to the Xspedius switch requires Xspedius to unfairly bear the costs of transporting SBC-originated traffic from the POI to the Xspedius switch for termination. 

Q.
YOU DISCUSSED XSPEDIUS’ INTEREST IN OBTAINING ONE-WAY TRUNKS EARLIER IN YOUR TESTIMONY. WHY ARE ONE-WAY TRUNKS IMPORTANT IN THIS CONTEXT?
A.
The traffic being transported from the POI to the Xspedius switch is all SBC-originated traffic. One-way trunks make the obligations crystal clear: Xspedius pays for the cost of carrying its traffic from the POI to SBC’s switch on one-way trunks paid for by Xspedius, and SBC pays the cost of carrying its traffic from the POI to Xspedius’ switch on one-way trunks paid for by SBC.

Q.
WHAT PROBLEM IS CAUSED WHEN SBC REQUIRES XSPEDIUS TO UTILIZE A TWO-WAY TRUNK?
A.
The cost of using two-way trunks is much higher for Xspedius than using one-way trunks because SBC does not pay its fair share of the cost of those trunks, i.e., its proportional share of the costs to transport its originated traffic from the POI to the Xspedius switch. If SBC were to rightfully assume its proportionate responsibility to transport its traffic from the POI to the Xspedius switch, Xspedius would pay for a small share of the cost of the two-way trunks. The FCC permits carriers providing transmission facilities between two networks to recover from the interconnecting carrier “only the costs of the proportion of that trunk capacity used by [the] interconnecting carrier to send traffic that will terminate on the providing carrier’s network.”
 Xspedius will only utilize two-way trunking in the future if it is certain that it will be required only to pay its fair, proportionate share of the interconnection trunking.



SBC, however, has refused to pay any of the trunking costs associated with bringing its traffic to Xspedius’ switch. Xspedius believes that, because the trunks carry largely SBC-originated traffic from the POI to the Xspedius switch, that Xspedius should be allowed to recover the cost of the trunk in a proportionate share with SBC, based on the traffic that is transported. 

Q.
HAVE ANY OTHER STATE COMMISSIONS ADDRESSED THE ISSUES YOU RAISE IN YOUR TESTIMONY?

A.
Yes, the Public Service Commission of Maryland issued an order in July 2004 in which it addressed the issue of each party’s respective responsibility for the cost of transporting traffic from its switch to the other company’s switch.
 The Maryland Commission noted that FCC Rule 47 C.F.R. § 51.305(a)(2) makes each party responsible for delivering its traffic to the other party.
 Each party is financially responsible for delivering its traffic to the switch of the other party.
 “Each party is responsible for the cost of delivering its traffic through its network and into the interconnection facility that connects the two networks.”
 

Q.
HOW DID THE MARYLAND COMMISSION ADDRESS THE COST OF THE SHARED FACILITY?

A.
The Commission stated that “[t]he cost of the interconnection facility itself is shared consistent with the rules set forth by the FCC in ¶1062 of the 1996 First Report and Order. In sum, those rules require that the carriers share the cost of the interconnection facility based upon each carrier’s percentage of traffic passing over the facility.”

Q.
IS THIS APPROACH ACCEPTABLE TO XSPEDIUS?

A.
Yes. In fact, the Maryland Commission stated that “[t]he interconnection architecture described above is fair to both carriers. Each carrier is responsible for the costs of transporting its traffic through its network to the edge of its network. Both carriers then equitably share the cost of the interconnection facility which connects the two networks, based on each carrier’s share of the traffic that passes over the interconnection facility.”
 Xspedius is willing to share equitably based on its share of traffic, but not necessarily equally (50/50) as SBC proposes, unless the traffic is in balance. 

Q.
IS IT SUFFICIENT FOR SBC TO BRING ITS TRAFFIC INTO ANOTHER PART OF THE BUILDING IN WHICH THE XSPEDIUS SWITCH RESIDES?

A.
No. SBC might argue that, in the future, it would avoid this dispute by leasing facilities from another carrier to carry its traffic from the POI to the building that Xspedius is located in. Xspedius is indifferent as to how the traffic is transported to its building, but merely bringing it to the building is insufficient. In fact, Xspedius does not have the luxury of dropping its traffic anywhere in an SBC building but must pay expensive collocation charges in order to deliver Xspedius interconnection traffic to SBC.

Q.
ONCE SBC HAS DELIVERED TRAFFIC TO SOMEWHERE WITHIN AN XSPEDIUS BUILDING, HOW MUST SBC GAIN ENTRANCE TO THE XSPEDIUS SWITCHING FACILITY?

A.
SBC must pay entrance facilities to Xspedius, just like any other carrier that wants to purchase access to a switch. 

Q.
DOES SBC AGREE WITH THIS POSITION? 

A.
No. It is my understanding that SBC would try to force Xspedius to pay for the delivery of SBC’s traffic, by either expecting Xspedius to pay for the entrance facilities, or by expecting to receive such entrance facilities at cross-connect pricing. 

Q.
HAS SBC TAKEN THE POSITION ELSEWHERE THAT ENTRANCE FACILITY CHARGES ARE THE APPROPRIATE CHARGES IN SIMILAR CIRCUMSTANCES?

A.
Yes. Ironically, while SBC has tried to avoid paying entrance facility charges to Xspedius, it has insisted on entrance facility charges in similar circumstances when other carriers have tried to access the SBC network from inside the same building. In its Texas Direct Testimony, SBC argued that charging other carriers a mere cross-connect to interconnect when located in the same building as SBC would be discriminatory. SBC testified that “CLECs interconnect with SBC Texas in a similar manner through entrance facilities.” Apparently, SBC wants to charge other carriers entrance facility charges, but pay CLECs like Xspedius at the much lower cross-connect rate. Accordingly, where SBC does bring its traffic into the Xspedius switch building on non-Xspedius facilities, SBC should be required to pay what it believes is appropriate to charge; that is, SBC should be required to pay entrance facility charges to Xspedius.

NIA Issue Nos. NIA 10(b) and 11

· NIA 10(b) – Should each party be responsible to transport its traffic from the POI to the other party’s switch?

· NIA 11 - Should a non-251(b) or (c) service such as leased facilities be arbitrated in a Section 252 arbitration proceeding?
Q.
WHAT IS THE ISSUE BETWEEN THE PARTIES?

A.
This issue addresses the point of financial responsibility. SBC proposes that each party be responsible for providing the necessary equipment and facilities on its side of the POI, and that there be no financial responsibility to carry its originated traffic to the Xspedius switch. Xspedius proposes that each party be responsible for transporting its own traffic from the POI to the other party’s switch. 

Q.
DID THE MARYLAND COMMISSION ADDRESS THE PAYMENT OF FEES BY THE CLEC FOR TRANSPORTING THE ILEC’S TRAFFIC FROM THE POI TO THE CLEC’S SWITCH?

A.
Yes, it did. In the Maryland case, AT&T proposed charging Verizon the unbundled transport rate when AT&T provides transport of Verizon’s traffic from the POI to the AT&T switch. The Maryland Commission found that AT&T’s proposal was appropriate and that language in the interconnection agreement should be mutual and provide for either party to charge the other a rate equal to the rate for unbundled dedicated transport any time either party provides the transport of the other party’s originating traffic between the POI and the terminating carrier’s switch.
 

Q.
ISN’T THIS PAYMENT JUST RECIPROCAL COMPENSATION?

A.
No, it is not. The Commission noted that a rate mechanism to cover the cost of the interconnection facility, or to cover the cost of transport between the two networks, is separate from the reciprocal compensation rate. It said that the “reciprocal compensation payment only reflects costs starting at the terminating carrier’s switch. If the terminating carrier provides interconnection service to the other carrier (i.e., service before its switch, dedicated transport, in effect) it is entitled to compensation (in addition to reciprocal compensation) at total element long run incremental costs (“TELRIC”) rates, pursuant to ¶ 1062 of the Local Competition Order.”
 

Q.
WHAT SHOULD THE COMMISSION DO TO REMEDY THE PROBLEM XSPEDIUS IS EXPERIENCING WITH SBC?

A.
The Commission should require SBC to assume financial responsibility for the transport of SBC-originated traffic from the POI to the Xspedius switch in accordance with longstanding federal rules. It can best do that by approving the interconnection agreement language proposed by Xspedius.

NIA Issue No. 12

· NIA 12 - Is SBC MISSOURI obligated to include terms and conditions for SS7 in the ICA outside of the FCC's rulings?

Q. 
WHAT IS THE ISSUE BETWEEN THE PARTIES?

A.
SBC refuses to accept its financial responsibility to transport traffic by refusing to pay for its proportionate share of the interconnection trunks from the POI to the Xspedius switch. SBC’s proposed use of a bill and keep arrangement for SS7 traffic is unacceptable to Xspedius. 

Q.
PLEASE DESCRIBE THE XSPEDIUS PROPOSAL.

A.
If the parties agree to utilize the existing signaling interconnection trunking that is provided by Xspedius, SBC should compensate Xspedius for its proportionate share of those interconnection trunks. Xspedius proposes that SBC pay 100% of the charge for the Xspedius STP port associated with the Xspedius end of the D Link. If SBC chooses not to use the existing Xspedius D Links, SBC may order separate D Links between the Xspedius switch and the SBC STPs. If SBC selects this option, Xspedius proposes to bill SBC for those D Links pursuant to an intrastate tariff. Xspedius does not propose to force SBC to select this option. It may continue to use the existing trunking that is provided by Xspedius. 

Q.
DOES THE XSPEDIUS PROPOSAL IMPOSE TERMS AND CONDITIONS UPON SBC THAT DICTATE THE USE AND PRICE OF SBC’S SS7 NETWORK? 

A.
No, not in any way. If SBC uses services provided by Xspedius, it should pay Xspedius for those services. The Xspedius proposal does not include any references to the SBC SS7 network or the prices that SBC charges for its own network. The Xspedius proposal does not require SBC to provide its services in any way. The Xspedius proposal at issue in this DPL addresses only services provided by Xspedius. 

Q.
HOW DOES THIS ISSUE FIT INTO THE OVERALL DISPUTE BETWEEN THE PARTIES?

A.
The Xspedius proposal is consistent with its position that each party should pay to transport its traffic from the POI to the other party’s switch. 

Q.
HOW SHOULD THE COMMISSION RESOLVE THIS ISSUE?

A.
The language Xspedius proposes properly defines the relationship between the Parties and establishes a process in which SBC is responsible to transport its traffic from the POI to the Xspedius switch. The Commission should approve the language proposed by Xspedius. 

NIA Issue No. 13

· NIA 13 - What terms and conditions should apply to the transition of existing interconnection arrangements, if any, to the network architecture described in this agreement?

Q.
HOW DOES XSPEDIUS PROPOSE THAT THIS ISSUE BE RESOLVED IN A MANNER THAT WOULD NOT ALLOW SBC TO TAKE ADVANTAGE OF ITS PAST PRACTICES?

A.
There are two ways to transition under the new agreement that would make sense in light of SBC’s past practices. First, the Commission could order that the two-way trunks in place but ordered under protest shall no longer be utilized as two-way trunks and that SBC shall order new one-way trunks to accommodate the traffic originating from its customers. That would essentially undo the damage from SBC’s past practices. The new one-way trunks would be provisioned at SBC’s expense and, under the new agreement, SBC would pay for the traffic it sends over these one-way trunks. SBC would also pay to disconnect any of the two-ways that Xspedius no longer would require. Alternatively, the two-way trunks could continue to be utilized as two-way trunks, but the two-way circuits currently in place today would be identified and treated differently under the new agreement. Instead of being considered, for facilities charges purposes, as two-way trunks, these trunks would be treated in the same manner as one-way trunks carrying SBC traffic are treated under the new agreement. In other words, SBC would pay Xspedius for the trunks all the way to the Xspedius switch, in effect, treating these particular two-ways in the same manner that one-way trunks are treated under the new agreement. Either solution would ensure that, going forward, Xspedius is not harmed from SBC’s past practice of refusing to establish new one-way trunk groups to carry its own traffic. 
NIA Issue No. 4 and NIM Issue No. 5

· NIA 14 - May CLEC use intrabuilding cable for interconnection in central office buildings where both parties have a presence?

· NIM 5 - In central office buildings where both parties have a presence, may CLEC use intrabuilding cable for interconnection?

Q.
PLEASE DESCRRIBE THE LANGUAGE PROPOSED BY XSPEDIUS.

A.
A CLEC is permitted to use intrabuilding cabling for interconnection purposes. The language proposed by Xspedius includes situations such as a point of presence or a POP hotel where both parties may have a presence.

Q.
WHEN WOULD THIS XSPEDIUS’ PROPOSED LANGUAGE APPLY?

A.
If a CLEC and SBC are located in the same building, it makes sense for each party to cable to the other party’s side of the building to interconnect. By insisting on Collocation, SBC is wasting valuable collocation space that could be used by another CLEC and also creating unnecessary additional collocation expenses for CLECs. 

Q.
IS INTRABUILDING CABLE A TECHNICALLY FEASIBLE METHOD OF INTERCONNECTION?

A.
The existence of intra-building interconnection demonstrates that it is technically feasible. It is Xspedius’ position that because intra-building cable is a technically feasible method of interconnection, SBC is required to provide such interconnection under the terms of the Act. Xspedius’ language is consistent with the CLEC’s right under section 251 (c) (2) of the Act to interconnect at any technically feasible point. In paragraph 549 of the Local Competition Order, the FCC said that this extends to any technically feasible method of interconnection.

Q.
IF THE CLEC BEARS THE FULL COST OF THE INSTALLATION AND MAINTENANCE OF THE CABLE, SHOULD SBC HAVE ANY USE OF THE CABLE?

A.
No, the CLEC should have sole use of the cable if the CLEC bears the full cost of the installation and maintenance of the cable. 

Q.
ARE THERE OTHER ISSUES APPLICABLE TO THE USE OF THE CABLE?

A.
Yes, it is Xspedius’ position that SBC may not assess additional charges, such as entrance facility charges, to the CLEC for the function provided by intra-building cable.

Q.
WHAT IS YOUR RECOMMENDATION ON THIS ISSUE?

A.
The Commission should adopt Xspedius’ proposed language.

ITR Issue No. 3(b)

· ITR 3(b) - Should the ICA use the defined term “Local Interconnection Trunk Groups?”

Q.
IS THIS ISSUE resolved?

A.
Yes, Xspedius agrees to the use of the defined term “Local Interconnection Trunk Groups” rather than the term “exchange trunk groups.” 

ITR Issue No. 11

· ITR 11 - Should the ICA contradictory language regarding the issuance of TGSRs and ASRs?

Q.
WHAT IS THE LANGUAGE AT ISSUE IN THIS DPL?

A.
Xspedius proposes the following language: 

13.0  
 Both Parties will manage the capacity of Exchange trunk groups.  

13.1  
Either Party may issue a Trunk Group Service Request (TGSR) to the other Party to trigger changes it desires to the other Party’s Exchange trunk groups, for which the other Party has order control, based on its capacity assessment.  Within ten (10) business days after the receipt of the TGSR, the receiving Party will either issue an ASR to the other Party or will schedule a joint planning discussion to resolve and mutually agree to the disposition of the TGSR.  

13.2 
The standard interval used for the provisioning of additions to Exchange trunk groups.
Q.
WHAT IS SBC’S OBJECTION TO THE PROPOSED LANGUAGE?

A.
In its DPL, SBC states that the Parties have agreed to language regarding the issuance of ASRs and TGSRs. Xspedius has agreed that SBC will issue TGSRs and Xspedius will issue ASRs. SBC believes that this language would require SBC to issue ASRs instead of TGSRs. 

Q.
ARE SBC’S COMMENTS APPROPRIATE?

A.
No, although SBC has traditionally forced Xspedius to order two-way trunks for interconnection, if the Commission approves the use of one-way trunking, SBC will be required to provide one-way trunks for its interconnection with Xspedius. Xspedius may be required to provide a TGSR to SBC to request changes in the trunk groups. SBC is focusing only on its traditional role, not one in which it may be requested by Xspedius to update its trunks. 
Q.
IS THIS LANGUAGE AVAILABLE TO OTHER CLECS IN SBC’S 13-STATE AGREEMENT?

A.
Similar language is included in SBC’s 13-State offering, which states that both parties may send a TGSR to the other party to trigger changes to trunk groups based on capacity assessment. The 13-State offering includes the following statement: “The TGSR is a standard industry support interface developed by the Ordering and Billing Forum of the Carrier liaison Committee of the Alliance for Telecommunications Solutions (ATIS) organization. TELCORDIA TECHNOLOGIES Special Report STS000316 describes the format and use of the TGSR.”

NIM Issue No. 1

· NIM 1 - Should a non-251/252 service such as Leased Facilities be included in this agreement?
Q.
DO YOU AGREE WITH SBC THAT THIS ISSUE IS NOT ARBITRABLE?

A.
No, I do not. In its Position statement in the DPLs, SBC argues that neither section 251 nor other any other provision of the federal Act require ILECs to provide interconnection facilities on the CLEC’s side of the POI, and that non-251(b) and (c) items are not arbitrable, unless both parties voluntarily consent to the negotiation and arbitration of such items. SBC did not refuse to negotiate this issue during negotiations. Consequently, SBC waived its claim that the issue is non-arbitrable. In addition, it is Xspedius’ position that this issue addresses interconnection facilities, which are squarely a 251 issue, so SBC’s claim of non-arbitrability is off the mark entirely.  In other words, SBC cannot refuse to arbitrate an issue that is otherwise required under section 251 of the federal Act. 

Q.
HAS THE FCC ADDRESSED THE ISSUE OF WHETHER A CLEC MAY SELECT THE POINTS IN AN ILEC’S NETWORK AT WHICH IT WISHES TO DELIVER TRAFFIC?

A.
Yes, the local Competition Order in paragraph 209 states. “Section 251 (c) (2) lowers barriers to competitive entry for carriers that have not deployed ubiquitous networks by permitting them to select the points in an incumbent LEC’s network at which they wish to deliver traffic. Moreover, because competing carriers most usually compensate incumbent LECs for the additional costs incurred by providing interconnection, competitors have an incentive to make economically efficient decisions about where to interconnect.”

Q.
DOES XSPEDIUS’ LANGUAGE SPECIFY WHERE THE PARTIES ARE TO INTERCONNECT? 

A.
Yes, Xspedius’ language specifies the parties’ options to interconnect with each other.  Xspedius’ language provides for specific technically feasible forms of interconnection for Xspedius to interconnect with SBC’s network. 

Q.
DO THE FCC RULES ESTABLISH DIFFERENT OBLIGATIONS ON THE PART OF CLECS TO ALLOW INTERCONNECTION? 

A.
Yes, pursuant to the FTA and FCC rules, Xspedius does not have the same obligations as SBC to allow interconnection to its network. In its proposed contract language, Xspedius proposes specific methods for SBC to interconnect with Xspedius’ network. This specificity is in SBC’s interest and should help avoid future disputes. 

NIM Issue No. 4

· NIM 4 – Should this agreement contain language that references SBC’s leasing of facilities from third parties?

Q.
WHAT IS THE LANGUAGE AT ISSUE IN THIS DPL?

A.
Xspedius proposes the following language:

9.3  Third Party Facilities – where SBC MISSOURI utilizes the facilities provided by a source other than itself or XSPEDIUS/CLEC.  SBC MISSOURI shall comply with industry standards to maintain network integrity and will be solely responsible for any charges or fees assessed by the third party for use of its facilities.
Q.
IN ITS DPL, SBC STATES THAT IT WOULD NOT LEASE FACILITIES FROM A THIRD PARTY. IS XSPEDIUS’ LANGUAGE STILL NECESSARY?

A.
Yes. Although SBC states today that it would not use third-party facilities, Xspedius attempts to address the possibility that SBC may lease facilities from a third party by proposing language to address the event if it were to occur. If SBC never uses the facilities of a third party, then the Xspedius language would never be applied. If SBC were to use the facilities of a third party, however, Xspedius believes that SBC should be required to comply with industry standards to maintain network integrity. Xspedius does not want to assume responsibility for SBC’s charges or fees if it does use third party facilities, so Xspedius proposes language that would protect if from being charged for SBC’s use of third party facilities in the future. 

Q.
MR. FALVEY, DOES THIS CONCLUDE YOUR INITIAL TESTIMONY?

A.
Yes, but I reserve the right to supplement my testimony. 
� 	This position is supported by statements of the FCC, in its Local Competition Order. “We conclude here, . . ., that where a carrier requesting interconnection pursuant to § 251(c)(2) does not carry sufficient traffic to justify separate one-way trunks, an incumbent LEC must accommodate two-way trunking upon request where technically feasible. Refusing to provide two-way trunking would raise the costs for new entrants and create a barrier to entry. Thus we conclude that if two-way trunking is technically feasible, it would not be just, reasonable, and nondiscriminatory for the incumbent LEC to refuse to provide it.” Local Competition Order ¶ 219. 


� 	47 C.F.R. § 51.5.


� 	47 U.S.C. § 251(c)(2); 47 C.F.R. § 51.305(a). Virginia Arbitration Order ¶ 167. 


� 	Id. 


� 	Id. 


� 	47 CFR § 51.709(b). 


� 	Petition of AT&T Communications of Maryland, Inc. for Arbitration Pursuant to 47 U.S.C. § 252(b) Concerning Interconnection Rates, Terms and Conditions, Case No. 8882, Order No. 79250 (July 7, 2004) (“Maryland Order”). 


� 	Maryland Order at 9. 


� 	Id. 


� 	Id. 


� 	Maryland Order at 9-10.


� 	Maryland Order at 10.


� 	Maryland Order at 11.


� 	Maryland Order at 11-12. 
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