                                                                                    STATE OF MISSOURI

  PUBLIC SERVICE COMMISSION
At a Session of the Public Service Commission held at its office in Jefferson City on the 5th day of September, 2002.

In the Matter of the Application of 
)

Environmental Utilities, LLC to 

)


Acquire by Foreclosure the Franchise,
)
Case No. WM-2003-0065
Water Works, and Sewer Systems of 
)

Osage Water Company


)

ORDER DENYING APPLICATION IN PART AND REJECTING APPLICATION IN PART

Syllabus:  The Commission denies an application by Environmental Utilities, LLC, to acquire by foreclosure the assets of Osage Water Company, and dismisses an application by Environmental Utilities, LLC, for a certificate of convenience and necessity.

On August 23, 2002, Environmental filed an application requesting that the Commission:  1) approve its foreclosure on the assets of Osage Water and the transfer of Osage Water’s assets to Environmental; 2) grant certificates of convenience and necessity to Environmental, authorizing Environmental to provide water and sewer service within Osage Water’s current certificated service areas; and 3) terminate Osage Water’s certificates of convenience and necessity.

Environmental stated that it proposes to acquire by foreclosure the franchise, water works, and sewer systems presently owned and operated by Osage Water Company and necessary or useful to provide water and/or sewer utility service to its customers in the certificated service areas of Osage Water Company.  Environmental stated that William P. Mitchell, as president of and on behalf of Osage Water, executed a promissory note with a current principal balance of $500,000 issued by Osage Water to secure payment of balances due from Osage Water to Gregory D. Williams for legal services rendered.  The note is secured by a “Future Advance Deed of Trust & Security Agreement.”  Environmental claimed that Osage Water is in default for failing to pay any of the principal or interest installments due under the note, and that Environmental recently acquired the note and the Future Advance Deed of Trust by assignment.

On September 3, the Office of the Public Counsel filed a verified response to Environmental’s application.  Public Counsel opposes Environmental’s application on a number of grounds.  Most importantly, it cites Section 393.190.1, RSMo 2000, for the proposition that:

No … water corporation … shall … encumber the whole or any part of its franchise, works or system, necessary or useful in the performance of its duties to the public, nor by any means, direct or indirect, merge or consolidate such works or system, or franchises or any part thereof, with any other corporation, person or public utility, without having first secured from the commission an order authorizing it so to do.  Every such sale, assignment, lease, transfer, mortgage, disposition, encumbrance, merger or consolidation made other than in accordance with the order of the commission authorizing same shall be void.

Public Counsel also points out the close ties between the ownership and management of Osage Water and the ownership and management of Environmental, and questioned whether the issuance of the promissory note and subsequent proposed foreclosure are legitimate arm’s-length transactions.

Also on September 3, the Staff of the Commission filed a response opposing the application.  The Staff raised many of the same points as did Public Counsel.  Staff also asserted that it is unlikely that Environmental will ever be able to demonstrate that the Commission should grant it a certificate of convenience and necessity.  Staff argued that Section 393.190.1 makes the deed of trust void.

In addition to relying on the verified responses of Staff and Public Counsel that state that Osage Water did not receive Commission approval to issue the promissory note and deed of trust, the Commission takes official notice of its own records and finds that the encumbrance was not made in accordance with any Commission order, and is therefore void pursuant to Section 393.190.1.  Because the encumbrance itself is void, there can be no foreclosure based upon it.  Environmental’s application must be denied, and Environmental will be ordered not to proceed with its proposed acquisition.
IT IS THEREFORE ORDERED:

1.
That the application by Environmental Utilities, LLC to acquire by foreclosure the assets of Osage Water Company is denied. 

2.
That Environmental Utilities, LLC shall not proceed with the acquisition by foreclosure of the assets of Osage Water Company.

3.
That the Future Advance Deed of Trust & Security Agreement issued by Osage Water Company on February 15, 2001, is void.

4.
That the application of Environmental Utilities, LLC for a certificate of convenience and necessity is dismissed for failure to comply with 4 CSR 240-2.060 (4).

5.
That this order shall become effective on September 12, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L)

Simmons, Ch., Murray, Lumpe and Forbis, CC., concur

Gaw, C., not participating 

Mills, Deputy Chief Regulatory Law Judge

� Since the Commission is denying Environmental the authority to proceed with the acquisition, it will not address the application’s requests to cancel Osage Water’s certificate and to grant Environmental a certificate.  Furthermore, the Commission could not address the issue of Environmental’s application for a certificate because Environmental has not complied with the Commission’s rules (4 CSR 240-2.060 (4)) on what must be contained in such an application, and will dismiss the application because of the failure to comply.  Finally, the Commission will not cancel the certificate of a regulated utility merely on the basis of a request by a company that is trying to take over the assets and service territory of the utility. 
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