Alan G. Kern

Rebuttal Testimony

TC-2002-1077


	Exhibit No.:

Issue:

Witness:

Type of Exhibit:

Sponsoring Party:

Case No.:

Date Testimony Prepared:
	InterMTA Factors

Alan G. Kern

Rebuttal Testimony

Southwestern Bell Telephone, L.P. d/b/a/ SBC Missouri 

TC-2002-1077

October 9, 2003


SOUTHWESTERN BELL TELEPHONE, L.P. d/b/a 

SBC MISSOURI 

CASE NO. TC-2002-1077

REBUTTAL TESTIMONY

OF

ALAN G. KERN

St. Louis, Missouri

CASE NO. TC-2002-1077

SOUTHWESTERN BELL TELEPHONE, L.P.

D/B/A SBC MISSOURI

REBUTTALTESTIMONY OF ALAN G. KERN

Q. PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.

A.
My name is Alan G. Kern and my business address is One SBC Center, Room 3502, St. Louis, Missouri, 63101.

Q.
BY WHOM ARE YOU EMPLOYED AND IN WHAT POSITION?

A.
I am employed by Southwestern Bell Telephone, L.P. d/b/a SBC Missouri as an Area Manager.  I am responsible for managing and helping to coordinate the regulatory activities for many of the cases in which SBC Missouri participates in the state of Missouri.  My professional and educational background, and experience before the Missouri Public Service Commission (Commission) are summarized on Kern Sch 1.
Q. WHAT IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY?

A. The purpose of my rebuttal testimony is to respond to the direct testimony filed by Mr. Robert C. Schoonmaker on behalf of the Complainants in this case.  Specifically, I explain (1) SBC Missouri’s interest in the accuracy of the inter-MTA factors Complainants and T-Mobile have proposed, and (2) that the evidence Complainants presented to support these factors is insufficient to enable the Commission to determine appropriate factors with any degree of accuracy.  
(1)
SBC Missouri’S INTEREST IN THE ACCURACY OF THE FACTORS

Q.
WHAT IS SBC MISSOURI’S INTEREST IN THE ACCURACY OF THE INTERMTA FACTORS THAT HAVE BEEN NEGOTIATED BY T-MOBILE AND THE COMPLAINANTS?

A.
Ordinarily, SBC Missouri would have no interest in negotiated interMTA factors because those voluntarily negotiated factors normally apply only to the parties negotiating them.  Usually, such factors are negotiated as part of an interconnection agreement between a wireless carrier and a local exchange company under the Telecommunications Act of 1996 (the “Act”).  That factor will determine, for reciprocal compensation purposes, how much of the traffic exchanged between the two parties to the agreement is to be billed at switched access rates as opposed to at a substantially lower reciprocal compensation rate.  Such factors have no impact on carriers that are not a party to those interconnection agreements.

Q.
DO SUCH NEGOTIATED FACTORS NEED TO BE ACCURATE?
A.
No.  There is no requirement that such voluntarily negotiated interMTA factors be accurate as long as the two parties agree to them.  In fact, the Act does not even require parties to meet the standards set out in subsections (b) and (c) of Section 251 of the Act as long as the agreement reached is voluntarily negotiated.

Q.
IN REVIEWING NEGOTIATED INTERMTA FACTORS THAT ARE PART OF A VOLUNTARILY NEGOTIATED INTERCONNECTION AGREEMENT, WHAT STANDARD DOES THE ACT REQUIRE STATE COMMISSIONS TO APPLY?
A.
A very deferential standard.  The statutory standard of review is set forth in Section 252(e) of the federal Act, which provides as follows: 

(e) APPROVAL BY STATE COMMISSION


(1) APPROVAL REQUIRED. - An interconnection agreement adopted by negotiation or arbitration shall be submitted for approval to the State commission.  A State commission to which an agreement is submitted shall approve or reject the agreement, with written findings as to any deficiencies.  


(2) GROUNDS FOR REJECTION - The State commission may only reject - 


(A) an agreement (or any portion thereof) adopted by negotiation under subsection (a) if it finds that -


    (i) the agreement (or a portion thereof) discriminates against the telecommunications carrier not a party to the agreement; or


                         (ii) the implementation of such agreement or portion is not  

                                 consistent with public interest, convenience, and necessity;

Q.
DOES THIS SAME DEFERENTIAL STANDARD APPLY IN THE COMMISSION’S REVIEW OF THE FACTORS PROPOSED BY COMPLAINANTS?

A.
No.  This is not a proceeding to review an interconnection agreement negotiated under the Act.  Rather, this is a Complaint case in which Complainants are asking the Commission to declare that T-Mobile, Western Wireless and SBC Missouri are liable for payment of terminating charges.  While I am not a lawyer, I understand that the Commission’s decision here must be based on substantial and competent evidence and be supported by a preponderance of the evidence.  

Q.
WHY DOES THIS MATTER TO SBC MISSOURI?

A.
Here, SBC Missouri is concerned that the proposed interMTA factors will increase the dollar amount of the claims Complainants are making against it.  In the Complainants’ Complaint filed May 13, 2002, they stated that, 

…SWBT must pay Complainants for all wireless-originated traffic terminated to Complainants by Respondents VoiceStream and Western Wireless as indicated in Exhibits 15(HC) and 16(HC) attached hereto, including interest or late fees and attorneys’ fees where appropriate.  In addition, if SWBT continues to transit this wireless-originated traffic for termination to Complainants, then SWBT should be directed to pay Complainants for such traffic to the extent Respondents VoiceStream and Western Wireless refuse or fail to pay for same.
  

The magnitude of this potential claim is impacted by the amount of traffic that is considered to be interMTA.  For example, the proposed interMTA factors for at least three of the Complainants exceed 50%.  If these factors are adopted, over half of the Complainants’ traffic would be rated at access rate levels which are substantially higher than what they charge for intraMTA traffic.

(2)
COMPLAINANTS’ PROPOSED INTERMTA FACTORS ARE UNSUBSTANTIATED.
Q.
DOES SBC Missouri CONTEST THE ACCURACY OF ANY OF COMPLAINANTS’ PROPOSED INTERMTA FACTORS?
A.
Yes.  SBC Missouri disputes the accuracy of Complainants’ proposed interMTA factors for BPS Telephone Company (52%), Craw-Kan Telephone Cooperative (53%) and Mark Twain Rural Telephone Company (53%).

Q.
DOES SBC Missouri OPPOSE THE INTERMTA FACTORS PROPOSED BY THE OTHER COMPLAINANTS?

A.
No.  SBC Missouri does not oppose the proposed interMTA factors for Cass County, Citizens, Lathrop, Green Hills, Holoway, KLM, Iamo or Kingdom.  These proposed factors are zero and therefore have no impact on the magnitude of the claim that these individual Complainants are asserting against SBC Missouri.


SBC Missouri also does not oppose the interMTA factors proposed for Fidelity (5%) or Grand River Mutual Telephone Company (6%).  

Q.
WHY DOES SBC Missouri CONTEST THE INTERMTA FACTORS PROPOSED FOR BPS, CRAW-KAN AND MARK TWAIN?

A.
These proposed interMTA factors are out of line with what the other individual Complainants have proposed and are not supported.

Q.
WHAT ARE SBC MISSOURI’S CONCERNS ABOUT THE CALCULATION OF THE INTERMTA FACTORS?
A.
SBC Missouri has two concerns about the calculation of the interMTA factors.  First, the methods used to arrive at the factors for some of the individual Complainants are inconsistent.  Second, the traffic studies that were conducted to arrive at the interMTA factors for two of the Complainants do not accurately measure the percent of interMTA traffic.

Q.
WHY DO YOU BELIEVE THE METHODS USED TO ARRIVE AT THE PROPOSED INTERMTA FACTORS ARE INCONSISTENT?

A.
In Mr. Schoonmakers’s testimony, he describes how the interMTA percent was arrived at for Complainants BPS, Craw-Kan and Grand River.
  No type of traffic study was conducted for any of these companies.  Instead, the geographic locations of their exchanges in relation to LATA or MTA boundaries in the state were used to arrive at the proposed interMTA percents for each company.  Specifically, the number of access lines in the exchanges was used in a calculation to arrive at the proposed intra/interMTA split.  BPS and Grand River each have exchanges that are in different MTAs.  (See Kern Sch 2-1 and 2-3.)  The number of access lines in each MTA was accumulated and used in a calculation to arrive at a proposed interMTA percentage.  Since 52% of BPS’s access lines were located in a different MTA its interMTA factor was assumed to be 52%.  Likewise 6% of Grand River’s access lines were located in a different MTA so its interMTA factor was assumed to be 6%.  
Q.
WHY IS THE CALCULATION OF THE INTER-MTA FACTOR FOR CRAW-KAN INCONSISTENT WITH THE BPS AND GRAND RIVER CALCULATIONS?

If the logic used to arrive at the interMTA factors for BPS and Grand River was used for Craw-Kan its inter-MTA factor would be 0% because all of Craw-Kan’s exchanges are in the Kansas City MTA.  (See Kern Sch 2-2.)  However, Craw-Kan’s interMTA factor was assumed to be 53% because two of its exchanges, Asbury and Purcell, which represent 53% of Craw-Kan’s access lines are in the Springfield LATA.  It’s not clear from Mr. Schoonmaker’s testimony why the logic used in arriving at the interMTA factors for BPS and Grand River (i.e., whether a company’s access lines were located in more than one MTA) was not also used for Craw-Kan.  Apparently the presence of the city of Springfield in the Springfield LATA had some bearing on the decision.
  While Springfield is in the same LATA as Asbury and Purcell, it is not in the Kansas City MTA.  Springfield is located in the St. Louis MTA.  There is no mention of any research that would indicate that the wireless calling patterns to the two Craw-Kan exchanges are influenced by calls from Springfield.  Joplin, Missouri is a smaller community than Springfield but it is much closer to the Craw-Kan exchanges and could have a community of interest with those exchanges.  Joplin is also located in the Springfield LATA.  However, it is located in the Kansas City MTA along with the two Craw-Kan exchanges, meaning that traffic from Joplin to Craw-Kan would be intraMTA.  Since little T-Mobile traffic terminates to Craw-Kan, it could easily come from smaller communities in the same MTA rather than from Springfield.

Q.
WHY DO YOU BELIEVE THAT THE MARK TWAIN “TRAFFIC STUDY” DOES NOT ACCURATELY MEASURE INTERMTA TRAFFIC?

A.
The study relies on NPA-NXX codes assigned to T-Mobile to fix the originating point of traffic that terminates to the various Complainants’ exchanges.  If the traffic originated from an NPA-NXX code that is assigned to T-Mobile in a different MTA, the traffic was assumed to be inter-MTA.  However, as Mr. Schoonmaker indicates in his direct testimony, 
“. . .since wireless handsets are portable, the originating number may not give a correct indication of the actual physical location of the call.”
  
This type of “traffic study” completely fails to take into account the ability of the wireless user to originate calls outside the geographic boundaries of the NPA-NXX (i.e., roam).


Mr. Ronald Williams who has filed testimony in this proceeding on behalf of T-Mobile and Western Wireless also concedes that the proposed interMTA factors are inaccurate:

“It is impossible to forecast what percentage of future telecommunications traffic will be interMTA or intraMTA.  Likewise, the jurisdictional nature of past traffic – whether the traffic originated and terminated within the same MTA – is very difficult to account for as wireless systems are not set up to track originating and terminating jurisdiction and the presence of roamers with NPA-NXXs rated outside the MTA cloud simple analysis.

Q.
DOES THIS TYPE OF “TRAFFIC STUDY” COMPLY WITH THE FCC’S GUIDELINES?

A.
No.  While the FCC realized that, due to the mobile nature of a wireless caller, it would be difficult to pinpoint the exact geographic location of the caller when the call is initiated, it stated that the initial cell site shall be used to determine the geographic location of the mobile customer:

“We recognize that, using current technology, it may be difficult for CMRS providers to determine, in real time, which cell site a mobile customer is connected to, let alone the customer’s specific geographic location.  This could complicate the computation of traffic flows and the applicability of transport and termination rates, given that in certain cases, the geographic locations of the calling party and the called party determine whether a particular call should be compensated under transport and termination rates established by one state or another, or under interstate or intrastate access charges.  We conclude, however, that it is not necessary for incumbent LECs and CMRS providers to be able to ascertain geographic locations when determining the rating for any particular call at the moment the call is connected.  We conclude that parties may calculate overall compensation amounts by extrapolating from traffic studies and samples.  For administrative convenience, the location of the initial cell site when a call begins shall be used as the determinate of the geographic location of the mobile customer.  As an alternative, LECs and CMRS providers can use the point of interconnection between the two carriers at the beginning of the call to determine the location of the mobile caller or called party.”

Q.
DO THE “TRAFFIC STUDIES” THAT HAVE BEEN PRESENTED IN THIS CASE CONTAIN ANY CELL SITE DATA?

A.
No.

Q.
HAVE YOU REVIWED THE INFORMATION IN MR. SCHOONMAKER’S TESTIMONY WITH RESPECT TO THE PROPOSED FACTOR FOR MARK TWAIN?

A.
Yes.  The study estimated that 70% of the traffic for Mark Twain was interMTA.  Although, negotiations between T-Mobile and Complainants yielded an interMTA factor of 53% for Mark Twain. 

Q.
WHAT OBSERVATIONS CAN BE MADE CONCERNING THE RESULTS OF THE “STUDY”?

A.
Most of Mark Twain’s access lines are in the St. Louis MTA.  (See Kern Sch 2-5.)  Two of Mark Twain’s exchanges, Williamstown and Wyaconda, are located partially in the Des Moines MTA.  In the Mark Twain study, NPA-NXX’s assigned to T-Mobile in the Kansas City MTA accounted for the interMTA traffic in that study.  None of Mark Twain’s exchanges are located near a primary population center in the Kansas City MTA, yet 70% of the traffic is assumed to be from the Kansas City MTA.

Q. DID THE “STUDY” TAKE INTO ACCOUNT THE MOBILE NATURE OF THE WIRELESS HANDSET AS DISCUSSED EARLIER?

A.
It does not appear that it did.  Mr. Schoonmaker testified that the interMTA factor for Mark Twain was decreased in negotiations from 70% to 53%, but he did not indicate whether the decrease was to account for Kansas City MTA T-Mobile customers who are making calls from within the St. Louis MTA.  There is also no evidence that these adjustments or the resulting factors accurately represent the amount of interMTA traffic.  Without a study that accurately tracks the true origination point of the wireless call, there is no way to determine the correct amount of traffic that should be billed at the interMTA rate.

Q.
PLEASE SUMMARIZE YOUR TESTIMONY.

A.
SBC Missouri normally has no interest in and does not oppose negotiated interMTA factors because they typically only apply to the terminating rates paid by the originating wireless carrier.  But in this Complaint case, the Complainants are seeking to hold SBC Missouri responsible for paying the terminating compensation.  The magnitude of their claim is materially impacted by the amount of wireless traffic that is labeled as interMTA because access charges are applied to that traffic.  Complainants have the burden of proving the accuracy of their proposed interMTA factors as a necessary element of their Complaint.  Complainants, however, have failed to meet this burden.

Q.
DOES THIS CONCLUDE YOUR TESTIMONY?

A.
Yes.  

� Section 252(a)(1) states:


    SEC. 252. [47 U.S.C. 252] PROCEDURES FOR NEGOTIATION, ARBITRATION, AND APPROVAL OF AGREEMENTS.


        (a)  AGREEMENTS ARRIVED AT THROUGH NEGOTIATION. -


              (1) VOLUNTARY NEGOTIATIONS. - Upon receiving a request for interconnection, services, or network elements pursuant to section 251, an incumbent local exchange carrier may negotiate and enter into a binding agreement with the requesting telecommunications carrier or carriers without regard to the standards set forth in subsection (b) and (c) of section 251.








� Complaint filed May 13, 2002, pp. 13-14.


� Schoonmaker Direct Testimony, pp.10-12


� Schoonmaker Direct Testimony, p. 11, lines 12-14


� Schoonmaker Direct Testimony, p.8, lines 15-16.


� Williams Direct Testimony, pp. 3-4


� Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98, First Report and Order, released August 8, 1996, para. 1044. 
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