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STAFF’S MEMORANDUM ON THE FILED RATE DOCTRINE

COMES NOW the Staff of the Public Service Commission of Missouri, and for its memorandum on the filed rate doctrine states:

In its Order Directing Filing dated July 16, 2002, the Commission provided the parties to this case until August 15, 2002, to file memorandums on the application of the filed rate doctrine to Staff’s proposed adjustment to MGE’s gas costs based upon its transportation contract with Mid-Kansas Pipeline/Riverside Pipeline (MKP), which is now Kansas Pipeline Company.

The filed rate doctrine forbids a regulated entity to charge rates for its services other than those rates that are properly filed with and approved by the appropriate federal or state regulatory authority.  Arkansas Louisiana Gas Co. v. Hall, 101 S.Ct. 2925,2930 (1981); Nantahala Power and Light Co. v Thornburg, 106 S.Ct. 2349, 2354-55 (1986); Bauer v. Southwestern Bell Telephone Co., 958 S.W.2d 568, 570 (Mo.App. 1997); State ex re. Midwest Gas Users’ Association v. Public Service Commission, 976 S.W. 2d 470, 483 (Mo.App. 1998).

In Arkansas Louisiana Gas Co. v. Hall, above, Arkla (Arkansas Louisiana Gas Co.) challenged a state court breach of contract judgment that had ordered Arkla to pay a rate for gas that was not on file with or approved by the FERC.  The U.S. Supreme Court observed in its opinion that 

…no regulated seller of natural gas may collect a rate other than the one filed with the Commission…These straight forward principles underlie the ‘filed rate doctrine’, which forbids a regulated entity to charge rates for its services other than those properly filed with the appropriate regulatory authority…The filed rate doctrine…has been extended across the spectrum of regulated utilities.”  Id. at 2930.

The Supreme Court further explained by quoting from City of Cleveland v. FPC, 525 F.2d 845, 854 (1976) that  

 ‘The considerations underlying the doctrine…are preservation of the agency’s primary jurisdiction over reasonableness of rates and the need to insure that regulated companies charge only those rates of which the agency has been made cognizant.’  Id. at 2930.  

Nantahala Power and Light Co. v Thornburg, 106 S.Ct. 2349 (1986), involved two wholly owned subsidiaries of Alcoa Aluminum, Nantahala which served public customers and Tapoco which sold power to Alcoa.  Each produced electricity from hydroelectric generating facilities, and each subsidiary sold almost all of their power to the TVA.  TVA, in turn, sold Nantahala and Tapoco, jointly, low cost “entitlement” power and higher cost “purchased” power.  The North Carolina Utility Commission, in setting rates for Nantahala’s retail customers, employed an allocation between Nantahala and Tapoco of “entitlement” and “purchased” power that differed from the allocation adopted by the FERC in setting the wholesale rates.

In deciding the case, the Supreme Court reasoned that “.  . the filed rate doctrine is not limited to ‘rates’ per se . . .” when it dismissed the North Carolina Utility Commission’s assertion  “that Nantahala should have obtained more of the low-cost, FERC-regulated power than Nantahala is in fact entitled to claim under FERC’s order.  Such a rationale runs directly counter to FERC’s order, and therefore cannot withstand the pre-emptive force of FERC’s decision.”  Id at 2357-2358. 

The Nantahala Court further explained that:

The filed rate doctrine ensures that sellers of wholesale power governed by FERC can recover the costs incurred by their payment of just and reasonable FERC-set rates.  When FERC sets a rate between a seller of power and a wholesaler-as-buyer, a State may not exercise its undoubted jurisdiction over retail sales to prevent the wholesaler-as-seller from recovering the costs of paying the FERC-approved rate….Such a “trapping” of costs is prohibited .…  Id. At 2359.  

Nevertheless, even though rejecting the state commission’s allocations in the case before it, the Court noted, 106 S.Ct. at 2360:

Accordingly, the North Carolina Supreme Court erred in relying on cases treating the reasonableness of purchasing from a particular source of, rather than paying a particular rate for, FERC-approved power.  See Pike County Light & Power Co. v. Pennsylvania Public Utility Comm’n, 77 Pa. Commw.268, 273-274,465 A.2d 735,737-738 (1983); Kansas-Nebraska Natural Gas Co. v. State Corporation Comm’n, 4 Kan.App. 2d 674,679-680, 610 P.2df 121, 127 (1980).  Without deciding the issue, we may assume that a particular quantity of power procured by a utility from a particular source could be deemed unreasonably excessive if lower cost power is available elsewhere, even though the higher cost power actually purchased is obtained at a FERC-approved, and therefore reasonable, price.

Thus, the Supreme Court anticipated and acknowledged, albeit in dicta, that merely because a seller obtains regulatory approval for a rate does not insulate a purchaser from state regulatory scrutiny of its purchasing decisions.


Kentucky West Virginia Gas Company v. Pennsylvania Public Utility Commission, 837 F2d 600 (3d Cir. 1988) (KWV) applies the Supreme Court’s dicta in Nanthahala.  In KWV the Court of Appeals reviewed a decision by the Pennsylvania Utility Commission to disallow gas costs incurred by a regulated local distribution company for purchase of gas from an affiliate.  The LDC asserted that the rates charged by its affiliated seller were FERC-approved, and that the PUC was thereby precluded by the filed rate doctrine from disallowing them.


The Court noted that the basic question it faced was whether the PUC, without impugning the reasonableness of the wholesale rate, could consider whether Equitable [the LDC] prudently decided to incur purchased gas cost from Kentucky West, even if procured at a FERC-approved rate. 837 F2d at 609.  In holding that the filed rate doctrine did not bar the PUC’s adjustment the Court noted:

Since the question here of whether a retailer acted with economic prudence in purchasing from one wholesaler rather than another is never before FERC, the PUC is not regulating the same activity.  Consequently, we find no conflict between FERC’s authority and that granted to the PUC . . .  600 F2d at 609.


Consistent with Nantahala and KWV, the limitations on state regulatory authority imposed by the controlling case law on the filed rate doctrine do not preclude this Commission from examining the prudence of the purchasing decisions of MGE and its predecessor in interest.  

The Filed Rate Doctrine Does Not Bar Adjustments to MGE’s Cost of Gas

There are a number of reasons that the filed rate doctrine does not insulate MGE from state regulatory review of its decision to purchase services from MKP:

1)
The Staff is not challenging the status or regulatory approval of the MKP, Panhandle, or Williams transportation rates.

2)
Staff acknowledges that the MKP, Panhandle, and Williams transportation rates are properly filed with the appropriate regulatory agencies, the KCC and FERC.

3)
The filed rate doctrine, as articulated by the U.S. Supreme Court in both Arkla and Nantahala, gives binding legal effect to rates that are properly filed with the appropriate regulatory agency.   Because the MKP, Panhandle, and Williams transportation rates are properly filed, each rate enjoys binding legal effect under the filed rate doctrine.

4)
However, the binding legal effect enjoyed by rates that are properly filed does not immunize from regulatory scrutiny the process used to select a rate from a group of rates that are approved and properly filed. See Nantahala, and KWV, above.

5)
The decision by MGE’s predecessor in interest to pay the higher MKP rate when it could have chosen to pay the Williams rate or the Panhandle rate falls outside the protections of the filed rate doctrine because the FERC has not addressed, and does not address, the prudence of selecting one or another of its pipelines.                                 

6)
Staff is challenging the prudence of MGE’s predecessor in interest in choosing the highest of three available, properly filed, transportation rates in full recognition of the fact that it had previously contracted with Williams to pay the lowest of available properly filed rates.

In Nantahala the Supreme Court acknowledged in dicta that merely because a seller obtains regulatory approval for a rate, the buyer that purchases power at an approved rate is not insulated from state regulatory scrutiny of its purchasing decisions.   See also, KWV.  In the instant case, the filed rate doctrine is not available to MGE to insulate the decision of its predecessor in interest to buy high cost transportation from MKP when it could have purchased lower cost available transportation from Williams or Panhandle at lower cost.  Thus the filed rate doctrine cannot be invoked to preclude the adjustment that Staff proposes.

WHEREFORE, for the reasons set out above, the Commission should hold that Staff’s adjustment is not precluded by the filed rate doctrine.
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