BEFORE THE PUBLIC SERVICE COMMISSION

|
!
!

OF THE STATE OF MISSOURI
In the Matter of Missouri Gas Energy, a Division of )
Southern Union Company, Concerning a Natural ) File No. GS-2013-0400
Gas Incident at 910 West 48" Street in Kansas City, ) :
Missouri. ; )

i
HEARTILAND’S REPLY TO MGE’S OPPOSITION TO HEARTLAND’S

MOTION TO AUTHORIZE DEPOSITIONS OF MISSOURI
PUBLIC SERVICE COMMISSION STAFF MEMBERS

COMES NOW Heartland Midwest, LLC (“Heartland”), by and through undersigned counsel,

and hereby submits its Reply to MGE’s Opposition to Heartland’s Motion to Authorize Depositions of

Missouri Public Service Commission (“MPSC”) Staff. In support of its Reply, Heartland states as

follows:

1.

In its "vOpposition to Heartland’s Motion to Authorize Depositions of MPSC Staff
Membérs, MGE makes several unsupported conclusions regérding the potential risk
creategi by an Order permitting the Staff to disclose information during Heartland’s
propos;ed depositions.

MGE l'irgues that permitting the Staff to testify regarding their investigation and ensuing
Februzllry 6, 2014 Staff’s Gas Incident Report (“Report”) would interfere with the
Commission’s ongoing investigation in File No. GC-2014-0216. (MGE’s Opposition to
Heaﬂiand’s Motion, § 6).

Howejver, MGE offers no explanation or reasoning for how the Staff testimony
regméing the investigatory process and resulting Report would interfere or otherwise
impag‘*it the Commission’s investigation in File No. GC-2014-0216.

MGE also contends that Heartland failed to offer specifics about the information sought

!
in its proposed Staff depositions. (MGE’s Opp., 1 7).
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5. Howeve:r, Heartland undeniably limited the scope of the proposed deposition testimony
to inclujde discussion of the procedure, process, and tools used and the information

reviewed and analyzed by Staff in conducting their investigation in Case No. GS-2013-
|

0400, afs well as discussion of the Staff’s investigatory findings and conclusions found

in the R?eport. (Heartland’s Motion to Authorize, Y 9(a-c)).

6. MGE ajlsserts that Staff members will be called upon to testify about the ongoing
discuss:ions between MGE and the Commission regarding changes to MGE’s policies
and procedures. (MGE’s Opp., § 6 and 11).

7. Again, 5because such information would undoubtedly fall outside of the scope outlined
in Heali'tland’s Motion to Authorize Depositions, MGE’s argument is without merit.

8. Ultima::tely, MGE’s arguments regarding the alleged risks created by Heartland’s
propos,éd depositions are unpersuasive and do not discuss the factors considered by the
Comrﬂission when reviewing a request for an order pursuant to R.S.Mo 386.480.

9. For these reasons, and those below, Heartland requests that the Commission grant
Heartlicmd’s Motion to Authorize Depositions of MPSC Staff.

The Commission’s balancing test for issuing orders pursuant to R.S.Mo 386.480 favors
the Commission granting Heartland’s Motion to Authorize Depositions.

10. As exi)lained below, Heartland’s Motion to Authorize the Depositions is proper under
the C%)mmission’s balancing test for determining whether to issue an order pursuant to
R.S.Mo 386.480.

11.  MGE’s Opposition to Heartland’s Motion fails to address the factors considered by the
Commission.

12.  Therefore, the Commission should disregard MGE’s Opposition to Heartland’s Motion

and g:rant Heartland’s Motion to Authorize Depositions of MPSC Staff.
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13.

14.

The Commission has long recognized the test for determining whether to issue an order

pursuan‘t to R.S.Mo 386.480:

In q)xercising its discretion, the Commission should consider the possibility of a
constitutional right to privacy to be held by the regulated company or [other third
parties involved]. This right to privacy must be balanced with the public’s right to
know. The case law indicates that three factors are generally considered in this
balgincing test. These are the intimacy of the material, the broadness of the issuance
of the information and the wideness of the audience to which the information is
released. Office of the Public Counsel v. GTE Midwest Incorporated, Order
Granting Motion to Compel, Case No. TC-96-270 (November 1, 1996) (citations
omitted).

In this case, the balancing test established by the Commission favors Heartland’s
Motion to Authorize Depositions to permit the Staff to disclose information as limited

by Heartland in its Motion.

. The public’s right to know outweighs the constitutional right to privacy asserted by MGE
or other third parties in this case.

15.

16.

17.

18.

19.

MGE has not made, and cannot make, a sustainable argument that an Order permitting
the Staff to discuss the lifnited topics specified in Heartland’s Motion would violate
MGE’s constitutional right to privacy.

Fuﬂhér, no third parties have made claims regarding constitutionally profected privacy
interests, nor would any such arguments be compelling.

During the course of its investigation in Case No. GS-2013-0400, the Commission
spoke;; to a several individuals, many of whom are either parties or witnesses in the
currently pending civil litigation.

A large majority of the individuals with whom the Commission spoke have filed
Iav;/suits regarding the information contained in the Report.

In other words, many of the individuals involved in this incident knowingly and

voluntarily waived their right to privacy regarding the facts conceming the February 19,
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20.

21.

22.

23.

24.

25.

26.

|
1
|
|

2013 e>‘<plosion and fire, by filing a public action seeking damages because of the

|
incident.

Of the limited other witnesses interviewed by the Commission who have not yet filed
lawsuits, the majority have been deposed in one of the many civil actions surrounding
the inci:dent.

Therefc}re, considering the breadth with which these issues are currently being litigated,

very liftle information exists that could be protected by a legitimate claim of privacy.

Furthermore, the public’s right to know heavily outweighs potential privacy claims
made by MGE or third parties.

In Mis;omi, “[o]ur Sunshine Law and the counterpart statutes of the several states (the
Federa& Freedom of Information Act included) declare a common public policy in favor
of opeh governmental meetings and records.” Hyde v. City of Columbia, 637 S.W.2d
251, 262 (Mo. Ct. App. W.D. 1982).

The ci:vil litigation surrounding the February 19, 2013 explosion and fire at 910 W. 48"
Street}j involves many individual members of the public, as well as several public
businés_s entities.

The e)j(plosion and ensuing fire resulted in substantial property damage, a wide range of
injuriés to several individuals, and even a fatality.

The public has a significant interest in seeing that the court system completely and
accuréltely presents the issues to respective juries with a thorough knowledge of all
relevant information. See, e.g. State v. Tiger, 972 S.W.2d 385, 389 (Mo. Ct. App. W.D.
1998)1 (stating, “the defendant’s right to have his trial completed by a particular jury

|
must! ‘be subrogated to the public’s interest in fair trials designed to end it just
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judgments.’”) (citations omitted).
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27.

28.

29.

30.

31.

32.

33.

34.

35.

|
In addition, the civil litigation involves important issues of public safety regarding
;

public ﬁutility services.

By peémitting the Staff to disclose information received and reviewed during its
investi;gation, the Commission ensures that the parties to the civil litigation have an
opportfunity to accurately present facts to the judiciary.

Becauée the Staff did not identify many of the individuals with whom they spoke, it is
necessiary for the Commission to authorize the Staff to disclose information otherwise
prohibjited by R.S.Mo 386.480.

For inétance, the Report did not specify the identities of “MGE personnel” that told the
Staff that MGE personnel never had contact with the Kansas City Fire Department
(“KCPlD”) prior to the explosion. Report, at p. 17:12-13.

Howeyer, the Staff also noted that the KCFD said “MGE personnel” told KCFD
equiprinent was on the way and the situation was under control. Report, at p. 17:10-12.
Likewise, the Staff stated that they were “able to speak with individuals” who “reported
smelliﬁg gas as early as 2:00pm on February 19, 2013,” but the Staff did not reveal
these individuals’ identities. Report, at p. 25:20-22.

The S;taff also spoke with “witnesses who walked near the southeast corner of the JI’s
Restalglrant around 4:00pm [that] did not smell gas,” but again, the Staff did not identify
these jwitnesses. Report, at p. 26:1-2.

The I;ublic, Heartland, and other parties to the civil litigation have a strong interest in
ensuring that all witnesses with relevant information have been identified.

Permitting the Staff to disclose the names of the individuals with whom they spoke

promotes both the public and Heartland’s interest in ensuring a full and fair litigation of

{
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36.

37.

38.

39,

40.

41.

42.

the numerous claims concerning this incident.

Because both the public and Heartland’s interest in the Staff disclosing the information

t

reviewed during its investigation outweighs any potential claims for privacy, Heartland

requesjts that the Commission grant Heartland’s Motion to Authorize Depositions of

Mpsq Staff.
|

. The information sought by Heartland is not intimate in nature.

Heartlimd seeks information from the Staff related to the documents, records, and
testimbny they reviewed in conducting their investigation that led to the Report.
Unexplainably, MGE consistently warns the Commission that an Order permitting the
Staff ‘g;o discuss the topics proposed by Heartland will necessarily entail discussion of
the or{going relationship between MGE and the Commission.

MGE’js assertion that the Staff will be called to testify about recent policy and
procecfiure changes within MGE is baseless; such information plainly falls outside of the
scoi)e:proposed by Heartland.

Additjionally, the Commission is clearly within its power to authorize the Staff to
discuss the limited topics as proposed by Heartland and to prohibit the Staff from
discussing other issues. R.S.Mo 386.480.

That I&.S.Mo 386.480 authorizes the Commission to issue an order permitting the Staff
to dij:sclose otherwise statutorily-prohibited information is evidence that not all
inforr;nation provided by a utility to the Commission is worthy of the statutory
proteci:tion MGE attempts to invoke.

Pursﬁant to R.S.Mo 386.480, Heartland specifically limited the scope of its proposed

depoéition examination to topics centered on the Report to minimize the possibility of




43.

44,

the Stz?tff disclosing inappropriate information. See also, Section D., infra.

Even %f the information sought by Heartland were intimate, which it is not, the disclosed
information would still be subject to a protective order. See also, Section D., infra.
Because the information sought by Heartland is not intimate in nature and is sufficiently
narrm;‘ved by Heartland’s proposed scope, Heartland requests that the Commission grant

its Motion to Authorize Depositions of MPSC Staff.

C. The information to be disclosed pursuant to Heartland’s request is not broad.

45.

46.

47.

In its Motion to Authorize Depositions, Heartland limited the scope of its request to

includ;e authorization for the Staff to discuss the following information:

a. Discussion of the procedure, process, and tools used and the information reviewed
and analyzed by the staff members in conducting their investigation in Case No.
GS-2013-0400;

b. Discussion of the staff member’s investigatory findings and conclusions in Case No.
GS-2013-0400; and

c. Discussion of the February 6, 2014 Staff’s Gas Incident Report in Case No. GS-
2613-0400.

MGE; repeatedly asserts that Heartland has no right to discovery concerning settlement

discuésions between the Staff and MGE (MGE’s Opp., § 4 and 7) and that “Heartland’s

offer fo limit the scope of the depositions is really no limit at all.” (MGE’s Opp., Sec.

O).

At the same time, MGE argues that permitting the Staff to testify would be unfair to

MGE because Heartland would be limited to questioning the Staff about the Report

without discussing the Staff’s current opinions given additional information they have
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48.

49.

50.

51

52.

53.

54.

55.

now rfeviewed. (MGE’s Opp.,  12).

MGE?s arguments cannot co-exist. Either the proposed scope is too broad or unfairly
narrow, but it cannot be both.

Heart]and does not contest MGE’s assertion that Heartland has no right to discovery
concerning settlement discussions between MGE and the Staff.

Heartland does not seek, and has not requested authority to inquire about, information
related to settlement discussions between MGE and the Staff.

Rather, Heartland has requested that the Commission authorize the Staff to discuss the
investigation that led to the Report, not information reviewed since the Report.

MGEj argues that both the over-breadth and the narrowness of the request create
significant risk of interfering with the Staff’s ongoing investigation in GC-2014-0216.
Howéver, because MGE provides no reasoning or support for how Staff testimony
regarding the Report would interfere with or prejudice the ongoing investigation, the
Commission should disregard MGE’s Opposition to Heartland’s Motion.

An order permitting the Staff to disclose the proposed information in no way interferes
with the Staff’s ability to conduct its investigation in File No. GC-2014-0216.

Because Heartland has appropriately limited the scope of the proposed depositions, and
becaqse the information sought by Héartland is not broad in scope, Heartland requests

that the Commission grant its Motion to Authorize Depositions of MPSC Staff.

. Because the proposed depositions are subject to the Court’s Protective Order, the
information will not be released to a wide audience.

56.

57.

The civil litigation involving the February 19, 2013 explosion and fire is subject to a
broad Protective Order entered by the Court on November 1, 2013. (Attachment A).

The Protective Order prevent parties from making unauthorized disclosures of
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II.

58.

59,

60.

61.

I
conﬁdential documents and information.
Heartland has fully abided by the Court’s Protective Order, and MGE has no basis to
assert that either Heartland or any other party would violate the Court’s order with
regarcjl to information disclosed during the proposed Staff-member depositions.
Addit:ionally, the complex litigation surrounding the incident has been assigned a
special master to oversee much of the pretrial activity amongst the parties, including
discovery and adherence to the Protective Order.
Because the discovery in the civil litigation is governed by a Protective Order, which is
enfor%:ed in part by a special master, the information sought by Heartland will not have
a wide audience.

Because the audience will not be wide, Heartland requests that the Commission grant its

Motion to Authorize Depositions of MPSC Staff.

Permitting Staff members to testify will not cause the harm alleged by MGE.

62.

63.

64.

65.

As st%;.ted above, MGE makes several unsupported conclusions about the potential risks
createj:d by permitting the Staff to disclose information related to the Report.

For instance, MGE stated that the Commission “acknowledged the legitimacy of
MGE’s concerns about the risks of parallel civil anci administrative proceedings.”
(MG1E’S Opposition, | 5(e)).

The (%Iommission did not do so, and MGE’s characterization of the Commission’s April
2, 2014 Order in File No. GC-2014-0216 is inaccurate, at best.

Rathér, the Commission acknowledged MGE’s contention that “the civil discovery
process will uncover much more information than Staff has been able to reveal in its
more; limited investigation.” Staff of the Missouri Public Service Commission v. Laclede

1
{
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66.

67.

68.

69.

70.

71.

72.

73.

Gas iCo. et al., Order Regarding Motion to Dismiss at *3, File No. GC-2014-0216
!

(April 2, 2014).

The Commission made no acknowledgement, or even mention, of potential risk of

parall]el proceedings.

MGE! also argues that permitting the Staff to testify will create confusion between the
proceiedings before the Commission and the civil litigation. (MGE’s Opp., { 1).

MGE;’S allegation of confusion is similarly unsupported in its Opposition to Heartland’s
Motio:n.

It shcf)uld be noted, however, that on November 6, 2014, the Staff submitted its
Reco;nmendation to Approve Heartland’s Motion, suggesting that the Staff itself suffers
from ;no confusion related to the separation of the proceedings.

MGE:‘ suggests that Heartland’s proposed depositions are meant to interfere with
ongoing investigation because Heartland “trumpeted the report in its pleadings and to
the rﬂedia” to “deflect blame to MGE.” (MGE’s Opp.,  2).

Heartéland did not, and had no need to, “trumpet” the Report to the media - the media
have gfollowed this case very closely since its inception and were capable of locating the
publicly-available Report.

Heartéland merely stated that the detailed and thorough Report supported Heartland’s
case, fwhich is not improper.

Coincidentally, despite MGE’s present claims of interference, MGE had no qualms
about making public statements related to Heartland’s involvement immediately after

the incident occurred, before a lengthy and thorough investigation had been completed.

See, ie. g., Kevin Murphy, Severed underground gas pipe led to fatal Kansas City
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75.

76.

77.

IIL Conclusionj‘l

78.

79.

80.

explosion, Chicago Tribune, (February 20, 2013)

|

http :/!/ articles.chicagotribune.com/2013-02-20/news/sns-rt-us-usa-blast-
!

1<anséscitybre91i030-20130219 1_blast-and-fire-natural-gas-explosion.

Finaljly, MGE asserts that “questioning Staff about an ongoing investigation is never
prope%,r.” (MGE’s Opp., ] 11).

Heartiland has not requested authorization to question the Staff about an ongoing
invesjtigation.

Rathcj:r, Heartland seeks to question the Staff about its Report in Case No. GS-2014-
0400,? which, MGE admits, was closed by the Commission’s Order on February 19,
2014.; (MGE’s Opp., ] 5(c)).

MGE? cannot provide support for any of its arguments alleging that an Order from the
Comérﬁssion authorizing the Staff to disclose information related to the Report will

interfere with either the Commission’s ongoing investigation or the ongoing civil

litigation.

|
1

|
In suhl, the balanéing test established by the Commission for determining whether to
issueg an order pursuant to R.S.Mo 386.480 heavily favors Heartland’s Motion to
Auth(;')rize Depositions of MPSC Staff.

MGE% has provided no support for its allegations that the proposed depositions will
cause; interference with the Commissioﬁ and the Staff.

Furtlf’ermore, MGE has provided no support that tilts the Commission’s established

balancing test in MGE’s favor, and thus, the balance is in favor of Heartland’s Motion.
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WHEREFOR?E, Heartland requests that the Missouri Public Service Commission issue an order
authorizing staff mémbers Richard A. Fennel, Robert R. Leonberger, and Mark Struckhoff to be
deposed and furnish such information as otherwise prohibited by R.S.Mo § 386.480, within the scope
of exaniiination as provided in Heartland’s Motion to Authorize Depositions of Missouri Public Service
Commiésion Staff Members and for other such relief as the Commission deems proper.

Respectfully submitted,

| Bfadfey S. RusseW% 92

‘ Jeffrey C. Baker #50266

‘ Tyler C. Hibler #61317

' Joe M. McGreevy #65028
SANDERS WARREN & RUSSELL LLP
9401 Indian Creek Parkway, Suite 1250
Overland Park, KS 66210

Phone: 913-234-6100; Fax: 913-234-6199
b.russell@swrllp.com
jc.baker@swrllp.com
t.hibler@swrllp.com
j.mcgreevy(@swrllp.com

Attorneys for Heartland Midwest, LLC

;
* {
| i
1
:
1
1
1

CERTIFICATE OF SERVICE

|
|
|
\

I hereby certify that on the 11™ day of November, 2014, the foregoing was filed electronically
with the Missouri Public Service Commission Electronic Filing and Information System (EFIS).
Additionally, true and correct copies have been sent via US Mail to the following:

|

{
|
i

Rick Zucker |

Associate General Counsel
Laclede Gas Company

Doing Business as MGE

720 Olive Street |

St. Louis, Missouri 63101
rick.zucker@thelaclédegroup.com
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David R. Schlee i
Vincent R. McCarthy
Truman K. Eldridge, Jr.

Daniel A. Young

Michael P. Schaefer

SCHLEE HUBER MCMULLEN & KRAUSE, PC

PO Box 32430 |

4050 Pennsylvania, Suite 300

Kansas City, MO 64171-5430

Telephone: 816-931-3500

Facsimile: 816-931-3553

drschleé(a)schleehuber.com

vmccearthy@schleehuber.com

teldridge@schleehuber.com

dyoung@schlechuber.com

mschaefer@schleehuber.com

Attorneys for South?rn Union Company, d/b/a Missouri Gas Energy

Marc D. Poston marc.poston@ded.mo.gov

Deputy Public Counsel Sharon Delaney

The Office of Public Counsel Missouri Public Service Commission
Governor Office Bldg., Suite 650 Office of Chief Staff Counsel
P.0.Box 2230 = | (573) 751-4873

Jefferson City, MO 65102-2230 (573) 751-9285 (Fax)

Telephone: 573-751-5558 sharon.delaney(@psc.mo.gov

~ Facsimile: 573-751-5562
Office of the Public Counsel

Kevin A. Thompson

John Bormeyer |

P.O. Box 350 |

Jefferson City, Missouri 65102
Telephone: 573-751-6514

Facsimile: 573-526-6969
kevin.thompson@psc.mo.gov
john.borgmeyer@psec.mo.gov
Attorney for the Staff of the Missouri
Public Service Commission
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IN THE

CIRCUIT COURT OF JACKSON COUNTY, MISSOURI
i ‘ AT KANSAS CITY
LINDSAY SIMMONS, )
)
! Plaintiff, } .
v. : ) Division No. 10
: ) Case No, 1316-CV07265
SOUTHERN UNION COMPANY, et al,, )
| )
Defendants. )
MICHAEL TANNER, et al., )
s )
[
1 Plaintiffs, )
V. ' ) Division No. 15
: ) Case No. 1316-CV(9906
SOUTHERN UNION COMPANY, et al., )
| )
Defendants. )
J.J.’s BAR AND GRILL, et al., )
)
Plaintiffs, )
V. ) Division No. 3
- ) Case No, 1316-CV11288
SOUTHERN UNION COMPANY, et al.,, )
|
! )-
i Defendants. )
. AARON MEEK, et al., )
| )
| Plaintiffs, )
v. ! ) Division No. 10
. ) Case No. 1316-CV13523
SOUTHERN UNION COMPANY, et al,, )
| )
‘ Defendants. )

ATTACHMENT A




CARTER M. CRAMER, et al.,

Plaintiffs,
Division No. 10
Case No. 1316-CV13738

V.

SOUTHERN UNION COMPANY, et al.,

N Nt Nt st N gt ot St

Defendants,

1
i
1
|
i
|
|

PLAZAVIEW, LLC,

|

| Plaintiff,
Division No. 14
Case No. 1316-CV16817

Vv

!

SOUTHERN UNION COMPANY, et al.,

et gt g st St S gt “wpe’

! Defendants,

{
i
1

PATRICK WOODWARD,

] Plaintiff, |
! Division No, 1
’ Case No. 1316-CV22020

‘ A\ )

SOUTHERN UNION COMPANY, et al.,

N S Nt N N St “was?

Defendants.

DR. STEVEN C. MINGOS AND
ASSOCIATES, LLC, ¢t al,,

Plaintiffs,
Division No. 10
Case No, 1316-CV18072

AL

SOUTHERN UNION COMPANY, et al,,

Nt Nt S Nt Nt N s S S’

Defendants,




Lo,

MICHAEL A, PALIER, )
)
Plaintiff, )
v, ) Division No. 15
) Case No. 1316-CV18684
HEARTLAND MIDWEST, LLC, etal, )
: )
Defendants. )
MATTHEW COUTURE, ct al., )
)
Plaintiffs, )
) Division No. 1
‘ ! ) Case No. 1316-CV18787
SOUTHERN UNION COMPANY, et al., )
! )
, Defendants, )
|
| PROTECTIVE ORDER

t

Upon consideration of the applications of the parties for a protective order

. regarding m'c:tterial and information that is deemed confidential pursuant to Rule 56.01, it

{

' is hereby ORDERED as follows:

1. Any party who seeks to protect documents claimed as confidential under Rule

|

56.()11 must designate any such documents as confidential at the time of

prodtlgction and state the basis for designating such documents as confidential at
|

the time such documents are produced.
i

. Upon: receipt of the documents which are marked or designated as confidential,

|
the pz:u'ty receiving such documents shall advise the producing party within twenty

20) c;lays of receipt if they object to having the documents designated as

{
' conﬁc}iential. If the parties cannot thereafier resolve the issue as to whether the

|
documents have been properly designated as confidential within five (5) days




thereafier, any other party may within ten (10) days file an objection to the
dcsi;gnation. If such objection is filed, the Court or Special Master will rule,
subji[act to all rights of appeal, whether the documéms are confidential or not. If
rulecé not confidential, the producing party will produce additional clean copies
with‘;out any confidential designations. Otherwise, the confidential designation
will v‘remain.

. Late ;designaﬁons or objections to the designation of confidentiality may be
considered by the Court or Special Master, but the failure to timely designate or
object may be considered by the Court or Special master as a factor in upholding
or ovfel';ruling the designation. All designations of confidentiality or objections to
such idesignations shall be served on all parties to any of the JI's litigation
matteirs.

. Conﬁdential materials may be disclosed without further written agreement to:

1
a. Parties to any of the JI’s litigation matters and their insurance carriers;

b, Employees of parties to any of the JJ’s litigation matters;

s‘) -

, Counsel for parties to any of the JJ’s litigation matters;

Employees of counsel for parties to any of the JJ’s litigation matters;

'« T

Court reporters or videographers recording any proceedings in any of the
] JJ’s litigation matters;

% Witnesses at trial or deposition in any of the JI°s litigation matters;

g. Attomeys representing any witnesses in any of the JJ’s litigation matters;

Court personnel in any of the JI’s litigation matters;




T

Any governmental agency that is conducting an investigation of the

incident that is the basis of this litigation, including but not limited fo the

Missouri Public Service Comnission, the U.S, Occupational Health and

Safety Administration, and the staff and attorneys of such agencies;
j. Copying or scanning services
| \

Confidential materials may be disclosed only upon written agreement to abide
by tljis Protective Order to:

;k. Consultants or experts retained by paities or their counsel in any of the

JJ’s litigation matters
I. Arbitrators or mediators in any of the JI’s litigation matters

. Any person receiving confidential documents and testimony will use those

materials only for the purposes of the 1J’s litigation, and will take reasonable
|

measuges to ensure that they are not disclosed to anyone other than those persons

to whom confidential documents and testimony may be disclosed as defined in

b

this li’rotective Order. Such reasonable measures will include consideration of
how confidential materials are treated if used as exhibits to court papers or
depoLitions or topics of examination during testimony. All parties to the litigation
will ci:ooperate in such measures.

. Upoxia conclusion of any party’s role in the JJ’s litigation who has received
confiidcntial materials, they shall return all such materials to the producing party
or ce;rtify to the producing party that all such materials have been destroyed or
mainitained by counsel in accordance with the terms of this Protective Order and

|

ethical rules related to the maintenance of attorney files
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|
|
|
|

7. Desi{gnation of documents or testimony as confidential (or the failure to so

|

désiénate) has no effect on any privileges or objections related to discovery of
such materials or information.
|

|
ITIS SO ORDERED.

’r-. - ~
/4 // // B | Y/
Date Robert M. Schieber, Circuit Judge
:‘ Certificate of Service
? Copies emalled/faxed/sent through the efiling system this “// l// 12 to
j the 1

attorneys of’ record

>

}4?4% Mo

" Kate Mlllmgton, Bailiff/Law Clerk

|
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