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Executive Summary


John M. Ivanuska, Vice President – Regulatory and Carrier Relations for Birch Telecom, Inc., testifies to the following:

Notice of changes:  
SBC fails to adequately address the Coalition’s need for advance notice of planned changes that will affect the parties’ dealings under their interconnection agreement so that the change may be effectively implemented with a minimum of disruption to the CLEC.  Instead, SBC witness Quate focuses primarily on the “permission” aspect of the Coalition’s proposed language.  However, the Coalition is not concerned with having veto power over SBC’s technical documents or even its practices.  CLECs and SBC are arbitrating an interconnection agreement, i.e., a contract governing the parties’ business relationship.  It is fundamental that one party to a contract cannot unilaterally change its terms without notice or consent.  Indeed, SBC offers no testimony concerning this notice requirement, perhaps because it is so hard to defend a unilateral right to change a contract without informing the other party until after the fact.  The language proposed by the CLECs was approved by the Texas Commission, and adopted by the Arbitrator in Oklahoma, and should not be controversial. SBC offers no testimony concerning this notice requirement, perhaps because it is so hard to defend a unilateral right to change a contract without informing the other party until after the fact

Notice of Tariff Filings/ Tariff References:  
SBC fails to make any compelling argument in support of its proposal to automatically incorporate changes to its tariffs into the parties’ interconnection agreement.  SBC witness Silver merely makes a conclusory statement that CLEC rates should automatically be updated when a tariff changes and fails to address in any way the obligation to notify CLECs in advance that a rate change may occur – which is the heart of the Coalition’s issue. SBC witness Quate provides conclusory testimony that CLECs should just monitor the Commission’s Electronic Filing Information System.  She focuses on retail marketing initiatives, and states it would damage competition if SBC were required to notify CLECs of such rate changes and does not address why SBC does not want to notify CLECs in advance when it proposes changes to tariffs that directly affect CLECs because they purchase from them.  The Coalition does not have an objection to incorporating up-to-date tariff rates provided SBC also is willing to provide us notice of its tariff filings. Only in this way will CLECs have the opportunity to review the proposed changes and determine their potential impact.  Ms. Quate fails to explain why SBC does not want to continue notifying CLECs of tariff changes in the same uniform manner that it has used under the existing M2A.  The notification process supported by CLECs does not require a different type of notification for every CLEC – it simply continues a practice already in place. While Ms. Quate offers a conclusory statement that notification would be burdensome and expensive, she does not provide any factual basis for her claim. Since SBC has been notifying CLECs for many years, there ought to be ample data for Ms. Quate to submit to this Commission if, in fact, it is an expensive process.
Deposits:  
CLECs oppose SBC’s proposed deposit language, which is predicated on SBC’s concerns about the 180 CLECs it claims have ceased operations in SBC territory since 2000.  This fact, if true,  it is not relevant unless SBC suffered significant financial losses due to the lack of deposits when these companies went out of business.  Ms. Quate provides a generalized statement concerning multi-year losses throughout SBC’s region (at p. 39), but she does not state whether, e.g., the loss, is primarily attributable to certain spectacular bankruptcies such as MCI’s or whether a deposit or escrow requirement would have actually mitigated those losses to any great degree.  As Mr. Falvey demonstrated in his direct testimony on GT&C Issues at 8, his experience in the e.spire bankruptcy was that SBC owed e.spire millions of dollars at the conclusion of that bankruptcy proceeding – so in that instance, there was no loss whatsoever to SBC when a CLEC went out of business.


SBC also raises the specter of the MCI bankruptcy as justification for its substantial deposit requirement.  The terms of a generic interconnection agreement should not be predicated upon SBC’s experience with a single CLEC that experienced the biggest bankruptcy in history.


The CLEC Coalition believes that SBC is well-protected by the two-month deposit requirement proposed by CLECs.  SBC witness Quate states that SBC is potentially exposed to 90 days of service before it is able to disconnect a CLEC’s end user’s service (largely because of the need to give the resale customer notice).  The CLEC Coalition has offered to continue the current 60-day deposit (which is 60 days more than the current deposit requirement), because this is certainly adequate to protect SBC without putting such a great financial burden on the average CLEC.  If a CLEC fails to pay a bill, then SBC has the right, long before the 90-day window ends, to cut off new orders.  Consequently, any billing by SBC to the CLEC for the second and especially third months is likely to be less than the average on which the deposit is based.  Hence, SBC is overprotected, and the CLEC is overburdened.

Further, a deposit requirement for all CLECs (including CLECs with a perfect credit rating who have to post a deposit simply because they have not yet done business with SBC Missouri for 12 months) should not be based on the worst case scenario.  It will be a very rare situation where SBC will actually have to terminate service to a CLEC for non-payment and transition service to another provider.  In all circumstances, SBC is amply protected by the two-month deposit requirement.


Finally, CLECs object to the imposition of any deposit requirement in situations where the CLEC has a record of timely bill payments.  SBC, on the other hand, asserts that if there is impairment in the financial health of a CLEC (even if the CLEC is timely paying its bills to SBC), then a deposit requirement may be triggered.  Ms. Quate states those triggers are based on “concrete, clearly defined and objective criteria.”  However, the actual language proposed by SBC states that SBC may demand a deposit if it determines potential impairment from sources as ephemeral as an article in the press about “pending credit problems.”  As discussed in Mr. Ivanuska’s direct testimony, such sources for making a decision on requiring a deposit are not concrete, clearly defined, or objective – they can consist of nothing but rumor.  SBC simply should not be permitted to require a deposit if there is no actual failure to pay by a CLEC with an established credit history
Bill Due Date:  

SBC wants to tie the due date for payment of bills to the date printed on the invoice, not the “date the bill is sent.”  Unfortunately, the date the bill is sent appears to bear little relationship to the invoice date, as invoices are routinely received by CLECs ten to fifteen days after the invoice date.  For example, a review of Xspedius’ bills from SBC Missouri shows that electronically delivered bills were received, on average, 10 days following the invoice date.  Manually delivered bills were received, on average, 15 days following the invoice date.  The direct testimony of both Mr. Falvey and Ms. Wallace confirms this consistent, unfortunate delay in receipt.  As a result, CLECs have significantly less than 30 days to review an SBC bill and get payment to SBC.  


CLECs do not experience the same delays in receiving bills from other ILECs as they do with SBC’s bills.  As Ms. Wallace testified in her direct testimony at 4, Qwest and BellSouth routinely provide their bills on a much faster timeframe than SBC. Moreover, the delays CLECs experience with SBC’s bills would not improved by use of SBC’s Connect: Direct service.  Ms. Quate’s testimony at  page 20 states that bills forwarded using Connect: Direct are available to CLECs within 24 hours of the bill cycle run, and bill files created for cartridge, CDROM or DVD are mailed to CLECs within 24 hours of the bill cycle run.  In CLECs’ direct and rebuttal testimony, and that of Ms. Wallace, CLECs have provided examples of the significant delay experienced by Birch/ionex and Xspedius – both of whom use the touted Connect: Direct product.  

The only information available to CLECs electronically right after the bill cycle run are thousands of pages of online picture-type files which cannot be sorted or searched in any meaningful manner.  SBC has admitted at hearing that their “goal” is to mail the bills some eight calendar days following the printed invoice date.  It is therefore an extreme stretching of reality to claim that bills are available to CLECs within 24 hours.


SBC witness Quate claims to have offered CLECs a longer period in which to review its bills but the only such option offered by Ms. Quate is ACH transfer of funds to SBC.  CLECs agree that this could shortens the time for SBC to receive payment once payment is authorized.  However, this option has a number of flaws and only improves turnaround time by a day or two.  It and does not address the underlying issue, which is late receipt of the bills from SBC. 

The Commission’s recently adopted rule, 4 CSR 240-29.80, contains a time frame for the exchange of records, invoices, and payments for LEC-to-LEC network traffic.  It notes “upon receiving a correct invoice requesting payment,” the carrier shall submit undisputed amounts within thirty-one days.  This rule therefore acknowledges that payment based upon receipt of an invoice – and not some arbitrary date printed on the invoice – is the appropriate manner in which to establish a due date.


Having a reasonable due date in the parties’ interconnection agreement is critical because SBC ties its escrow requirement to it.  Further, if a determination of breach, or a CLEC’s deposit requirements or a failure to demonstrate a positive record of payment, is tied to the due date, that date must be a reasonable one that reflects the difference between the invoice date and the date the bill is actually received by the CLEC.  


The Commission should ensure that CLECs have 30 days to review and pay their very complicated, error-prone invoices from SBC.  Consequently, the Commission should follow the lead of every other commission that has considered this issue and either require SBC to give CLECs 45 days from the invoice date to pay, or 30 days from receipt.

Payment of Disputed Amounts

CLECs contend that SBC has not demonstrated a necessity for CLECs to escrow disputed amounts.  Ms. Quate’s testimony on this topic is filled with generalities that attempt to show an unreasonable financial risk for SBC in permitting CLECs to withhold payment of disputed amounts until the disputes are resolved.  For example, Ms. Quate again refers to the 180 CLEC that have ceased operations in SBC’s 13-state region but does not state whether any of those CLECs owed SBC money that they did not pay, nor does she quantify the loss to SBC as a result of this supposed financial instability.  The only concrete example Ms. Quate raises is MCI – a very special case that can hardly be termed a likely event that justifies a blanket policy affecting all CLECs.


SBC has proposed exceptions to the escrow requirement but they differ from those the filed DPL.  These exceptions might be sufficient to mitigate some of the impact on creditworthy CLECs, provided the proposal is memorialized in clearer language.  SBC  seems worried about delays in payment due to groundless complaints.  While SBC proposes an exception to CLECs who do not have a history of filing disputes that are resolved in SBC’s favor, it is not altogether clear how this criteria is to be satisfied.  For example, if a CLEC disputes a significant amount of charges and some portion (but not all) of that is resolved in SBC’s favor, would such a dispute count against the CLEC in determining whether only legitimate disputes have been filed?  At a minimum, the language “resolved in favor of SBC Missouri” should be clarified to mean that a dispute is not considered groundless unless the entire dispute is resolved in SBC’s favor.  Only then could the claim be considered to the “meritless.” 


Ms. Quate states that the escrow requirement would be triggered if a CLEC initiated 4 disputes during a 12-month period that were resolved in SBC’s favor.  Presumably, Ms. Quate envisions the filing of a maximum of one dispute per month, but as pointed out by the rebuttal testimony of Mary Jo Wallace, a CLEC could file hundreds of legitimate disputes during such a timeframe.  Consequently, rather than having a numeric threshold, CLECs believe a percentage should be used, and there should be no assumption that a CLEC is filing an unacceptable number of “bogus” disputes unless a majority of the disputes are resolved in SBC’s favor.

Ms. Quate also states that, if a CLEC notifies SBC by the bill due date that it believes SBC has made a material billing error, SBC would investigate and determine whether it may have made the error; it would then notify the CLEC that it does not have to make the escrow deposit. Clearly, such a policy does not work unless SBC makes a good faith effort to investigate the complaint.  As Ms. Wallace’s direct testimony demonstrated at page 8, Birch has experienced a denial of a dispute in as little as ten minutes – there simply could not have been a true investigation in that period of time.


In addition, SBC’s proposed language concerning material billing errors appears to preclude the application of this exception to the very invoices that should be excepted.  SBC’s proposed language states that a party would not have to escrow disputed amounts for a material billing error, but only if “the Billed Party’s dispute does not involve 50% or more of the total amount of the previous bill out of the same billing system.”  This can be problematic if the error is truly “material.”  For example, if a January invoice for a particular Billing Account Number (BAN) is $100, and a February invoice for the same BAN is $1,000 (but should be $100), the $900 discrepancy is obviously a material billing error.  But the error of $900 is more than 50% of the prior month’s $100 bill, so the CLEC would have to escrow the erroneous $900.  The material-billing-error provision should have additional language correcting this possibility.


Mr. Ivanuska, on behalf of the CLECs, testifies that escrow disputed amounts should not be required because billing errors by SBC are so routine and so often resolved in favor of the CLECs.  Consequently, an escrow requirement places an unwarranted and undeserved burden on CLECs.  Ms. Quate obviously disagrees, or at least is not aware of the poor record of her employer. 


In the event the Commission agrees that there should be a mutual escrow provision in the contract, the Coalition provides the specific revisions to SBC’s proposed exceptions.  The Coalition requests the Commission follow the lead of the both the Oklahoma and Kansas Arbitrators and eliminate the need for escrow.  In the alternative, CLECs request the Commission require SBC to codify its exceptions in the manner set out below.

Back-billing:  

The CLEC Coalition has proposed a 6-month period during which backbilling would be permitted.  In attempting to justify a 12-month backbilling period, Ms. Quate states that such a lengthy period would arise from Commission orders that have a retroactive effect.  However, such orders themselves typically specify the circumstances under which the new rate goes into effect and whether a true-up is in order.  Consequently, these circumstances do not justify a general rule that SBC has up to 12 months to backbill.  Such a practice prevents CLECs from passing through such charges to their own customers and encourages SBC to maintain the same flawed billing system that currently produces significant errors in bills to CLECs.


CLECs believe that there should be no limit on credits because overbilling and underbilling are not equivalent.  In the underbilling situation, the Billing Party (normally SBC) has failed to bill for a product it has been providing, or billed at less than the contract rate.  In these cases, it is the Billing Party’s error for failing to bill and the Billed Party should not be overly-penalized by having to pay a sometimes enormous extra bill in 30 days.  Instead, there should be limits to the time period for which the Billing Party can recover for its billing error.


In the case of overbilling, however, it is once again the Billing Party who has made the mistake, but the Billed Party is the one penalized if it cannot recover for the overbilling.  As noted in Mr. Ivanuska’s direct testimony and that of Ms. Wallace, SBC’s bills are so lengthy and complicated that a CLEC should not be expected to catch every error every month.  And, in some cases, an error may be latent, i.e., not even detectable by a diligent CLEC.  SBC should not have an incentive to ignore its own billing errors by limiting its credit obligations to 12 months or less.


Ms. Quate complains that SBC should not have unlimited obligations to credit for errors.  The contract, however, has a two-year limit in agreed Section 13.1.1, which provides a statute of limitations for any dispute under the contract.  This is adequate to protect SBC, while not unduly rewarding it for sloppy billing practices.
Informal Non-billing Disputes & Customer-Affecting Disputes:  

While the CLEC Coalition finds SBC’s billing dispute form very cumbersome and inefficient, they have not expressed opposition in this proceeding to using that form.  Mr. Christensen’s testimony regarding the use of SBC’s form is therefore irrelevant to any CLEC Coalition issue and should be disregarded.


SBC fails to adequately address CLECs concerns regarding informal dispute resolution. Ms. Quate merely lays out SBC’s position that the Parties should pursue dispute resolution for 60 days before bringing a complaint to the PSC.  Ms. Quate, however, does not address the CLECs’ language in the informal dispute resolution Section 13 concerning whether customer-affecting disputes should be an exception for this extremely lengthy process, if one of the CLEC’s customers has a problem that is not being addressed because of the dispute resolution process. 


Generally, the Parties agree that there should be alternatives to litigation in handling their disputes, so they have established an informal dispute resolution process.  SBC, however, prefers language that is very vague and essentially states the Parties will meet and negotiate the dispute.  SBC has no parameters over the location, form, frequency or duration of such deliberations, but leaves it all to the discretion of the representatives; indeed, SBC does not even have any parameters around how long one Party can take to name a representative.  Further, because these generalized informal dispute resolution procedures do not recognize any exception in the case of customer-affecting disputes, and because Ms. Quate failed altogether to rebut the need for such an exception, the Commission should rule in favor of the Coalition’s provisions concerning emergency relief.


SBC also fails to properly describe its dispute with the CLEC Coalition over the discovery of settlement negotiations.  Ms. Quate testifies that the parties should “maintain the traditional confidentiality of settlement negotiations and protect such communications from discovery.”  However, it is the CLEC Coalition, not SBC, that is attempting to maintain the “traditional” confidentiality, by agreeing that confidentiality extends only to documents that are actually part of a settlement offer.  SBC’s language could extend too far beyond that standard by potentially exempting from discovery every document remotely related to the dispute, even when the document was not related to a settlement offer.  This could prevent adequate resolution of the dispute if, e.g., a party was forced to resort to a complaint before the PSC.

Termination of Service for nonpayment:  

SBC fails to address the CLEC Coalition’s proposal regarding termination of service. Ms. Quate lumps all CLECs together, even though the CLEC Coalition’s proposal is very different from that proposed by other CLEC parties.  CLECs’ proposal is substantively similar to SBC’s and would not result in a longer waiting period before SBC could disconnect service.  The primary difference is that SBC would have to wait 15 days before sending the initial disconnection notice, but no second notice would be required.  Because the Coalition seeks to maintain the M2A’s current language and because SBC has not refuted that language in any way, the Commission should approve the Coalition’s proposal.

Service Interruptions:  

SBC fails to address the Coalition’s proposal concerning credits for service interruptions.  Neither Ms. Quate nor any other SBC witness offered any justification for SBC’s refusal to provide prorated bill credits for service interruptions.  As Mr. Ivanuska noted in his direct testimony, such credits are standard practice for SBC under its tariffed offerings.  There is no reason it should not be standard practice under the interconnection agreement as well.  CLECs routinely offer such credits to their own customers.  When the service interruption is the fault of SBC, the CLEC should not have to absorb this obligation alone.

Charges for OCN Changes: 

SBC acknowledges that it previously allowed CLECs to make one OCN change within a 12-month period without charging the CLEC.  Ms. Quate testifies that SBC voluntarily included such a provision in its 13-state interconnection agreement, but essentially states that SBC thinks it can now renege on such a practice.  In a business environment where wholesale customers are truly valued, there would be no question that the seller of the product would fix its own internal records to indicate that a merger (in most cases, between two of its wholesale customers) has occurred.  But here, SBC appears to have established its own internal systems in a manner where it cannot do a simple “search and replace” of an ACNA or OCN – and it wants CLECs to pay the price for SBC’s faulty database update process.  CLECs should not have to suffer financially as a result of SBC’s inefficiency.

Introduction and Witness Qualification

Q.
PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.

A.
My name is John M. Ivanuska.  My business address is 2300 Main Street, Suite 600, Kansas City, Missouri 64108.

Q.
ARE YOU THE SAME JOHN M. IVANUSKA WHO FILED DIRECT TESTIMONY IN THIS CASE?
A.
Yes.

Q.
WHAT IS THE PURPOSE OF YOUR TESTIMONY?

A.
My testimony addresses many of the General Terms and Conditions (“GTC”) DPL issues raised by the CLEC Coalition in this proceeding, and rebuts the direct testimony filed by witnesses for SBC Missouri.  First, I will discuss issues related to notice and shared CLEC implementation when SBC attempts to make unilateral changes to the interconnection agreement.  Next, I will address several billing issues, including deposits and escrow, payment due date, and backbilling.  My testimony then covers the handling of disputes under the interconnection agreement, including informal non-billing disputes, customer-affecting disputes, termination of service, and credit for service interruptions.  

Q.
ON WHOSE BEHALF ARE YOU TESTIFYING?

A.
I am testifying on behalf of Birch Telecom of Missouri, Inc., ionex communications, Inc. (both subsidiaries of Birch Telecom, Inc.) and the CLEC Coalition, which is comprised of Birch, ionex, Big River Telephone Company, LLC; NuVox Communications of Missouri, Inc.; Socket Telecom, LLC; XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc.; and Xspedius Management Co. Switched Services, LLC, dba Xspedius Communications, LLC (collectively, the “CLEC Coalition”).

Notices of Changes in UNE Offerings/SBC Practices

· CLEC Coalition Issue 24 (formerly Birch Issue related to GTC Sections 1.3 and 1.7):  Should SBC MISSOURI be allowed to make changes in its UNE offerings that disrupt provisioning to Birch without advance notice or written approval of Birch?
· CLEC Coalition Issue 16:  Which party’s language regarding Notice of Network Changes should be included in the Agreement?

· CLEC Coalition Issue 17:  Should the CLEC Coalition’s language regarding change management be included in the Agreement?

· CLEC Coalition Issue 18:  Which party’s language [concerning reference documents] should be included in the Agreement? [Withdrawn]
· CLEC Coalition Issue 2(b):  Should SBC provide assurance of the continuation of Network Elements, Combinations, and Ancillary Functions during the term of the Agreement?  [Withdrawn]

[Responding to Quate Direct at 59-61]

Q.
WHAT IS THE PURPOSE OF THIS PORTION OF YOUR TESTIMONY?

A.
As noted in my Direct Testimony, the CLEC Coalition, rather than having issues similar to Birch’s separate issue, has decided to drop its proposed language on Issues 2(b) and 19, and instead adopt Birch’s separate similar issue.  We have therefore renumbered the former Birch-only issue as CLEC Coalition Issue 24. This portion of my testimony therefore addresses notice issues when SBC makes unilateral changes to its policies, processes, methods, or procedures used to perform its obligations under the interconnection agreement that cause operational disruption or modification without providing the CLEC advance notice and without providing an opportunity for the CLEC and SBC to cooperatively implement the modification.

Q.
DOES MS. QUATE ADEQUATELY ADDRESS THE COALITION’S POSITION ON NOTIFICATION OF UNILATERAL CHANGES AND SUBSEQUENT CONSULTATION ON IMPLEMENTATION?

A.
No.  Ms. Quate focuses primarily on the “permission” aspect of the Coalition’s proposed language.  However, as I noted extensively in my direct testimony, the Coalition is not  concerned with having veto power over SBC’s technical documents or even its practices.  Instead, the Coalition seeks advance notice of planned changes that will affect the parties’ dealings under the interconnection agreement so that the change may be effectively implemented with a minimum of disruption to the CLEC.  



We are arbitrating an interconnection agreement, i.e., a contract governing the parties’ business relationship.  It is fundamental that one party to a contract cannot unilaterally change its terms without notice or consent.  As I noted in my direct testimony, we are willing to compromise on the “consent” portion of our language, provided SBC is required to give us sufficient advance notice and engage in a dialog concerning implementation of the change.



The language approved by the Texas Commission, and adopted by the Arbitrator in Oklahoma, should not be controversial.  Indeed, SBC offers no testimony concerning this notice requirement, perhaps because it is so hard to defend a unilateral right to change a contract without informing the other party until after the fact.
Q.
BASED ON THE LACK OF SUPPORT FOR SBC’S OPPOSITION TO THE COALITION’S LANGUAGE, WHAT DO YOU THINK THE COMMISSION SHOULD DO?

A.
I provided extensive direct testimony concerning the problems the Coalition is seeking to address, as well as various compromises we are willing to accept that would partially mitigate the damage that SBC’s unilateral, unannounced actions cause.  I believe that testimony fully supports the Coalition’s position, and provides ample basis for the Commission to rule in the Coalition’s favor on this issue.

Notice of Tariff Filings/Tariff References

· CLEC Coalition Issue 14:  Under what circumstances must SBC provide notice of its tariff filings to CLEC? 

· CLEC Coalition Issue 15:  Should SBC be permitted to automatically incorporate all changes to tariffs when it does not notify the CLEC in advance of the proposed changes?  

[Responding to Quate Direct at 7-8, 56-57]

[Responding to Silver Direct at 73]

Q.
DOES MR. SILVER PRESENT ANY COMPELLING ARGUMENTS AS TO WHY SBC SHOULD BE ABLE AUTOMATICALLY INCORPORATE CHANGES TO ITS TARIFFS INTO THE INTERCONNECTION AGREEMENT?

A.
No.  Mr. Silver makes a conclusory statement that CLEC rates should automatically be updated when a tariff changes.  He does not address in any way the obligation to notify CLECs in advance that a rate change may occur – which is the heart of the Coalition’s issue.

Q.
DOES MS. QUATE SHED ANY LIGHT ON SBC’S RATIONALE FOR ELIMINATING NOTICE OF TARIFF CHANGES?

A.
No.  Ms. Quate merely provides conclusory testimony that CLECs should just monitor the Commission’s Electronic Filing Information System.  She focuses on retail marketing initiatives, and states it would damage competition if SBC were required to notify CLECs of such rate changes.  She does not address why SBC does not want to notify CLECs in advance when it proposes changes to tariffs that directly affect CLECs because they purchase from them.  



As I discussed in my direct testimony, the Coalition does not have an objection to incorporating up-to-date tariff rates provided SBC also is willing to provide us notice of its tariff filings.  Only in this way will CLECs have the opportunity to review the proposed changes and determine their potential impact.  

Q.
WHAT IS SBC’S POSITION ON PROVIDING NOTICE OF TARIFF FILINGS TO CLECS?

A.
Ms. Quate does not really attempt to justify SBC’s resistance to notification.  Indeed, Ms. Quate fails to explain why SBC does not want to continue notifying CLECs of tariff changes in the same uniform manner that it has used under the existing M2A.  The uniform, ubiquitous notification process does not require a different type of notification for every CLEC – it simply continues a practice already in place.  While Ms. Quate offers a conclusory statement that notification would be burdensome and expensive, she does not provide any factual basis – since SBC has been notifying CLECs for many years, there ought to be ample data for Ms. Quate to submit to this Commission if, in fact, it is an expensive process.  There is simply no reason to change the current notification process unless SBC desires to slip tariff changes through before CLECs have a chance to review and comment or adjust their own business plans accordingly.   The Commission should reject SBC’s attempt to eliminate tariff notifications, as have all the other commissions in SBC’s Southwest Region.

Deposits

· CLEC Coalition Issue 3: Should CLEC be required to give SBC an Assurance of Payment?

[Responding to Quate Direct at 47-52]

Q.
DO YOU BELIEVE MS. QUATE HAS DEMONSTRATED THAT THE COMMISSION SHOULD APPROVE SBC’S DEPOSIT LANGUAGE?

A.
No.  Ms. Quate begins by stating that deposits are a necessity in the industry because 180 CLECs in SBC’s 13-state region have ceased operations since 2000.  While this fact, if true, may be interesting, it is not relevant unless SBC suffered significant financial losses due to the lack of deposits when these companies went out of business.  Ms. Quate does provide a generalized statement concerning multi-year losses throughout SBC’s region (at p. 39), she does not state whether, e.g., the loss is primarily attributable to certain spectacular bankruptcies such as MCI’s or whether a deposit or escrow requirement would have actually mitigated those losses to any great degree.  As Mr. Falvey demonstrated in his direct testimony on GT&C Issues at 8, his experience in the e.spire bankruptcy was that SBC owed e.spire millions of dollars at the conclusion of that bankruptcy proceeding – so in that instance, there was no loss whatsoever to SBC when a CLEC went out of business.



The other “poster child” that Ms. Quate brings up is the MCI bankruptcy.  There, she points to Commission orders in Michigan and Ohio as supporting a deposit requirement for MCI.  The terms of a generic interconnection agreement should not be predicated upon SBC’s experience with a single CLEC that experienced the biggest bankruptcy in history.

Q.
DO YOU BELIEVE IT IS APPROPRIATE FOR CLECS TO HAVE TO POST A DEPOSIT FOR A TIME PERIOD EQUIVALENT TO THAT WHICH PERMITS SBC TO EFFECT A TERMINATION OF SERVICE?

A.
No.  Ms. Quate states that SBC is potentially exposed to 90 days of service before it is able to disconnect a CLEC’s end user’s service (largely because of the need to give the resale customer notice).  The CLEC Coalition has offered to continue the current 60-day deposit (which is 60 days more than the current deposit requirement), because this is certainly adequate to protect SBC without putting such a great financial burden on the average CLEC.  If a CLEC fails to pay a bill, then SBC has the right, long before the 90-day window ends, to cut off new orders.  Consequently, any billing by SBC to the CLEC for the second and especially third months is likely to be less than the average on which the deposit is based.  Hence, SBC is overprotected, and the CLEC is overburdened.



Further, a deposit requirement for all CLECs (including CLECs with a perfect credit rating who have to post a deposit simply because they have not yet done business with SBC Missouri for 12 months) should not be based on the worst case scenario.  It will be a very rare situation where SBC will actually have to terminate service to a CLEC for non-payment and transition service to another provider.   In all circumstances, SBC is amply protected by the two-month deposit requirement.

Q.
DO YOU BELIEVE THERE ARE CIRCUMSTANCES WHERE SBC SHOULD BE ABLE TO DEMAND A DEPOSIT EVEN IF A CLEC HAS A RECORD OF TIMELY PAYMENT? 
A.
No.  Ms. Quate states that if there is impairment in the financial health of a CLEC (even if the CLEC is paying its bills to SBC), then a deposit requirement may be triggered.  Ms. Quate states those triggers are based on “concrete, clearly defined and objective criteria.”  However, the actual language proposed by SBC states that SBC may demand a deposit if it determines potential impairment from sources as ephemeral as an article in the press about “pending credit problems.”  As discussed in my direct testimony, such sources for making a decision on requiring a deposit are not concrete, clearly defined, or objective – they can consist of nothing but rumor.   SBC simply should not be permitted to require a deposit if there is no actual failure to pay by a CLEC with an established credit history.

Due Date

· CLEC Coalition Issue 7(a):  Should CLECs be allowed to have the standard (universally accepted) interval of 30 days to review and pay invoices and bills?
· CLEC Coalition Issue 7(b): Should the due date run from the date printed on the invoice, regardless of when the invoice/bill is sent to the CLEC? 
[Responding to Quate Direct at 20-22]

Q.
MS. QUATE CHARACTERIZES THIS DISPUTE AS TYING THE DUE DATE TO THE DATE THE BILL IS SENT OR THE DATE THE BILL IS RECEIVED.  DO YOU BELIEVE THIS IS AN ACCURATE CHARACTERIZATION?

A.
No.  SBC wants to tie the due date for payment of bills to the date printed on the invoice, not the “date the bill is sent.”  Unfortunately, the date the bill is sent seems to bear little relationship to the invoice date, as invoices are routinely received by CLECs ten to fifteen days after the invoice date.  The direct testimony of both Mr. Falvey and Ms. Wallace confirm this consistent, unfortunate delay in receipt.  As a result, CLECs have significantly less than 30 days to review an SBC bill and get payment to SBC.  

Q.
DO CLECS EXPERIENCE THIS SAME DELAY IN RECEIVING BILLS FROM OTHER ILECS?

A.
No.  As Ms. Wallace testified in her direct testimony at 4, Qwest and BellSouth routinely provide their bills on a much faster timeframe than SBC.

Q.
WOULD THE PROBLEM OF LATE DELIVERY OF BILLS BE RESOLVED IF CLECS USED SBC’S CONNECT: DIRECT BILLING PROCESS?

A.
No.  Ms. Quate’s testimony at  page 20 states that bills forwarded using Connect: Direct are available to CLECs within 24 hours of the bill cycle run, and bill files created for cartridge, CDROM or DVD are mailed to CLECs within 24 hours of the bill cycle run.  In my direct and rebuttal testimony, and that of Ms. Wallace, we have provided examples of the significant delay experienced by Birch/ionex and Xspedius – both of whom use the touted Connect: Direct product.  The only information available to CLECs electronically right after the bill cycle run are thousands of pages of online picture-type files which cannot be sorted or searched in any meaningful manner.  As noted in my direct testimony, SBC has admitted at hearing that their “goal” is to mail the bills some eight calendar days following the printed invoice date.  It is therefore an extreme stretching of reality to claim that bills are available to CLECs within 24 hours.

Q.
MS. QUATE MENTIONS OPTIONS THAT SBC OFFERS IN ORDER TO PROVIDE CLECS WITH A LONGER BILL REVIEW PERIOD.  DO YOU AGREE THESE OPTIONS ARE HELPFUL?

A.
The only such option offered by Ms. Quate is ACH transfer of funds to SBC.  We agree that this could shorten the time for SBC to receive payment once payment is authorized.  However, this option has a number of flaws and only improves turnaround time by a day or two.  It does not address the underlying issue, which is late receipt of the bills from SBC.

Q.
DOES THE COMMISSIN’S RECENT ENHANCED RECORD EXCHANGE RULE LEND CREDENCE TO THE COALITION’S POSITION ON THIS ISSUE?

A.
Yes.  The Commission’s recently adopted rule, 4 CSR 240-29.80, contains a time frame for the exchange of records, invoices, and payments for LEC-to-LEC network traffic.  It notes “upon receiving a correct invoice requesting payment,” the carrier shall submit undisputed amounts within thirty-one days.  This rule therefore acknowledges that payment based upon receipt of an invoice – and not some arbitrary date printed on the invoice – is the appropriate manner in which to establish a due date.

Q.
ARE THERE ANY OTHER REASONS IT IS CRITICAL TO HAVE A REASONABLE DUE DATE?

A.
Yes.  The due date is critical because SBC ties its escrow requirement to it.  Further, if a determination of breach, or a CLEC’s deposit requirements or a failure to demonstrate a positive record of payment, is tied to the due date, that date must be a reasonable one that reflects the difference between the invoice date and the date the bill is actually received by the CLEC.  

Q.
HOW SHOULD THE COMMISSION RULE ON THIS ISSUE?

A.
The Commission should make sure that CLECs have 30 days to review and pay their very complicated, error-prone invoices from SBC.  Consequently, the Commission should follow the lead of every other commission that has considered this issue and either require SBC to give CLECs 45 days from the invoice date to pay, or 30 days from receipt.

Payment of Disputed Amounts

· CLEC Coalition Issue 7(c) and 11(c):  Should a party have a right to withhold payment of disputed amounts?   

[Responding to Quate Direct at 25-29]

Q.
DO YOU BELIEVE MS. QUATE HAS DEMONSTRATED A NECESSITY FOR CLECS TO ESCROW DISPUTED AMOUNTS?

A.
No.  Ms. Quate’s testimony on this topic is filled with generalities that attempt to show an unreasonable financial risk for SBC in permitting CLECs to withhold payment of disputed amounts until the disputes are resolved.  For example, Ms. Quate again states that 180 CLEC customers have ceased operations in SBC’s 13-state region.  She does not state that those 180 customers owed SBC money that they did not pay, nor quantify the loss to SBC as a result of this supposed financial instability.  We suspect that is because, in many cases, there was no loss.  See, for example, Mr. Falvey’s separate direct testimony at 8 concerning e.spire’s experience where SBC owed money to e.spire as a result of e.spire’s bankruptcy, rather than vice versa.  In fact, the only concrete example Ms. Quate raises is MCI – a very special case that can hardly be termed a likely event that justifies a blanket policy affecting all CLECs.

Q.
ARE SBC’S PROPOSED EXCEPTIONS SUFFICIENT TO PROTECT CLECS?

A.
Ms. Quate has raised some proposed exceptions that differ from the filed DPL.  These exceptions might be sufficient to mitigate some of the impact on creditworthy CLECs, provided the proposal is memorialized in clearer language.  SBC seems worried about delays in payment due to groundless complaints (See Quate Direct at 28 – again making a sweeping conclusory statement about “CLECs that routinely file bogus disputes”).  While SBC proposes an exception to CLECs who do not have a history of filing disputes that are resolved in SBC’s favor, it is not altogether clear how this criteria is to be satisfied.  For example, if a CLEC disputes a significant amount of charges and some portion (but not all) of that is resolved in SBC’s favor, would such a dispute count against the CLEC in determining whether only legitimate disputes have been filed?  At a minimum, the language “resolved in favor of SBC Missouri” should be clarified to mean that a dispute is not considered groundless unless the entire dispute is resolved in SBC’s favor.  Only then could the claim be considered to the “meritless.” 



Ms. Quate states that the escrow requirement would be triggered if a CLEC initiated 4 disputes during a 12-month period that were resolved in SBC’s favor.  Presumably Ms. Quate envisions the filing of a maximum of one dispute per month, but as pointed out by the rebuttal testimony of Mary Jo Wallace, a CLEC could file hundreds of legitimate disputes during such a timeframe.  Consequently, rather than having a numeric threshold, we believe a percentage should be used, and there should be no assumption that a CLEC is filing an unacceptable number of “bogus” disputes unless a majority of the disputes are resolved in SBC’s favor.
Q.
WHAT DO YOU THINK ABOUT MS. QUATE’S OFFER CONCERNING MATERIAL BILING ERRORS?

A.
Ms. Quate states that, if a CLEC notifies SBC by the bill due date that it believes SBC has made a material billing error, then SBC would investigate and determine whether it may have made the error; it would then notify the CLEC that it does not have to make the escrow deposit.  Clearly, such a policy does not work unless SBC makes a good faith effort to investigate the complaint.  As Ms. Wallace’s direct testimony demonstrated at page 8, Birch has experienced a denial of a dispute in as little as ten minutes – there simply could not have been a true investigation in that period of time.



In addition, SB’s proposed language concerning material billing errors appears to preclude the application of this exception to the very invoices that should be excepted.  SBC’s proposed language states that a party would not have to escrow disputed amounts for a material billing error, but only if “the Billed Party’s dispute does not involve 50% or more of the total amount of the previous bill out of the same billing system.”  This can be problematic if the error is truly “material.”  For example, if a January invoice for a particular Billing Account Number (BAN) is $100, and a February invoice for the same BAN is $1,000 (but should be $100), the $900 discrepancy is obviously a material billing error.  But the error of $900 is more than 50% of the prior month’s $100 bill, so the CLEC would have to escrow the erroneous $900.  The material-billing-error provision should have additional language correcting this possibility.

Q.
DO YOU HAVE SPECIFIC CONTRACT LANGUAGE TO MAKE THESE PROPOSED CHANGES TO SBC’S ESCROW EXCEPTIONS? 

A.
Yes.  As outlined in my direct testimony, we do not believe we should be required to escrow disputed amounts because billing errors by SBC are so routine and so often resolved in favor of the CLECs.  Consequently, an escrow requirement places an unwarranted and undeserved burden on CLECs.  Ms. Quate obviously disagrees, or at least is not aware of the poor record of her employer, since she states at page 28 that “SBC Missouri believes it rarely makes billing errors.”  This statement is belied by my direct testimony and that of Ms. Wallace in support.  



Nevertheless, in the event the Commission agrees that there should be a mutual escrow provision in the contract, the Coalition provides the following revisions to SBC’s proposed exceptions:

8.7       The Billed Party shall not be required to place Disputed Amounts in escrow, as required by Section 8.5, above, if the Billed Party does not have a proven history of late payments and has established a minimum of twelve consecutive (12) months good credit history with the Billing Party (prior to the date it notifies the Billing Party of its billing dispute), i.e., the Billed Party has had no more than two (2) valid delinquent notices from the Billing Party in the prior twelve (12) months; and either

 

(i)         the Billed Party has not filed more than three previous billing disputes within the twelve (12) months immediately preceding the date it the Billed Party notifies the Billing Party of its current billing dispute, the Billed Party has had no more than 50% of which the dollar value of previous disputes filed during such twelve (12) month period were ultimately resolved entirely in Billing Party’s favor; or, 

 

(ii) if the bill containing the disputed charges is not the first bill for a particular service to the Billed Party, the Billed Party’s dispute does not involve 50% or more of the total amount of the previous bill out of the same billing system, unless the bill containing the disputed charges exceeds 200% of the total amount of the previous bill out of the same billing system. 


The Coalition requests the Commission follow the lead of the both the Oklahoma and Kansas Arbitrators and eliminate the need for escrow.  In the alternative, we request the Commission require SBC to codify its exceptions in the manner set out above.

Backbilling

· CLEC Coalition Issue 8:  Should the agreement contain procedures for backbilling?  

[Responding to Quate Direct at 24-25]
Q.
HOW DO YOU RESPOND TO MS. QUATE’S CONTENTIONS THAT A 12-MONTH BACK-BILLING PERIOD IS REASONABLE?

A.
The CLEC Coalition has proposed a 6-month period during which backbilling would be permitted.  In attempting to justify a 12-month backbilling period, Ms. Quate states that such a lengthy period would arise from Commission orders that have a retroactive effect.  However, such orders themselves typically specify the circumstances under which the new rate goes into effect and whether a true-up is in order.  Consequently, these circumstances do not justify a general rule that SBC has up to 12 months to backbill.  Such a practice prevents CLECs from passing through such charges to their own customers and encourages SBC to maintain the same flawed billing system that currently produces significant errors in bills to CLECs.

Q.
WHY DOES THE COALITION BELIEVE THERE SHOULD NOT BE A LIMIT ON BACK-CREDITING?

A.
There should be no limit on credits because overbilling and underbilling are not equivalent.  In the underbilling situation, the Billing Party (normally SBC) has failed to bill for a product it has been providing, or billed at less than the contract rate.  In these cases, it is the Billing Party’s error for failing to bill and the Billed Party should not be overly-penalized by having to pay a sometimes enormous extra bill in 30 days.  Instead, there should be limits to the time period for which the Billing Party can recover for its billing error.



In the case of overbilling, however, it is once again the Billing Party who has made the mistake, but the Billed Party is the one penalized if it cannot recover for the overbilling.  As noted in my direct testimony and that of Ms. Wallace, SBC’s bills are so lengthy and complicated that a CLEC should not be expected to catch every error every month.  And, in some cases, an error may be latent, i.e., not even detectable by a diligent CLEC.  SBC should not have an incentive to ignore its own billing errors by limiting its credit obligations to 12 months or less.



Ms. Quate complains that SBC should not have unlimited obligations to credit for errors.  The contract, however, has a two-year limit in agreed Section 13.1.1, which provides a statute of limitations for any dispute under the contract.  This is adequate to protect SBC, while not unduly rewarding it for sloppy billing practices.

Informal Non-billing Disputes

· CLEC Coalition Issue 11(a):  What language should govern the resolution of informal non-billing disputes?  

Customer-Affecting Disputes

· CLEC Coalition Issue 11(b):  Should a party have the right to seek emergency relief from the PSC in the case of customer-affecting disputes?  
[Responding to Christensen Direct at 44-48]

[Responding to Quate Direct at 39-40]

Q.
MR. CHRISTENSEN PRESENTS TESTIMONY ON THE USE OF SBC’S BILLING DISPUTE FORM.  IS THAT A COALITION ISSUE IN THIS PROCEEDING?

A.
No.  While the CLEC Coalition finds SBC’s billing dispute form very cumbersome and inefficient, we have not expressed opposition in this proceeding to using that form.  Mr. Christensen’s testimony is therefore irrelevant to any CLEC Coalition issue and should be disregarded.

Q.
DOES MS. QUATE’S TESTIMONY ADEQUATELY ADDRESS THE CLEC COALITION’S ISSUES 11(a) AND 11(b) REGARDING INFORMAL DISPUTE RESOLUTION?

A.
No. At page 39 of her direct testimony, Ms. Quate simply lays out SBC’s position that the Parties should pursue dispute resolution for 60 days before bringing a complaint to the PSC.  Ms. Quate, however, does not address the CLECs’ language in the informal dispute resolution Section 13 concerning whether customer-affecting disputes should be an exception for this extremely lengthy process, if one of the CLEC’s customers has a problem that is not being addressed because of the dispute resolution process. 



Generally, the Parties agree that there should be alternatives to litigation in handling their disputes, so they have established an informal dispute resolution process.  SBC, however, prefers language that is very vague and essentially states the Parties will meet and negotiate the dispute.  SBC has no parameters over the location, form, frequency or duration of such deliberations, but leaves it all to the discretion of the representatives; indeed, SBC does not even have any parameters around how long one Party can take to name a representative.  Further, because these generalized informal dispute resolution procedures do not recognize any exception in the case of customer-affecting disputes, and because Ms. Quate failed altogether to rebut the need for such an exception, the Commission should rule in favor of the Coalition’s provisions concerning emergency relief.

Q.
HAS MS. QUATE PROPERLY CHARACTERIZED THE DISPUTE WITH THE CLEC COALITION OVER THE DISCOVERY OF SETTLEMENT NEGOTIATIONS?

A.
No.  On page 32 of her direct testimony, Ms. Quate states that the parties should “maintain the traditional confidentiality of settlement negotiations and protect such communications from discovery.”  However, it is the CLEC Coalition, not SBC, that is attempting to maintain the “traditional” confidentiality, by agreeing that confidentiality extends only to documents that are actually part of a settlement offer.  SBC’s language could extend too far beyond that standard by potentially exempting from discovery every document remotely related to the dispute, even when the document was not related to a settlement offer.  This could prevent adequate resolution of the dispute if, e.g., a party was forced to resort to a complaint before the PSC.

Termination of Service

· CLEC Coalition Issue 12:  What provisions should govern the termination of service for nonpayment?  

[Responding to Quate Direct at 42-46]

Q.
DOES MS. QUATE ADDRESS THE CLEC COALITION’S PROPOSAL FOR TERMINATION OF SERVICE IN THIS PORTION OF HER DIRECT TESTIMONY?

A.
No.  Ms. Quate lumps all CLECs together, even though the CLEC Coalition’s proposal is very different from that proposed by other CLEC parties.  As I explained in my direct testimony, our proposal is substantively similar to SBC’s and would not result in a longer waiting period before SBC could disconnect service.  The primary difference is that SBC would have to wait 15 days before sending the initial disconnection notice, but no second notice would be required.  Because the Coalition seeks to maintain the M2A’s current language and because SBC has not refuted that language in any way, the Commission should approve the Coalition’s proposal.

Service Interruptions

· CLEC Coalition Issue 19:  Should the Agreement include provisions regarding credits for interruption of service?

[Responding to Quate Direct at 41]
Q.
DID MS. QUATE ADDRESS THE COALITION’S PROPOSAL CONCERNING CREDITS FOR SERVICE INTERRUPTIONS IN HER TESTIMONY ON ISSUE 19?

A.
No.  Neither Ms. Quate nor any other SBC witness offered any justification for SBC’s refusal to provide prorated bill credits for service interruptions.  As I noted in my direct testimony, such credits are standard practice for SBC under its tariffed offerings.  There is no reason it should not be standard practice under the interconnection agreement as well.  CLECs routinely offer such credits to their own customers.  When the service interruption is the fault of SBC, the CLEC should not have to absorb this obligation alone.

Charges for OCN Changes

· CLEC Coalition Issue 5(b):  What language should govern OCN changes and should the one change per 12 months previously used in SBC 13-state ICA be incorporated into this agreement?  

[Responding to Quate Direct at 12-15]
Q.
DOES MS. QUATE ACKNOWLEDGE SBC’S PREVIOUS POLICY TO MAKE ONE CHANGE WITHIN A 12-MONTH PERIOD WITHOUT CHARGING THE CLEC? 

A.
Yes.  Ms. Quate acknowledges that SBC voluntarily included such a provision in its 13-state interconnection agreement, but essentially states that SBC thinks it can now renege on such a practice.  In a business environment where wholesale customers are valued, there would be no question that the seller of the product would fix its own internal records to indicate that a merger (in most cases, between two of its wholesale customers) has occurred.  But here, SBC appears to have established its own internal systems in a manner where it cannot do a simple “search and replace” of an ACNA or OCN – and it wants CLECs to pay the price for SBC’s faulty database update process.  CLECs should not have to suffer financially as a result of SBC’s inefficiency.

Q.
DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY ON GENERAL TERMS AND CONDITIONS?

A.
Yes.
� 	In no event should the Commission permit SBC to file testimony concerning exceptions and then deliberately omit the language to implement such testimony merely because the language is not in the DPL.  This inadvertent or deliberate omission was the route SBC took in Texas.  However, on reconsideration, the Texas Commission required SBC to quantify its exception offer and include it in the CLEC Coalition’s interconnection agreement.  See Arbitration of Non-Costing Issues for Successor Interconnection Agreements to the Texas 271 Agreement, Docket No. 28821, Order on Clarification and Reconsideration at 2-3 (May 11, 2005).
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