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Executive Summary


John M. Ivanuska, Vice President – Regulatory and Carrier Relations for Birch Telecom, Inc., testifies to the following:


Notice of changes:  The CLEC Coalition is discontinuing its proposals under Issues 2(b) and 18, and is now joining Birch/ionex in what is shown in the original DPL as a Birch-only issue.  This change will be corrected on the final DPL.

The Coalition seeks language in the interconnection agreement that would prevent SBC Missouri from making unilateral changes in its policies, processes, methods, or procedures used to perform its obligations under the interconnection agreement that cause operational disruption or modification without providing CLECs advance notice and without providing an opportunity for a CLEC and SBC to cooperatively implement the modification.


Over the past three to four years in particular, CLECs have experienced several significant challenges when SBC Missouri has unilaterally and without advance notice to CLECs changed its process, practice, or method that CLECs have come to rely upon.  Such changes have directly affected CLECs’ ability to provide a service to prospective customers or provide continued service to its customers.


One example of this problem pertains to the ordering of DS1 UNE loops facilities that a CLEC uses in conjunction with its own switching platform to create a retail service offering.  On or about October 7, 2002, Birch and other CLECs experienced a rather immediate and dramatic increase in the rejection of orders for DS1 UNE loop facilities, and the reason stated for these order rejections by SBC Missouri was “lack of facilities,” meaning SBC did not have facilities available to fulfill a DS1 UNE loop order to a particular customer location.  For example, the number of DS1 UNE loop orders returned by SBC for “lack of facilities,” in the four states in which Birch/ionex operates, went from 1.34% prior to October 7, 2002 to 19.05% after October 7, 2002.  Because this “lack of facilities” condition essentially stops the provision of service dead in its tracks, this matter was the subject of intense and focused escalation discussions between Birch and SBC.  In the process of these escalations, it was explained to Birch that SBC was now enforcing existing policy that heretofore had not been enforced.  In reality, SBC had unilaterally modified the methods and procedures associated with determining the extent to which SBC Missouri would perform “routine network modifications” work to prepare a DS-1 loop facility for use as a UNE by a CLEC.  Because DS1 loop facilities are intended to serve CLECs’ largest, most valuable customers, Birch and other CLECs reordered each of their previously rejected DS1 UNE loops as a DS-1 Special Access facility and found in every case that facilities were, in fact, available and the DS1 loop was successfully provisioned by SBC as Special Access – at a significantly higher price.  Birch and other CLECs resolved this problem by seeking Commission intervention in Texas, but do not want to always have to run to a Commission to prevent a precipitous, unilateral change by SBC.


What the Coalition would like to do is to get some contractual terms and conditions that would set standards to prevent such unilateral actions by SBC Missouri and give CLECs an opportunity to work through these issues on a business-to-business level before the change is implemented.  The Coalition seeks:  

1.
A specific prohibition from modifying a practice, process, procedure, or method of providing any service, unbundled network element, or offering provided under the interconnection agreement;

2.
without advance notice to the CLEC; and

3.
requiring mutual discussion and joint implementation before the change is 
made. 


SBC Missouri is entitled to make changes to its network as long as the changes do not result in the discontinuance of the offerings providing under the agreement.  But SBC Missouri’s ability to make changes to its network, or changes to methods and procedures aimed at procuring or maintaining its network, cannot take place, without advance notice and agreement, if it would affect the ability to continue to provide service to customers.  The Coalition is seeking an additional prohibition to keep SBC Missouri from using the Accessible Letter process to basically amend the Interconnection Agreement or to change processes, procedures or methods of providing services, UNEs or offerings under the agreement.  While the Accessible Letter process has a good purpose, from the Coalition’s perspective, it is abused by SBC. 


For example, SBC recently provided only two days notice that it would be implementing new ordering codes in its system.  48 hours is insufficient notice for CLECs to update their respective internal ordering processes and train their employees on these processes to avoid, for example, order requests, resubmissions, and delayed provisioning.  Not only was a 48-hour training and implementation horizon provided by SBC completely unrealistic, but it did not allow for testing, any clarifications or corrections of SBC’s changes.  It is of no consequence to SBC if what it has set forth in an Accessible Letter is not accurate or if the system changes are not functioning properly.  But, it is of grave consequence to the CLEC that has orders rejected due to such errors.


The primary benefit of adopting the Coalition’s language is that SBC Missouri would be required to work with the CLEC before it makes modifications to its practices, procedures, processes, or methods that affect the way that it provides services, UNEs, or offerings under the agreement to the CLEC.  The advance notice provides the parties with an opportunity to work out the changes so that when, and if the change is implemented, it is done in such a way so as not to affect the CLEC’s continued ability to provide service to a customer or customers.


In Kansas, the Arbitrator required SBC to get a CLEC’s express written consent before it makes a change to a technical reference, technical publication, SBC practice, any publication of telecommunications industry administrative or technical standards, or any other document specifically incorporated into the interconnection agreement, which results in a significant change in SBC’s provision of service to the CLEC.  In Texas, the Commission determined that Birch should receive 45 days notice from SBC prior to SBC making any unilateral changes in policy, process, method, or procedure that SBC uses to perform its obligations under the ICA that would cause operational disruption or modification unless the implementation of such change or discontinuance of such policy, process, procedure or method is beyond the control of SBC.


The Coalition is willing to compromise and accept the contract language approved by the Texas Commission for use in the Missouri interconnection agreement.   

Notice of Tariff Filings/ Tariff References:  The Coalition believes that SBC should be obligated to advise CLEC by advance written notice of any tariff or other filing that concerns the subject matter of the agreement.  SBC undertook this obligation as part of its efforts to obtain 271 relief and CLECs believe it should be required to continue to do so.  If the terms of a tariff have the potential to affect the relationship of the parties, then SBC should notify the CLECs before implementing any changes.


The Coalition does not believe that SBC should have to maintain its tariffs in a static nature for the life of the agreement or negotiate changes to tariffs with CLECs.  However, if CLECs are to have the opportunity to voice objections to tariff changes prior to the time they take effect, CLECs must have time to review the proposed changes and determine their potential impact.  SBC’s resistance to continuing its current process of notifying CLECs of pending tariff revisions fosters CLECs’ concerns that SBC may unilaterally make significant changes to the terms of the agreement without affording CLECs the opportunity to comment.  There is simply no reasonable justification for deleting a fair and equitable procedure that has worked well for the parties for the past several years.  The utility commissions in Texas, Oklahoma and Kansas have all recently determined that the parties’ 2A successor interconnection agreement must ensure that CLECs continue to receive notice of changes in SBC’s tariffs. 

Change Management:  The CLEC Coalition has proposed language to preserve SBC’s obligation to continue the existing Change Management Process (“CMP”) by incorporating the obligation in the parties’ interconnection agreement.  While the Coalition understands that CMP documents are available on SBC’s website, SBC’s commitment to the CMP should be reflected in the parties’ agreement.  Otherwise, SBC could potentially argue that it does not have a contractual obligation to continue the CMP.   


Deposits:  The Coalition members are agreeable to a deposit requirement provided there is a reasonable exception to the deposit requirement for CLECs that can demonstrate a good payment history with SBC.  Further, the amount of the deposit should not exceed the amount of two (not three) months’ billings to CLEC.  The Coalition also believes that the decision of whether to supply a cash deposit or irrevocable letter of credit should be the CLEC’s, not SBC’s.  SBC is equally protected under either scenario.


A willing wholesaler is not automatically protected from all risk of loss from every single customer, and provisions to ensure against bad debt cannot be premised simply on the default or fraud of one or two exceptional cases.  Deposit and escrow requirements, as well as provisions for terminating service to non-paying CLECs, are interrelated, and should be considered in the total effect they will have on the operations and cash flow of a CLEC.  It is simply unreasonable for SBC to expect to be protected from all risk whatsoever, no matter how remote, when it would place such a financial burden on CLECs.


The CLEC Coalition is also greatly concerned about the unbridled discretion granted by SBC to itself, whereby SBC may basically review financial publications or other sources and decide to ask for a deposit even when the CLEC has never made a late payment or otherwise demonstrated an unwillingness or inability to keep current with its payments to SBC.  CLECs do not believe SBC should be given the ability to damage its competitive rivals in this manner at its own whim.  Instead, SBC should not be able to ask for a deposit unless the CLEC has failed to timely pay its bills to SBC.  


The Coalition’s position was recently adopted by the Arbitrator in the K2A successor proceeding, where the Arbitrator noted that SBC’s proposal was entirely too vague and subjective.  Similarly, the Texas PUC has recently ruled (in the T2A arbitration) that only a CLEC’s actions vis-à-vis payment to SBC may be considered in assessing a deposit – not SBC’s unbridled discretion based on trade press or rumors about potential CLEC problems.  The Texas Commission’s more balanced approach is warranted in Missouri as well.


Bill Due Date:  SBC proposes that payments be due (i.e., be in SBC’s hands) thirty (30) days from the date of SBC’s invoice, but the bills are not provided on a timely basis.  While SBC claims invoices are available in 24 hours, SBC admitted during the K2A hearing that SBC’s “goal” is to send invoices out within six working days of the invoice date.  This SBC admission makes clear that the invoices are routinely mailed at least eight calendar days following invoice date (because of intervening weekends).  Because the invoice dates/due dates printed on SBC’s bills have no relation to the date SBC actually sends the bills to the CLEC, the due date should be tied to the date of receipt.  CLECs have no control over when SBC actually delivers its invoices, either electronically or through the mail; CLECs can only control the payment process once the invoice is received.  In the alternative, the due date should be sufficiently distant from the invoice date to permit a commercially reasonable 30-day review period.  Consequently, the Coalition proposes the due date by 30 days from receipt or 45 days from the invoice date.


The due date is critical because SBC ties its determination of breach, and a CLEC’s deposit and escrow requirements to prompt payment, which is tied to the due date.  Hence that date must be a reasonable one that reflects the difference between the invoice date and the date the bill is actually received by the CLEC.  The Arbitrator in the K2A successor proceeding recently ruled that CLECs legitimately require more time to review SBC’s bills than is afforded under SBC’s current practices.  Consequently, the Arbitrator ruled that CLECs should have 45 days from the bill due date to pay SBC.  The Arbitrator in the O2A successor proceeding recently ruled in a similar fashion, stating that CLECs should have 30 days from the bill receipt date to pay SBC.  Finally, the Texas Commission in the T2A successor proceeding rulings that CLECs should have 45 days from the bill due date to pay SBC.


Payment of Disputed Amounts:  CLECs should not have to pay for all amounts billed even if they are in error, nor should CLECs have to escrow disputed amounts.  This concept is contrary to normal business practices in the telecommunications and other industries.  


SBC’s bills frequently contain errors that are ultimately confirmed as SBC’s mistakes at the end of the dispute resolution process.  Moreover, resolving billing errors is very time-consuming and sometimes the process takes months to complete.  SBC has absolutely no incentive to resolve billing disputes quickly or improve its billing accuracy as long as it gets paid upfront by the CLECs or the funds are sitting in escrow. 



Recently, the Arbitrator in the K2A successor proceeding found that the sub-standard quality of billing by SBC would result in an unbalanced and unfair escrow requirement.  Consequently, the Arbitrator adopted the Coalition’s proposed language.  Similarly, the Arbitrator in the O2A successor proceeding recommended that CLECs only be required to pay undisputed amounts and declined to impose an escrow requirement.


Back-billing:  CLEC Coalition members urge the Commission to approve their back-billing proposal that provides that neither party may bill the other for any charges that were accrued or incurred more than six months prior to the date the usage (or other billing event) occurred.  Six months is the maximum time that a provider can reasonably have any hope of passing through (and collecting) such charges from its customers.  But having any limitation on billing credits is bad public policy.  SBC’s bills are so lengthy and so complicated that it is very difficult to process and approve them for payment; verifying every line item is virtually impossible.  Consequently, an error could be discovered in one month that had been overlooked for several months prior.  It is SBC’s error that is being corrected, not the CLEC’s error.  Even more egregious would be the situation where SBC itself determines it has been overcharging a CLEC through some mechanism where it was difficult or impossible for the CLEC to detect the error.  In such a case, to permit SBC to avoid refunding those overcharges would be to countenance the overcharge and encourage sloppy billing practices.


Informal Non-billing Disputes:  The parties basically agree on most of the language regarding informal non-billing disputes.  One of the unresolved issues concerns the length of time in which the party responding to a dispute must designate its representative for purposes of the dispute.  The Coalition believes that five business days is more than sufficient for such a designation, but SBC apparently prefers not to commit to any timeframe for such designation.  This process will operate more smoothly if the parties make commitments in the contract concerning this issue because the dispute resolution process cannot even begin without such designation.  Indeed, the Texas Commission recently ruled that the party responding to the dispute must designate its representative within 5 days of notice.  This affirms the wisdom of the Coalition’s proposal.


The parties also have been unable to agree on language regarding whether discussions and correspondence “for the purposes of settlement” are exempt from discovery and production.  The Coalition and SBC agree that “offers of settlement” are exempt from discovery.  However, SBC’s language regarding discussions and correspondence is overly broad and would permit the exemption of discussion details and documents that would be otherwise discoverable.  Only settlement offers themselves, whether oral or written, and documents (but not “discussions”) that are part of a settlement offer should qualify for an exemption from disclosure.  


Customer-Affecting Disputes:  SBC’s proposed contract language requires 60 days of dispute resolution before the parties can bring a dispute to the Commission.  In the case of customer-affecting disputes, such a forced delay is inappropriate and an exception is warranted.


Termination of Service for nonpayment:  The Coalition recognizes that the parties’ interconnection agreement must include a requirement that a CLEC pay all undisputed portions of a bill on a timely basis or face termination of service.  However, the language proposed by SBC is too restrictive and does not reflect standard billing and collections practices.  The Coalition’s proposed language, which is the same as that in the current M2A, provides for a single disconnection notice which SBC may issue 15 calendar days following the due date, and which permits CLECs to have 15 calendar days following receipt of that notice to either pay SBC or issue notice to its customers that they must select another provider under Commission rules.  SBC’s language permits a disconnection notice to be issued immediately following the due date if a CLEC fails to pay charges when due, and gives the CLEC 10 working days (typically 14 calendar days) to pay.  If no payment is received, SBC then can issue a second disconnection notice, giving the CLEC five more days to pay.  The net result is essentially the same – the CLEC must pay by approximately 30 days from the due date or be disconnected.


The CLEC Coalition’s language provides a more realistic initial grace period because a payment that is a day or two late should not automatically trigger a notification of breach.  It also more properly references the Commission’s rules concerning customers’ rights to choose a new provider, in the event of a discontinuance of service by the CLEC.  Finally, the Coalition’s language also addresses the ramifications to the agreement if the CLEC pays the outstanding undisputed balance during the course of the disconnection process.  These additional clauses balance the needs of all parties concerned, not just SBC.


Service Interruptions:  Credits for service interruptions are also appropriate and a standard commercial practice.  In Missouri, for example, SBC’s tariffs offers service interruption credits for its SS7 Interconnection Service, Special Access Services, Switched Access Service, Directory Assistance Service, and Frame Relay Service, among others. There is no reason that it should not offer such credits under this agreement as well.

Charges for OCN Changes:  OCN changes are required, for example, when a CLEC changes its name (including d/b/a changes), or makes or accepts a transfer of interconnection trunks or facilities. For the last several years, SBC voluntarily included one OCN change during a 12-month period without a charge in its 13-state interconnection agreement.  This is appropriate because the costs to update each party’s own records should be borne by each party separately.  But, if the Commission were to agree that a charge should be required for each and every OCN change, the amount of the charge should be determined in a cost proceeding before this Commission, not arbitrarily assigned by SBC as a new manner in which to make a profit.  

Introduction and Witness Qualification

Q.
PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.

A.
My name is John M. Ivanuska.  My business address is 2300 Main Street, Suite 600, Kansas City, Missouri 64108.

Q.
BY WHOM ARE YOU EMPLOYED AND IN WHAT CAPACITY?

A.
I am the  SEQ CHAPTER \h \r 1Vice President - Regulatory & Carrier Relations of Birch Telecom, Inc. (“Birch”).  In this position, I manage all facets of Birch’s and ionex Communications South, Inc.’s (“ionex”) interactions between Birch/ionex and its major Regional Bell Operating Company (“RBOC”) vendors, SBC Communications, Inc. (“SBC”), and BellSouth Communications Corporation (“BellSouth”).  I help formulate and advocate regulatory policy and help prioritize those regulatory issues in which Birch/ionex will engage.

Q.
PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND PROFESSIONAL EXPERIENCE WITHIN THE TELECOMMUNICATIONS INDUSTRY.

A.
 I graduated cum laude from the State University of New York at Buffalo (“SUNY Buffalo”) where I received a Bachelor of Science degree in Accounting.  I also received a Masters of Business Administration with a concentration in Finance from SUNY Buffalo.



From March 1984 through March 2000, I held various positions within the Local, Wireless, Competitive Local Exchange Carrier (“CLEC”), and Corporate Staff organizations of Sprint Corporation, including the positions of Rates and Tariffs Manager, Director of Regulatory – Texas, Director of Federal Regulatory Policy, Director of State Regulatory Policy – Sprint PCS (Sprint Spectrum, L.P. at the time), and Director - Local Markets (Sprint NIS).  In these various positions, I was directly involved in a host of telecommunications business matters from both a strategic/policy vantage point, as well as a tactical/operational vantage point.

Q.
Were any of these assignments specific to the CLEC sector of the telecommunications industry?  

A.
Yes.  In my final assignment prior to leaving Sprint, as Director – Local Markets (Sprint NIS), I was responsible for the negotiation, arbitration, and implementation of interconnection agreements with the incumbent local exchange carriers (“ILECs”), GTE and SBC, in support of Sprint’s CLEC initiatives.  In implementing these interconnection agreements, I was tasked with ensuring that Sprint was to a level of “market entry readiness” that it was sufficiently capable of operating in the CLEC marketplace in a way that did not place the Sprint brand name at risk.  Once operational, I managed all interactions with Sprint’s ILEC suppliers for these CLEC initiatives.

q.
Have you ever testified before any regulatory bodies?

A.
Yes.  I have previously testified before the state commissions in Texas, Kansas, Missouri, California, Illinois, Indiana, Hawaii, Maine, New Hampshire, New York, Oklahoma, Pennsylvania, North Carolina, Florida, Georgia and Puerto Rico. I have also delivered several ex parte presentations to various state commissions and the Federal Communications Commission (“FCC”) on a variety of topics.

Q.
WHAT IS THE PURPOSE OF YOUR TESTIMONY?

A.
My testimony addresses most of the General Terms and Conditions (“GTC”) DPL issues raised by the CLEC Coalition in this proceeding.  First, I will discuss issues related to notice and shared CLEC implementation when SBC attempts to make unilateral changes to the interconnection agreement.  Next, I will address several billing issues, including deposits and escrow, payment due date, and backbilling.  My testimony then covers the handling of disputes under the interconnection agreement, including informal non-billing disputes, customer-affecting disputes, termination of service, and credit for service interruptions.  
Q.
ON WHOSE BEHALF ARE YOU ALL TESTIFYING?

A.
I am testifying on behalf of Birch Telecom of Missouri, Inc., ionex communications, Inc. (both subsidiaries of Birch Telecom, Inc.) and the CLEC Coalition, which is comprised of Birch, ionex, Big River Telephone Company, LLC (“Big River”); NuVox Communications of Missouri, Inc. (“NuVox”); Socket Telecom, LLC (“Socket”); XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc. (“XO”); and Xspedius Management Co. Switched Services, LLC, dba Xspedius Communications, LLC (“Xspedius”) (collectively, the “CLEC Coalition”).

Notices of Changes in UNE Offerings/SBC Practices

· CLEC Coalition Issue 24 (formerly Birch Issue related to GTC Sections 1.3 and 1.7):  Should SBC MISSOURI be allowed to make changes in its UNE offerings that disrupt provisioning to Birch without advance notice or written approval of Birch?
· CLEC Coalition Issue 18:  Which party’s language [concerning reference documents] should be included in the Agreement? [Withdrawn]
· CLEC Coalition Issue 2(b):  Should SBC provide assurance of the continuation of Network Elements, Combinations, and Ancillary Functions during the term of the Agreement?  [Withdrawn]
Q.
WHAT IS THE PURPOSE OF THIS PORTION OF YOUR TESTIMONY?

A.
This portion of my testimony will address CLEC Coalition and Birch issues concerning notice on continued provision of network elements, as well as changes to SBC’s documents, processes, and procedures.  The CLEC Coalition, rather than having issues similar to Birch’s separate issue, has decided to drop its proposed language on Issues 2(b) and 19, and instead adopt Birch’s separate similar issue.  We have therefore renumbered this issue as CLEC Coalition Issue 24 and will make appropriate corrections to the final DPL.  This change should not prejudice SBC in any way because SBC already was defending against the Birch issue, and now will not have to defend against CLEC Coalition Issues 2(d) and 18 as well.
Q.
WHAT IS THE BASIC NEED THAT THE COALITION HAS GOING INTO A SUCCESSOR AGREEMENT WITH SBC MISSOURI?

A.
The Coalition seeks language in the interconnection agreement that would prevent SBC Missouri from making unilateral changes in its policies, processes, methods, or procedures used to perform its obligations under the interconnection agreement that cause operational disruption or modification without providing the CLEC advance notice and without providing an opportunity for the CLEC and SBC to cooperatively implement the modification.

Q.
PLEASE EXPLAIN THIS PROPOSAL?
A.
The Coalition proposes specific contract language that would prohibit SBC Missouri from taking such unilateral actions; require SBC Missouri to provide advance notice; and require the CLEC’s consent to the SBC Missouri modifications.  In Section 1.3 of the GT&C, Birch/ionex proposed the following addition to the current provision:

1.3
Except as provided in this Agreement, during the term of this Agreement, SBC MISSOURI will not discontinue, as to BIRCH/IONEX, any Unbundled Network Element, Combination, or Ancillary Functions offered to BIRCH/IONEX hereunder.  During the term of this Agreement, SBC MISSOURI will not discontinue any Resale services or features offered to BIRCH/IONEX hereunder except as provided in this Agreement.  This Section is not intended to impair SBC MISSOURI’s ability to make changes in its Network, so long as such changes are consistent with the Act and do not result in the discontinuance or operational disruption or modification of the offerings of Unbundled Network Elements, Combinations or Ancillary Functions made by SBC MISSOURI or BIRCH/IONEX as set forth in and during the term of this Agreement.

In addition, Birch/ionex proposes a new Section 1.7 as follows that would apply to all provisions within the agreement.

1.7  SBC Missouri shall make no change in any policy, process, method, or procedure used for or required to perform its obligations under this Agreement, that, in whole or in part, could have the effect, is likely to have the effect, or has the effect of diminishing the value of any right of CLEC granted herein or term or condition included herein, or that could cause an inefficiency or expense for CLEC hereunder that did not exist at the Effective Date of this Agreement, without the prior review and written approval of CLEC, which consent may be withheld by CLEC in its sole discretion.  In addition, SBC Missouri shall not be permitted to circumvent this obligation by issuance of an Accessible Letter.


The CLEC Coalition now seeks these same sections in lieu of its requested language in Sections 1.3 and 48.1.

Q.
PLEASE EXPLAIN WHY THE COALITION IS SEEKING THIS TYPE OF LANGUAGE IN THE INTERCONNECTION AGREEMENT?
A.
Over the course of the business relationship with SBC Missouri and CLEC Coalition members (spanning over seven years for Birch), CLECs have come to rely upon business-to-business practices and methods of doing business with SBC Missouri.  Many of those practices and methods are established as a result of working through particular details or difficulties at a level that is much more granular than the high-level terms set forth in the interconnection agreement.  Moreover, many of those underlying practices, processes, and methods affect a CLEC’s ability to provision service to its customers.

Q.
WHAT IS THE PROBLEM?
A.
The problem is that over the past three to four years in particular, CLECs have experienced several significant challenges when SBC Missouri has unilaterally and without advance notice to CLECs changed its process, practice, or method that CLECs have come to rely upon.  Such changes have directly affected CLECs’ ability to provide a service to prospective customers or provide continued service to their customers.

Q.
CAN YOU GIVE ME AN EXAMPLE?
A.
Yes, I can.  One multistate example pertains to the ordering of DS1 UNE loop facilities that Birch and other CLECs use in conjunction with their own switching platform to create a retail service offering.  On or about October 7, 2002, Birch (and other CLECs) experienced a rather immediate and dramatic increase in the rejection of orders for DS1 UNE loop facilities, and the reason stated for these order rejections by SBC was “lack of facilities,” meaning SBC did not have facilities available to fulfill Birch’s DS1 UNE loop order to its particular customer location.  Specifically, the number of DS1 UNE loop orders returned by SBC for “lack of facilities,” in the four states in which Birch/ionex operates, went from 1.34% prior to October 7, 2002 to 19.05% after October 7, 2002.  Because this “lack of facilities” condition essentially stops the provision of service dead in its tracks, this matter was the subject of intense and focused escalation discussions between Birch and SBC.  In the process of these escalations, it was explained to Birch that SBC was now enforcing existing policy that heretofore had not been enforced.  In reality, SBC had unilaterally modified the methods and procedures associated with determining the extent to which SBC would perform “routine network modifications” work to prepare a DS-1 loop facility for use as a UNE by Birch.  Because DS1 loop facilities are intended to serve Birch’s largest, most valuable customers, Birch reordered each of its previously rejected DS1 UNE loops as a DS-1 Special Access facility and found in every case that facilities were, in fact, available and the DS1 loop was successfully provisioned by SBC as Special Access – at a significantly higher price to Birch.  

Q.  
DID THIS MATTER GET SATISFACTORILY RESOLVED?

A.  
Yes and no.  Ultimately, Birch joined numerous other affected CLECs in a formal complaint before the Public Utility Commission of Texas,
 where the vast majority of “lack of facilities” activity occurred.  The Texas Commission approved an interim settlement on an interim basis pending the release of the FCC’s decision in the Triennial Review proceeding in which the FCC was expected to address this very issue.  The interim resolution, which the Texas Commission approved, required SBC Texas to restore the method and procedure that was in effect prior to SBC Texas’ unilateral modification.
  Birch was satisfied with the interim solution approved by the Texas Commission (although never voluntarily applied to SBC Missouri by SBC), but remains concerned that the matter is still not permanently resolved many months after the release of the FCC’s decision.  

Q.
WHY DON’T CLECS JUST FILE A COMPLAINT WITH THE COMMISSION IF THE MATTER IS SERVICE AFFECTING?
A.
In instances where the impact on CLECs is large enough (such as the DS1 loop “no facilities” matter), we have filed complaints with some commissions.  But, the complaint process that the Commission has should be used only as a last resort. 

There are at least two factors that Birch/ionex, as well as other CLECs, always take into consideration before filing the complaint: first, will Birch/ionex obtain timely resolution given that the SBC’s change has already affected Birch/ionex’s ability to provide service to a prospective customer or to current customers; and second, for the specific issue and problem, is it cost efficient to file a complaint given the amount of resources required to prepare and to participate in the proceeding, and given the amount of business resources required to continue to address the issue on a business level with SBC Missouri.  Therefore, the factors boil down to timing and financial resources.  SBC has a definite advantage in this situation in that it can delay resolution of the issue and can cause CLECs to incur extensive costs to pursue each complaint – even if SBC recognizes (or admits on the business level) that it does not have authority to take such action under the interconnection agreement.  CLECs cannot seek to recover attorneys’ fees for complaints (even for those that CLECs win at the commission level). 

What we would like to do is to get some contractual terms and conditions that would set standards to prevent such unilateral actions by SBC Missouri and give us an opportunity to work through these issues on a business-to-business level before the change is implemented.  Without the contract provisions like those offered by the Coalition, SBC Missouri has no incentive to approach such changes cooperatively.  Thus, CLECs will be left with having to deal with the matter after-the-fact or simply having to let SBC’s unilateral action go uncontested.

Q.
WHAT ARE THE KEY ASPECTS OF THE COALITION’S PROPOSED LANGUAGE IN THESE ISSUES?
A.
There are three key aspects that must be included in such language:

1.
A specific prohibition from modifying a practice, process, procedure, or method of providing any service, unbundled network element, or offering provided under the interconnection agreement;

2.
without advance notice to the CLEC; and

3.
requiring mutual discussion and joint implementation before the change is made. 

Q.
PLEASE EXPLAIN THE NEED FOR EACH OF THESE KEY ASPECTS.
A.
First, SBC Missouri needs to be prohibited under the agreement from making such changes that affect or diminish in any way the manner that SBC provisions or services CLECs for any aspect under the interconnection agreement.  SBC tells the CLECs that if they want to have a change in some process or procedure, the CLECs must go through the SBC Change Management Process.  Yet, SBC Missouri routinely makes modifications in its processes and procedures that either are not taken through change management or are never resolved in that process.  Therefore, a strict prohibition against such actions by SBC Missouri should be included in specific language.



Second, if SBC Missouri wants to make a change in a process, procedure, or method of providing service, UNEs or offerings provided under the interconnection agreement, then it should provide advance notification of its intent to make such a change.  By that I mean that CLECs should have at least 60-days advance notice of SBC Missouri’s intent.



Third, if SBC Missouri wants to make a change, after it provides advance notice, the most optimal solution is that SBC should be required to obtain approval of that change with the affected CLEC.  Absent requiring consent, the next best solution is to require discussion and negotiation so that any significant change can be jointed implemented.  For example, in the situation where SBC unilaterally and without warning changed the method and procedure related to the determination of whether DS1 UNE loop facilities exist or not, SBC should have entered into negotiations and sought agreement with CLECs if they were to be affected by the change.  While I understand that we may not be able to reach agreement on each aspect, I am very confident that if we were to know about the proposed change in advance, and had a reasonable time to work with SBC on the proposal and ensure that any sort of alternate method and procedure employed by SBC is not detrimental to a given CLEC, we could resolve many of the issues and could agree with a change (perhaps not exactly as SBC originally proposed, but one that accommodates both parties).  Those matters that are in fact detrimental to CLECs that cannot be resolved would not be “slam dunked” and could be brought before the Commission by SBC Missouri if it still wanted to make the change or if Birch/ionex wanted to prevent that change.  That is what we are trying to achieve.

Q.
BUT UNDER THE COALITION’S LANGUAGE, WHAT HAPPENS IF A MUTUAL AGREEMENT IS NOT REACHED?
A.
With the advance notice, we have some lead time to determine if we can resolve the issue, and if not, what the implications are with respect to providing service to existing customers or potential customers.  We can use that information to determine if we have to file a dispute resolution with the Commission, but at least then, we have had an opportunity to try to work it out with SBC Missouri before the fact. 

Q.
BUT WON’T THIS INCREASE THE NUMBER OF DISPUTES THAT ARE FILED WITH THE COMMISSION?
A.
I really don’t think it will.  Instead, our intent is to continue to reduce the number of complaints since under our proposal there is a standard of conduct, reasonable advance notice of a change, and an opportunity to work through the proposal before it is implemented by SBC Missouri.  My hope is that this enables us to work on a business-to-business level with SBC Missouri in a more efficient manner since we are not reacting to an action that SBC Missouri has already implemented and that is already affecting our customers.  Just the time value of having to endure the effect of a customer-impacting change by SBC Missouri can be disastrous, and can materially diminish Birch/ionex’s reputation in the minds of its retail end users.   

Q.
BUT ISN’T THE COALITION LANGUAGE A CONTROLLING MECHANISM OVER SBC MISSOURI TO PREVENT SBC MISSOURI FROM MAKING CHANGES IN ITS OWN NETWORK?
A.
Not at all.  As you can see from the existing language in Section 1.3 of the GT&Cs (quoted above in regular type), SBC Missouri is already entitled to make changes to its network as long as the changes do not result in the discontinuance of the offerings providing under the agreement.  The CLEC Coalition has no issue with that ability.  What we are attempting to do in the proposed language and certainly need under this agreement, is a recognition that SBC Missouri’s ability to make changes to its network, or changes to methods and procedures aimed at procuring or maintaining its network, cannot take place, without advance notice and agreement, if it would affect the ability to continue to provide service to customers (rather than just be limited to discontinuance of service).  

Q.
WHY IS THE COALITION ALSO RECOMMENDING LANGUAGE WITH RESPECT TO SBC MISSOURI’S USE OF THE ACCESSIBLE LETTER?
A.
The Coalition is seeking an additional prohibition from SBC Missouri from using the Accessible Letter process to basically amend the Interconnection Agreement or to change processes, procedures or methods of providing services, UNEs or offerings under the Agreement.  The original purpose of the Accessible Letter process, developed in the Texas 271 Proceeding, was to provide a mechanism by which SBC would provide information and notice to CLECs about actions that SBC might take with respect to the interconnection agreements.  But SBC has turned the Accessible Letter process into a vehicle to de facto modify the interconnection agreements without the ability to negotiate or modify the SBC decision.  The Accessible Letter process has a good purpose, but, from the Coalition’s perspective, it is abused by SBC. Therefore, the Coalition has proposed language that seeks to prohibit SBC Missouri’s use of the Accessible Letter process to amend the agreement or its processes.

Q.
CAN YOU GIVE ME AN EXAMPLE OF HOW SBC HAS USED THE ACCESSIBLE LETTER PROCESS TO DISRUPT SERVICE?
A.
Yes.  I have attached, as Attachment A, a copy of SBC Accessible Letter CLECALL04-042, dated March 12, 2004 (“Accessible Letter 04-042”).  This letter served as notice of SBC’s new ordering codes (“New Telcordia Standard EEL/NC/NGI; SPEC; CLCI/SS Codes in Carrier Coding Guide”).  As the letter outlines, SBC would be implementing new ordering codes in its system on March 14, 2004, giving CLECs only two (2) days to update their respective internal ordering processes and train their employees on these processes to avoid, for example, order requests, resubmissions, and delayed provisioning.  In this example, not only is a 48-hour training and implementation horizon provided by SBC completely unrealistic, but with no window for testing, any clarifications or corrections of SBC’s changes will be made in an environment where the existing ordering procedures are no longer working.  It is of no consequence to SBC if what it has set forth in an Accessible Letter is not accurate or if the system changes are not functioning properly.  But, it is of grave consequence to the CLEC that has orders rejected due to such errors.

Q.
WHAT ARE THE BENEFITS OF ADOPTING THE COALITION’S LANGUAGE?

A.
The primary benefit is that SBC Missouri would be required to work with the CLEC before it makes modifications to its practices, procedures, processes, or methods that affect the way that it provides services, UNEs, or offerings under the agreement to the CLEC.  I would hope that with this requirement, we can continue to work on a business-to-business level to successfully work through these changes.  Coalition members are willing to use their resources to address, in a timely manner, SBC Missouri’s advance notice, and in those instances where the proposed change turns out not to be an issue with the CLEC, we will notify SBC Missouri of this fact.  In the circumstances where the SBC proposed change will affect the manner in which services, UNEs, or offerings are provided to CLECs, then the advance notice provides the parties with an opportunity to work out the changes so that when, and if the change is implemented, it is done in such a way so as not to affect Birch/ionex’s continued ability to provide service to a customer or customers.

Q.
DID YOU GET AN AFFIRMATIVE RULING ON THIS SAME ISSUE IN THE K2A SUCCESSOR PROCEEDING?

A.
Yes.  In that case, the Arbitrator adopted the CLEC Coalition’s position on comparable issue No. 45, and ruled that Birch should incorporate that result.  The effect of that ruling is to require SBC to get a CLEC’s express written consent before it makes a change to a technical reference, technical publication, SBC practice, any publication of telecommunications industry administrative or technical standards, or any other document specifically incorporated into the interconnection agreement, which results in a significant change in SBC’s provision of service to the CLEC.

Q.
DID THE TEXAS PUBLIC UTILITY COMMISSION ALSO RECENTLY ADDRESS THIS ISSUE?

A.
Yes.  In ruling on this issue in the T2A successor arbitration, the Texas Public Utility Commission recognized the need for Birch/ionex to receive advance notice of changes in SBC’s policies, processes, methods and procedures that cause operational disruption or modification: 


The Commission determines that it is appropriate for SBC-Texas to give a 45-day notice to Birch/ionex prior to making any unilateral changes in policy, process, method, or procedure that SBC-Texas uses to perform its obligations under the ICA that would cause operational disruption or modification unless the implementation of such change or discontinuance of such policy, process, procedure or method is beyond the control of SBC-Texas.  Based on several business experiences over the past three years under the existing ICA, SBC-Texas has made “policy” or “process” modifications unilaterally and without notice to Birch that materially and detrimentally affected Birch’s ability to obtain certain UNEs and services.
  

Q.
WHAT CONTRACT LANGUAGE WAS APPROVED FOR BIRCH BY THE TEXAS PUC?

A.
The language approved by the Texas Commission is as follows:


Subject to the provisions of Attachment 6:  Unbundled Network Elements and upon CLEC request, SBC-Texas shall meet its combining obligations involving UNEs as and to the extent required by FCC rules and orders, and Verizon Comm. Inc. v. FCC, 535 U.S. 467(May 13, 2002) (“Verizon Comm. Inc.”) and, to the extent not inconsistent therewith, the rules and orders of relevant state Commission and any other Applicable Law.

Pursuant to Attachment 6: Unbundled Network Elements, in the event that SBC-Texas denies a request to perform the functions necessary to combine UNEs or to perform the functions necessary to combine UNEs with elements possessed by CLEC, SBC-Texas shall provide 45 days written notice to CLEC of such denial and the basis thereof.  Any dispute over such denial shall be addressed using the dispute resolution procedures applicable to this Agreement.  In any dispute resolution proceeding, SBC-Texas shall have the burden, to prove that such denial meets one or more applicable standards for denial, including without limitation those under the FCC rules and orders, Verizon Comm. Inc. and the Agreement, including Section 2.12 of Attachment 6: Unbundled Network Elements Appendix.


During the term of this Agreement, SBC-Texas shall not change or discontinue, as to BIRCH/IONEX, any policy, process, procedure or method offered to BIRCH/IONEX without a 45-day written notice, unless the implementation of such change or discontinuance of such policy, process, procedure or method is beyond the control of SBC-Texas.

Q.
HOW DID THE OKLAHOMA ARBITRATOR RULE ON THIS ISSUE?

A.
The Oklahoma Arbitrator adopted the Texas language outlined above.

Q.
ARE YOU WILLING TO COMPROMISE ON YOUR ORIGINAL PROPOSED CONTRACT LANGUAGE ON THIS ISSUE?  

A.
Yes.  We are willing to compromise and accept the contract language approved by the Texas Commission for use in the Missouri interconnection agreement, as we did in Oklahoma.  This contract language will accomplish our primary purpose by requiring SBC Missouri to work with the CLECs before it makes modifications to its practices, procedures, processes, or methods that affect the way that it provides services, UNEs, or offerings under the agreement to Birch/ionex.  Such advance notice provides the parties with an opportunity to work out the changes so that when, and if the change is implemented, it is done in such a way so as not to affect Birch/ionex’s continued ability to provide service to a customer or customers.  I urge the Commission to adopt the above Texas-approved contract language for the Parties’ interconnection agreement in Missouri.

Notice of Tariff Filings/Tariff References

· CLEC Coalition Issue 14:  Under what circumstances must SBC provide notice of its tariff filings to CLEC? 

· CLEC Coalition Issue 15:  Should SBC be permitted to automatically incorporate all changes to tariffs when it does not notify the CLEC in advance of the proposed changes?  

Q.
WHY DO CLECS REQUIRE ADVANCE NOTICE OF TARIFF FILINGS?

A.
The Coalition believes that SBC should be obligated to advise CLEC by advance written notice of any tariff or other filing that concerns the subject matter of the Agreement.  SBC undertook this obligation as part of its efforts to obtain 271 relief and CLECs believe it should be required to continue to do so.  If the terms of a tariff have the potential to affect the relationship of the Parties, then SBC should notify the CLECs before implementing any changes.  There is simply no legitimate reason to change the notification process that has been in place for the past several years.

Q.
WHY DO YOU OBJECT TO SBC’S PROPOSED LANGUAGE REGARDING TARIFF REFERENCES?

A.
We object to this language because it would permit SBC’s tariff changes to automatically affect the Parties’ agreement.  SBC is no longer willing to give CLECs notice of their tariff filings, yet it proposes the automatic change of a rate or term embodied in a CLEC’s agreement.  



The Coalition does not believe that SBC should have to maintain its tariffs in a static nature for the life of the Agreement or negotiate changes to tariffs with CLECs.  However, if CLECs are to have the opportunity to voice objections to tariff changes prior to the time they take effect, CLECs must have time to review the proposed changes and determine their potential impact.  SBC’s resistance to notifying CLECs of pending tariff revisions fosters CLECs’ concerns that SBC may unilaterally make significant changes to the terms of the Agreement without affording CLECs the opportunity to comment.

Q.
HAVE ANY COMMISSIONS RECENTLY RESOLVE THIS ISSUE IN CLECS’ FAVOR?

A.
Yes.  All of the commissions that have considered this question in SBC’s Southwest Region have determined that SBC must continue to provide notice of tariff filings if SBC expects to be able to have the changes incorporated into the interconnection agreement.  In the T2A successor arbitration, the Texas Commission recognized the burden on CLECs to constantly be alert to any tariff amendment filing by SBC.  Consequently, the Texas Commission ruled that SBC must give CLECs notice of any proposed tariff change 45 days in advance, so that CLECs could comment on the change and/or prepare internally for the ramifications of that change.  Similarly, the Arbitrator in the K2A successor proceeding could see no reason why SBC should not continue notifying CLECs about tariff changes and ruled accordingly.  The Oklahoma Arbitrator ruled for the CLEC Coalition as well..

Change Management

· CLEC Coalition Issue 17:  Should the CLEC Coalition’s language be included in the Agreement?

Q.
WHY SHOULD THE PARTIES’ AGREEMENT ADDRESS CHANGE MANAGEMENT?

A.
The intent of the CLEC Coalition’s language is to preserve SBC’s obligation to continue the existing Change Management Process (“CMP”) by incorporating the obligation in the Parties’ interconnection agreement.  While the Coalition understands that CMP documents are available on SBC’s website, SBC’s commitment to the CMP should be reflected in the Parties’ agreement.  Otherwise, SBC could potentially argue that it does not have a contractual obligation to continue the CMP.  

Q.
DOES THE CLECS’ PROPOSED LANGUAGE PERMIT CLECS TO INSIST ON ICA AMENDMENTS FOR ISSUES THAT ARE OTHERWISE ADDRESSED IN CMP?

A.
No.  The purpose behind the CLEC Coalition’s proposed language is to prevent SBC from altering existing terms and obligations in the Parties’ interconnection agreement through a forum where a given CLEC may not participate.  The interconnection agreement is a contract between Parties and has a separate agreed clause that states it cannot be amended except by consent of both Parties.  The CLECs’ language is intended to make clear that any changes to the way the Parties operate as reflected in the Agreement must be accomplished through an amendment.

Q.
HAS THE LANGUAGE PROPOSED BY THE CLEC COALITION FOR MISSOURI BEEN APPROVED IN ANY OTHER REGULATORY PROCEEDING?

A.
Yes.  The Oklahoma Arbitrator recently approved the identical language for the O2A successor agreement.

Deposits

· CLEC Coalition Issue 3: Should CLEC be required to give SBC an Assurance of Payment?
Q.
ARE COALITION MEMBERS WILLING TO INCLUDE PROVISIONS REQUIRING AN ASSURANCE OF PAYMENT UNDER CERTAIN CIRCUMSTANCES?

A.
Yes.  There is no deposit requirement currently in the M2A (other than a one-month deposit to reinstate service after disconnection procedures have already begun).  Nevertheless, the Coalition is willing to have a deposit requirement so long as certain reasonable conditions are included.  Specifically, we believe that there should be a reasonable exception to the deposit requirement for CLECs that can demonstrate a good payment history with SBC; further, the amount of the deposit should not exceed the amount of two (not three) months’ billings to CLEC.  The Coalition also believes that the decision of whether to supply a cash deposit or irrevocable letter of credit should be the CLEC’s, not SBC’s.  SBC is equally protected under either scenario, but the CLEC may have more or less ability to produce one type of deposit over the other.  There is no justification for this decision being left up to SBC instead of the CLEC.   Finally, it is appropriate for interest to be paid by SBC on any cash deposit supplied by a CLEC. 

Q.
PLEASE DISCUSS WHY THE COMMISSION SHOULD APPROVE A DEPOSIT OF TWO MONTHS, NOT THREE MONTHS’ ANTICIPATED PAYMENTS.

A.
The CLEC Coalition has no objection to the interconnection agreement having some requirements to protect SBC as long as they are commercially reasonable.  The inclusion of deposit or escrow requirements for companies with poor or no credit ratings or history with SBC is reasonable.  However, a willing wholesaler is not automatically protected from all risk of loss from every single customer, and provisions to ensure against bad debt cannot be premised simply on the default or fraud of one or two exceptional cases.  Creditworthy wholesale customers with positive payment histories simply should not be forced to submit to unreasonably conservative terms because of a couple of exceptional situations.



Deposit and escrow requirements, as well as provisions for terminating service to non-paying CLECs, are interrelated.  These provisions, in turn, are related to the bill due date issue addressed primarily in the testimony of Mary Jo Wallace.  Consequently, all of these provisions should be considered for the total effect they will have on the operations and cash flow of a CLEC.  It is simply unreasonable for SBC to expect to be protected from all risk whatsoever, no matter how remote, when it would place such a financial burden on CLECs.

Q.
BESIDES THE AMOUNT OF POTENTIAL DEPOSIT, WHAT IS YOUR GREATEST CONCERN ABOUT SBC’S PROPOSED DEPOSIT REQUIREMENT?

A.
The CLEC Coalition is greatly concerned about the unbridled discretion granted by SBC to itself in proposed Section 3.2.2, which would permit SBC to demand a deposit if, in SBC’s judgment, there is impairment in the CLEC’s financial health based on information in the financial trade press “discussing pending credit problems.”  In other words, SBC’s “concrete” criteria can include an assessment based on rumor or innuendo.  Such unbridled discretion is unwarranted, because SBC should not be permitted to basically review financial publications or other sources and decide to ask for a deposit even when the CLEC has never made a late payment or otherwise demonstrated an unwillingness or inability to keep current with its payments to SBC.  If a CLEC is having any financial difficulties or cash flow problems whatsoever, the requirement of a cash deposit could put it over the edge and cause a manageable problem to become unmanageable.  CLECs do not believe SBC should be given the ability to damage its competitive rivals in this manner at its own whim.  Instead, SBC should not be able to ask for a deposit unless the CLEC has failed to timely pay its bills to SBC.  



The Coalition’s position was recently adopted by the Arbitrator in the K2A successor proceeding, where the Arbitrator noted that SBC’s proposal was entirely too vague and subjective.  Consequently, the Kansas Arbitrator adopted the Coalition’s proposed language.  Similarly, the Texas PUC has recently ruled (in the T2A arbitration) that SBC may not demand a deposit from an existing CLEC customer unless it has issued two delinquency notices to the CLEC during the prior 12-month period, thus confirming the Coalition’s position that only a CLEC’s actions vis-à-vis payment to SBC may be considered in assessing a deposit – not SBC’s unbridled discretion based on trade press or rumors about potential CLEC problems.   In addition, the Oklahoma Arbitrator in the O2A proceeding not only rejected SBC’s criteria for demanding a deposit based on the trade press, but also approved the Coalition’s request for a two-month deposit.  So far, every commission in SBC’s Southwest Region that has considered the issue has rejected SBC’s position, and this Commission should do so as well. 

Due Date

· CLEC Coalition Issue 7(a):  Should CLECs be allowed to have the standard (universally accepted) interval of 30 days to review and pay invoices and bills?
· CLEC Coalition Issue 7(b): Should the due date run from the date printed on the invoice, regardless of when the invoice/bill is sent to the CLEC? 
Q.
WHY DO YOU BELIEVE THAT SBC’S PROPOSED 30-DAY TIMEFRAME FOR BILL PAYMENT IS UNREASONABLE?

A.
SBC proposes that payments be due (i.e., be in SBC’s hands) thirty (30) days from the date of SBC’s invoice.  As amply demonstrated in the testimony of Mary Jo Wallace, CLECs do not receive SBC’s invoices on a timely basis.  It is commercially unreasonable for SBC to expect CLECs to review a complicated bill, authorize payment, and cut a check in a very short timeframe – particularly when it appears to take SBC as much as two weeks to simply mail the bill or make it available electronically once it has been generated.
Q.
WAS THE COALITION’S EXPERIENCE WITH LATE RECEIPT OF SBC BILLS VALIDATED RECENTLY?

A.
Yes.  I testified with others on this same issue during the recent hearing in the arbitration in Kansas for a K2A successor agreement.  During the hearing, SBC witness Mr. Read stated that it is SBC’s “goal” to send invoices out within six working days of the invoice date.  He did not comment on whether SBC is successful in achieving that goal on a regular basis.  However, this SBC admission makes clear that the invoices are routinely mailed at least eight calendar days following invoice date (because of intervening weekends).  This explains, in part, why SBC’s bills are routinely received by CLECs so late.

Q.
WOULD TYING THE DUE DATE TO THE RECEIPT OF THE INVOICE SOLVE THIS PROBLEM OF SBC’S DELAY IN GETTING BILLS OUT ONCE THEY’RE GENERATED?

A.
Yes.  The invoice dates/due dates printed on SBC’s bills have no relation to the date SBC actually sends the bills to the CLEC.  So long as there is such a lag, the due date should be tied to the date of receipt.  CLECs have no control over when SBC actually delivers its invoices, either electronically or through the mail; CLECs can only control the payment process once the invoice is received.  While SBC claims that tying the due date to the receipt of the invoice makes the due date too nebulous, SBC should have internal records of the date the invoice is sent – at least with regard to the electronic version.  
Q.
ARE THERE ANY OTHER REASONS IT IS CRITICAL TO HAVE A REASONABLE DUE DATE?

A.
Yes.  The due date is also critical because SBC ties its escrow and deposit requirements to it.  If a determination of breach, or a CLEC’s deposit requirements or a failure to demonstrate a positive record of payment, is tied to the due date, that date must be a reasonable one that reflects the difference between the invoice date and the date the bill is actually received by the CLEC.  
Q.
WOULD TYING THE BILL DUE DATE TO RECEIPT OF THE INVOICE HAVE SOME KIND OF NEGATIVE EFFECT ON SBC?

A.
No.  If SBC were efficient in its billing systems and actually issued bills to CLECs on the same date as the invoice date, then there would be no issue.  The Commission can provide the incentive for SBC to timely render and deliver its bills by setting payment due dates based on the delivered date.  If SBC is efficient, then the due dates based on invoice date or receipt date will be virtually the same.  
Q.
WHAT ALTERNATIVE IS THE COALITION WILLING TO ADOPT IF THE COMMISSION IS RELUCTANT TO TIE THE DUE DATE TO RECEIPT OF THE BILL.

A.
The CLEC Coalition’s original proposal in the filed DPL for the bill due date is 45 days from receipt of invoice.  We are willing to compromise, so long as we have a commercially reasonable 30 days to review the bill for errors.  Consequently, as that compromise, we are suggesting that the bill due date should be 30 days from the date of receipt or 45 days from the date of invoice.  If the Commission is reluctant to tie the bill due date to date of receipt, it could approve a due date 45 days from the date of invoice.  This would then permit a commercially reasonable 30-day cycle to review the bill for errors and to process payment, and also have a consistent due date among CLECs without having to allow for mail delivery or other variable times.

Q.
HAS THIS ALTERNATIVE SOLUTION RECEIVED A FAVORABLE RECOMMENDATION IN OTHER STATES?

A.
Yes.  This issue has been litigated in Kansas, Oklahoma, and Texas.  In all three states, the Commissions found that SBC’s perpetually-late, error-prone bills could not be properly reconciled and paid unless the CLECs had 30 full days to review them. First, the Arbitrator in the K2A successor proceeding found that CLECs legitimately require more time to review SBC’s bills than is afforded under SBC’s current practices.  Consequently, the Arbitrator ruled that CLECs should have 45 days from the bill due date to pay SBC.  Then the Oklahoma Arbitrator picked the Coalition’s first alternative, and pegged the due date to 30 days from receipt of invoice.  Finally, in Texas, the Commission reconsidered its initial approval of SBC’s language, and ordered SBC to permit CLEC Coalition members to pay their bills within 45 days of the invoice date.  Thus, the decisions on this issue have been unanimous for all states in SBC’s Southwest Region considering it.

Payment of Disputed Amounts

· CLEC Coalition Issue 7(c) and 11(c):  Should a party have a right to withhold payment of disputed amounts?   

Q.
SHOULD CLECS HAVE TO PAY FOR ALL AMOUNTS BILLED EVEN IF 
THEY ARE IN ERROR?

A.
No.  A party that has a good faith dispute regarding the accuracy of a charge by the other party should have the right to withhold payment of any amount that is in dispute.  The current M2A requires payment of disputed amounts, but even SBC concedes that pay-and-dispute is too onerous to continue. This concept of escrowing disputed amounts is contrary to normal business practices in the telecommunications and other industries.  Such a provision is also contrary to the analogous Commission Rule concerning billing disputes, where a customer may not be disconnected for failure to pay a disputed amount until the accuracy of the charge has been established by the Commission.  Like consumers, CLECs do not possess the financial might of SBC, and this provision places a significant burden on CLECs.    
Q.
DID THE ARBITRATOR IN THE K2A AND O2A SUCCESSOR PROCEEDINGS RECENTLY AGREE WITH THE COALITION’S POSITION?

A.
Yes.  The Arbitrator in both Kansas and Oklahoma found that the sub-standard quality of billing by SBC would result in an unbalanced and unfair escrow requirement.  Consequently, the Arbitrators both adopted the Coalition’s proposed language.  
Backbilling

· CLEC Coalition Issue 8:  Should the agreement contain procedures for backbilling?  

Q.
IN YOUR OPINION, WHAT ARE THE APPROPRIATE LIMITS ON BACKBILLING BY ONE CARRIER TO ANOTHER?

A.
CLEC Coalition members urge the Commission to approve their backbilling proposal that provides that neither party may bill the other for any charges that were accrued or incurred more than six months prior to the date the usage (or other billing event) occurred.  Six months is the maximum time that a provider can reasonably have any hope of passing through (and collecting) such charges from its customers.   In addition, permitting a 12-month backbilling period, as proposed by SBC, would vastly complicate the already-difficult reconciliation process created by SBC’s lengthy and error-prone bills.  The Commission should not approve any contract language that encourages SBC to maintain the same flawed billing system that produces significant errors in bills to CLECs.

Q.
DO YOU BELIEVE THERE SHOULD BE A LIMITATION ON THE PERMISSIBLE TIME PERIOD FOR RECEIVING BILL CREDITS?

A.
No.  Having any limitation on billing credits is bad public policy.  SBC’s bills are so lengthy and so complicated that it is very difficult to process and approve them for payment; verifying every line item is virtually impossible.  Consequently, an error could be discovered in one month that had been overlooked for several months prior.  It is SBC’s error that is being corrected, not the CLEC’s error.  Even more egregious would be the situation where SBC itself determines it has been overcharging a CLEC through some mechanism where it was difficult or impossible for the CLEC to detect the error.  In such a case, to permit SBC to avoid refunding those overcharges would be to countenance the overcharge and encourage sloppy billing practices.

Q.
HAS THE COALITION’S LANGUAGE BEEN APPROVED IN ANY RECENT REGULATORY PROCEEDING?

A.
Yes.  The Oklahoma Arbitrator recently approved the Coalition’s identical provision concerning backbilling.  

Informal Non-billing Disputes

· CLEC Coalition Issue 11(a):  What language should govern the resolution of informal non-billing disputes?  

Q.
WHAT IS THE BASIS FOR THE PARTIES’ DISPUTE ON THIS ISSUE?

A.
The Parties basically agree on most of the language regarding informal non-billing disputes.  One of the unresolved issues concerns the length of time in which the Party responding to a dispute must designate its representative for purposes of the dispute.  The Coalition believes that five business days is more than sufficient for such a designation, but SBC apparently prefers not to commit to any timeframe for such designation.  This process will operate more smoothly if the Parties make commitments in the contract concerning this issue because the dispute resolution process cannot even begin without such designation.  Indeed, the Texas Commission recently ruled that the Party responding to the dispute must designate its representative within 5 days of notice, as did the Oklahoma Arbitrator.  This affirms the wisdom of the Coalition’s proposal.

Q.
WHY IS IT NECESSARY TO REFERENCE SECTION 13.3.2 AT THE BEGINNING OF THIS SECTION?

A.
The CLEC Coalition also supports the addition of a clause that clarifies that this dispute language does not override the CLECs’ proposed section regarding customer-affecting disputes.  Because SBC does not agree with CLECs’ proposed 13.3.2, SBC did not agree to this section referencing 13.3.2.  However, if 13.3.2 is approved, this reference will be necessary for clarification.

Q.
ARE THERE OTHER ISSUES IN THIS SECTION THAT REMAIN UNRESOLVED?

A.
Yes.  The Parties have been unable to agree on language regarding whether discussions and correspondence “for the purposes of settlement” are exempt from discovery and production.  The Coalition and SBC agree that “offers of settlement” are exempt from discovery.  However, SBC’s language regarding discussions and correspondence is overly broad and would permit the exemption of discussion details and documents that would be otherwise discoverable.  Under SBC’s proposed language, the Parties could claim almost any discussion or document was for the purpose of settlement.  For example, a Party might provide the other a set of documents purporting to “support our claim,” automatically designating all discussions and documents as “for settlement purposes only.”  Only settlement offers themselves, whether oral or written, and documents (but not “discussions”) that are part of a settlement offer should qualify for an exemption from disclosure.  The Arbitrators in the both the O2A andK2A successor proceedings recently agreed with this concept, ruling that SBC was overreaching in its attempts to shield documents which should be available in subsequent discovery.

Customer-Affecting Disputes

· CLEC Coalition Issue 11(b):  Should a party have the right to seek emergency relief from the PSC in the case of customer-affecting disputes?  
Q.
WHY DO YOU BELIEVE THAT SECTIONS 13.3.2 AND 13.3.3 ARE NECESSARY?

A.
The provisions concerning customer-affecting disputes are intended to embody, in contract, the commitments SBC made during the 271 process regarding CLECs’ ability to obtain expedited relief for customer-affecting disputes.  CLECs believe the dispute resolution portions of their agreement with SBC should reflect the process that CLECs may use in seeking relief from the Commission when there are particular customer-affecting issues.



These “service affecting” issues include where SBC is unable to meet a due date or a network outage occurs, e.g., (1) missed due dates, (2) due dates in jeopardy, (3) service outages, (4) severe service impairment, and (5) 911 listings missing or incorrect.  SBC’s commitment to special processes for service-affecting issues, made during the 271 proceedings, has not been somehow nullified and is still important to maintain an irreversibly open market for CLECs.



 The Coalition does not believe the Commission should have to intervene every time there is a customer-affecting dispute, nor do our companies want to go to the trouble and expense of filing a complaint for each such dispute.  Instead, the Parties’ interconnection agreement should set out a procedure that will quickly resolve all major disputes, including customer-affecting disputes.  Nevertheless, the Coalition wants explicit references to its rights to bring customer-affecting disputes to the Commission as a last resort. The Oklahoma Arbitrator recently approved the Coalition’s language on this issue in the O2A successor proceeding.

Termination of Service

· CLEC Coalition Issue 12:  What provisions should govern the termination of service for nonpayment?  

Q.
WHAT TERMS SHOULD APPLY TO THE TERMINATION OF SERVICE FOR NONPAYMENT OF A BILL?

A.
The Coalition recognizes that the Parties’ interconnection agreement must include a requirement that a CLEC pay all undisputed portions of a bill on a timely basis or face termination of service.  The language the Coalition proposes tracks the current M2A provision (other than the provisions requiring payment of disputed amounts, see issues 7(c) and 11(c)), while the language proposed by SBC is too restrictive and does not reflect standard billing and collections practices.  
Q.
IS THE LANGUAGE PROPOSED BY THE PARTIES SUBSTANTIVELY SIMILAR?

A.
Yes.  The CLEC Coalition has proposed the M2A language that is substantively similar to SBC’s proposal.  The M2A provides for a single disconnection notice which SBC may issue 15 calendar days following the due date, and which permits CLECs to have 15 calendar days following receipt of that notice to either pay SBC or issue notice to its customers that they must select another provider under Commission rules.  SBC’s language permits a disconnection notice to be issued immediately following the due date if a CLEC fails to pay charges when due, and gives the CLEC 10 working days (typically 14 calendar days) to pay.  If no payment is received, SBC then can issue a second disconnection notice, giving the CLEC five more days to pay.  The net result is essentially the same – the CLEC must pay by approximately 30 days from the due date or be disconnected.



In fact, the Coalition’s proposal is even more conservative than that recently approved by the Texas PUC in the T2A arbitration.  There, the PUC determined that SBC should issue two notices, but give the CLEC 15 days to pay after each notice.  After that, SBC has to notify the Commission before proceeding to move or disconnect CLEC customers.

Q.
WHY SHOULD THE COMMISSION APPROVE THE COALITION’S LANGUAGE INSTEAD OF SBC’S LANGUAGE?

A.
The CLEC Coalition’s language provides a more realistic initial grace period because a payment that is a day or two late should not automatically trigger a notification of breach.  It also more properly references the Commission’s rules concerning customers’ rights to choose a new provider, in the event of a discontinuance of service by the CLEC.  Finally, the Coalition’s language also addresses the ramifications to the Agreement if the CLEC pays the outstanding undisputed balance during the course of the disconnection process.  These additional clauses balance the needs of all Parties concerned, not just SBC.

Service Interruptions

· CLEC Coalition Issue 19:  Should the Agreement include provisions regarding an escalation process and interruption of service?

Q.
WHY DO YOU THINK CREDITS FOR SERVICE INTERRUPTIONS ARE APPROPRIATE? 

A.
If SBC were a willing wholesaler, it would not be opposed to service credits.  In any other commercial context, a customer would not expect to pay for something it did not receive.  Indeed, if one of the Coalition’s customers experiences an outage, we credit them for the time they were without service; this is a standard commercial practice. In fact, SBC’s tariffs in various states offer a credit allowance for associated service interruptions. In Missouri, for example, SBC offers service interruption credits for its SS7 Interconnection Service, Special Access Services, Switched Access Service, Directory Assistance Service, and Frame Relay Service, among others.  There is no reason that it should not offer such credits under this Agreement as well.

Charges for OCN Changes

· CLEC Coalition Issue 5(b):  What language should govern OCN changes and should the one change per 12 months previously used in SBC 13-state ICA be incorporated into this agreement?  

Q.
WHEN IS AN OPERATING COMPANY NUMBER (OCN) CHANGE NECESSARY?

A.
OCN changes are required, for example, when a CLEC changes its name (including d/b/a changes), or makes or accepts a transfer of interconnection trunks or facilities. 
Q.
WHY SHOULD A CLEC BE PERMITTED TO MAKE ONE CHANGE WITHIN A 12-MONTH PERIOD WITHOUT BEING CHARGED BY SBC? 

A.
The practice allowing one OCN change during a 12-month period without a charge is a standard industry practice.  In fact, for several years, SBC voluntarily included such a provision in its 13-state interconnection agreement.  The CLEC Coalition believes that the costs to update OCN/ACNA numbers that occur as a result of a merger, consolidation, assignment or transfer of assets should be borne by SBC as a cost of doing business.  By trying to impose an unspecified charge on a CLEC, SBC is asking the CLEC to pay for routine work that is wholly within the control of SBC.  By requiring SBC to bear, only once during a 12-month period, the cost of making an OCN change, the Commission creates an incentive for SBC to create more efficient systems and processes.  The Oklahoma Arbitrator recently agreed with the CLEC Coalition on this point in the O2A successor proceeding and adopted our language.


If the Commission were to agree that a charge should be required for each and every OCN change, the amount of the charge should be determined in a cost proceeding before this Commission, not arbitrarily assigned by SBC.  

Q.
DOES THIS CONCLUDE YOUR INITIAL TESTIMONY ON GENERAL TERMS AND CONDITIONS?

A.
Yes.
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Telcordia has issued industry standard coding updates.  The following will be revised in the Carrier Coding Guide to reflect these changes:

· New EEL NC/NCI; SPEC; and CLCI/SS codes will be reflected in the updated Midwest region and Southwest region Carrier Coding Guides (CCGs) as of March 14th .

· This information will be found under the regular TABS (TAB 9 for SPEC; TAB 11 or 12 for CLCI/SS and TAB 10 for NC/NCI).  A consolidated view of EEL coding will also be found as a special matrix in a new TAB 16 for Product Specific Matrixes.

· The new codes will be available in the Midwest region and Southwest region systems based on the March 14th updates.

Orders placed on or after March 14th for the EEL product must reflect these new Telcordia industry standard codes.  Ordering systems will be adjusted to reject requests that use the old NC/NCI SPEC code combinations for EEL.  Orders rejected due to the use of the old codes would need to be resubmitted using the correct, new code combinations.

Following is the Common Carrier Coding Guide URL:  

http://networkservices.pacbell.com/commonlang
If you have any additional questions, please contact your Account Management representative.

Midwest region and Southwest region reserve the right to make any modifications to or to cancel the information set forth in this Accessible Letter.  Any modifications to or cancellation of the information will be reflected in a subsequent Accessible Letter.  Midwest region and/or Southwest region shall incur no liability to any CLEC if the information set forth herein is modified or canceled.
� 	See, Joint CLEC Complaint and Request for Interim Ruling for Post-Interconnection Agreement Dispute Resolution With Southwestern Bell Telephone, L.P. Regarding DS1 UNE Loop Provisioning Issues, Docket No. 27001 (Nov. 22, 2002).


� 	Id., Order No. 2, Order Approving Settlement to Request for Interim Relief (Dec. 5, 2002).


� 	Texas PUC Docket No. 28821, Staff Recommendations – Decision Point List for January 20, 2005 Open Meeting, GTC Joint DPL Final,  at p. 2, subsequently approved by the Commission at its Open Meeting on January 20, 2005.
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