
BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

	SOUTHWESTERN BELL TELEPHONE, L.P. D/B/A SBC MISSOURI’S PETITION FOR COMPULSORY ARBITRATION OF UNRESOLVED ISSUES FOR A SUCCESSOR AGREEMENT TO THE MISSOURI 271 AGREEMENT (“M2A”)
	)

)

)

)

)

)
	Case No. TO-2005-0336


DIRECT TESTIMONY OF 

JOHN M. IVANUSKA

ON UNBUNDLED NETWORK ELEMENTS

ON BEHALF OF 

THE CLEC COALITION






Carl J. Lumley, #32869







Leland B. Curtis, #20550







130 S. Bemiston, Suite 200







St. Louis, Missouri 63105







(314) 725-8788







(314) 725-8789 (FAX)







Bill Magness







Bradford W. Bayliff







Susan C. Gentz







Valerie P. Kirk







Casey, Gentz & Magness, L.L.P.







98 San Jacinto Blvd., Ste. 1400







Austin, TX  78701







Telephone:  512/480-9900







Facsimile:   512/480-9200







ATTORNEYS FOR THE 







CLEC COALITION

May 9, 2005

TABLE OF CONTENTS

Executive Summary

3

Background and Purpose of Testimony
14

Contract Language Implementing The TRRO’s Limitation On Unbundled 

High-Capacity Loops



UNE 6:  Contract Section 4.7.1 
17
Contract Terms for the Situation When a CLEC Performs the 

Combining or Commingling



UNE 6 Contract Section 2.17
32
Disputed Issues Related to Bona Fide Request Process



UNE 6:  Contract Sections 2.36.9 and 2.36.13 
35
Specific Contract Language Disputes



UNE 6:  Contract Sections 2.1, 4.4.1.2, and 2.32
39

Disputed Issues in UNE Attachment 10 and Appendix Pricing



UNE 10:  Entire


Appendix Pricing--UNE:  Sections 1.6.1, 2.3, 5.0-5.9
45
Addenda:

Exhibit A - UNE Attachment 7
51

Exhibit B - UNE Attachment 8
66

Exhibit C - UNE Attachment 10
73

Exhibit D - UNE Appendix Pricing
79

Attachment JMI-1 Vitae
90

Executive Summary
John M. Ivanuska, Vice President - Regulatory & Carrier Relations of Birch Telecom, Inc., testifies to the following:

Notice of changes:  The CLEC Coalition is discontinuing its proposals under Issues 2(b) and 18, and is now joining Birch/ionex in what is shown in the original DPL as a Birch-only issue.  This change will be corrected on the final DPL.

The Coalition seeks language in the interconnection agreement that would prevent SBC Missouri from making unilateral changes in its policies, processes, methods, or procedures used to perform its obligations under the interconnection agreement that cause operational disruption or modification without providing CLECs advance notice and without providing an opportunity for a CLEC and SBC to cooperatively implement the modification.


Over the past three to four years in particular, CLECs have experienced several significant challenges when SBC Missouri has unilaterally and without advance notice to CLECs changed its process, practice, or method that CLECs have come to rely upon.  Such changes have directly affected CLECs’ ability to provide a service to prospective customers or provide continued service to its customers.


One example of this problem pertains to the ordering of DS1 UNE loops facilities that a CLEC uses in conjunction with its own switching platform to create a retail service offering.  On or about October 7, 2002, Birch and other CLECs experienced a rather immediate and dramatic increase in the rejection of orders for DS1 UNE loop facilities, and the reason stated for these order rejections by SBC Missouri was “lack of facilities,” meaning SBC did not have facilities available to fulfill a DS1 UNE loop order to a particular customer location.  For example, the number of DS1 UNE loop orders returned by SBC for “lack of facilities,” in the four states in which Birch/ionex operates, went from 1.34% prior to October 7, 2002 to 19.05% after October 7, 2002.  Because this “lack of facilities” condition essentially stops the provision of service dead in its tracks, this matter was the subject of intense and focused escalation discussions between Birch and SBC.  In the process of these escalations, it was explained to Birch that SBC was now enforcing existing policy that heretofore had not been enforced.  In reality, SBC had unilaterally modified the methods and procedures associated with determining the extent to which SBC Missouri would perform “routine network modifications” work to prepare a DS-1 loop facility for use as a UNE by a CLEC.  Because DS1 loop facilities are intended to serve CLECs’ largest, most valuable customers, Birch and other CLECs reordered each of their previously rejected DS1 UNE loops as a DS-1 Special Access facility and found in every case that facilities were, in fact, available and the DS1 loop was successfully provisioned by SBC as Special Access – at a significantly higher price.  Birch and other CLECs resolved this problem by seeking Commission intervention in Texas, but do not want to always have to run to a Commission to prevent a precipitous, unilateral change by SBC.


What the Coalition would like to do is to get some contractual terms and conditions that would set standards to prevent such unilateral actions by SBC Missouri and give CLECs an opportunity to work through these issues on a business-to-business level before the change is implemented.  The Coalition seeks:  

1.
A specific prohibition from modifying a practice, process, procedure, or method of providing any service, unbundled network element, or offering provided under the interconnection agreement;

2.
without advance notice to the CLEC; and

3.
requiring mutual discussion and joint implementation before the change is 
made. 


SBC Missouri is entitled to make changes to its network as long as the changes do not result in the discontinuance of the offerings providing under the agreement.  But SBC Missouri’s ability to make changes to its network, or changes to methods and procedures aimed at procuring or maintaining its network, cannot take place, without advance notice and agreement, if it would affect the ability to continue to provide service to customers.  The Coalition is seeking an additional prohibition from SBC Missouri from using the Accessible Letter process to basically amend the Interconnection Agreement or to change processes, procedures or methods of providing services, UNEs or offerings under the agreement.  While the Accessible Letter process has a good purpose, but, from the Coalition’s perspective, it is abused by SBC. 


For example, SBC recently provided only two days notice that it would be implementing new ordering codes in its system.  48 hours is insufficient notice for CLECs to update their respective internal ordering processes and train their employees on these processes to avoid, for example, order requests, resubmissions, and delayed provisioning.  Not only was a 48-hour training and implementation horizon provided by SBC completely unrealistic, but it did not allow for testing, any clarifications or corrections of SBC’s changes.  It is of no consequence to SBC if what it has set forth in an Accessible Letter is not accurate or if the system changes are not functioning properly.  But, it is of grave consequence to the CLEC that has orders rejected due to such errors.


The primary benefit of adopting the Coalition’s language is that SBC Missouri would be required to work with the CLEC before it makes modifications to its practices, procedures, processes, or methods that affect the way that it provides services, UNEs, or offerings under the agreement to the CLEC.  The advance notice provides the parties with an opportunity to work out the changes so that when, and if the change is implemented, it is done in such a way so as not to affect the CLEC’s continued ability to provide service to a customer or customers.


In Kansas, the Arbitrator required SBC to get a CLEC’s express written consent before it makes a change to a technical reference, technical publication, SBC practice, any publication of telecommunications industry administrative or technical standards, or any other document specifically incorporated into the interconnection agreement, which results in a significant change in SBC’s provision of service to the CLEC.  In Texas, the Commission determined that Birch should receive 45 days notice from SBC prior to SBC making any unilateral changes in policy, process, method, or procedure that SBC uses to perform its obligations under the ICA that would cause operational disruption or modification unless the implementation of such change or discontinuance of such policy, process, procedure or method is beyond the control of SBC.


The Coalition is willing to compromise and accept the contract language approved by the Texas Commission for use in the Missouri interconnection agreement.   

Notice of Tariff Filings/ Tariff References:  The Coalition believes that SBC should be obligated to advise CLEC by advance written notice of any tariff or other filing that concerns the subject matter of the agreement.  SBC undertook this obligation as part of its efforts to obtain 271 relief and CLECs believe it should be required to continue to do so.  If the terms of a tariff have the potential to affect the relationship of the parties, then SBC should notify the CLECs before implementing any changes.


The Coalition does not believe that SBC should have to maintain its tariffs in a static nature for the life of the agreement or negotiate changes to tariffs with CLECs.  However, if CLECs are to have the opportunity to voice objections to tariff changes prior to the time they take effect, CLECs must have time to review the proposed changes and determine their potential impact.  SBC’s resistance to continuing its current process of notifying CLECs of pending tariff revisions fosters CLECs’ concerns that SBC may unilaterally make significant changes to the terms of the agreement without affording CLECs the opportunity to comment.  There is simply no reasonable justification for deleting a fair and equitable procedure that has worked well for the parties for the past several years.  The utility commissions in Texas, Oklahoma and Kansas have all recently determined that the parties’ 2A successor interconnection agreement must ensure that CLECs continue to receive notice of changes in SBC’s tariffs. 

Change Management:  The CLEC Coalition has proposed language to preserve SBC’s obligation to continue the existing Change Management Process (“CMP”) by incorporating the obligation in the parties’ interconnection agreement.  While the Coalition understands that CMP documents are available on SBC’s website, SBC’s commitment to the CMP should be reflected in the parties’ agreement.  Otherwise, SBC could potentially argue that it does not have a contractual obligation to continue the CMP.   


Deposits:  The Coalition members are agreeable to a deposit requirement provided there is a reasonable exception to the deposit requirement for CLECs that can demonstrate a good payment history with SBC.  Further, the amount of the deposit should not exceed the amount of two (not three) months’ billings to CLEC.  The Coalition also believes that the decision of whether to supply a cash deposit or irrevocable letter of credit should be the CLEC’s, not SBC’s.  SBC is equally protected under either scenario.


A willing wholesaler is not automatically protected from all risk of loss from every single customer, and provisions to ensure against bad debt cannot be premised simply on the default or fraud of one or two exceptional cases.  Deposit and escrow requirements, as well as provisions for terminating service to non-paying CLECs, are interrelated, and should be considered in the total effect they will have on the operations and cash flow of a CLEC.  It is simply unreasonable for SBC to expect to be protected from all risk whatsoever, no matter how remote, when it would place such a financial burden on CLECs.


The CLEC Coalition is also greatly concerned about the unbridled discretion granted by SBC to itself, whereby SBC may basically review financial publications or other sources and decide to ask for a deposit even when the CLEC has never made a late payment or otherwise demonstrated an unwillingness or inability to keep current with its payments to SBC.  CLECs do not believe SBC should be given the ability to damage its competitive rivals in this manner at its own whim.  Instead, SBC should not be able to ask for a deposit unless the CLEC has failed to timely pay its bills to SBC.  


The Coalition’s position was recently adopted by the Arbitrator in the K2A successor proceeding, where the Arbitrator noted that SBC’s proposal was entirely too vague and subjective.  Similarly, the Texas PUC has recently ruled (in the T2A arbitration) that only a CLEC’s actions vis-à-vis payment to SBC may be considered in assessing a deposit – not SBC’s unbridled discretion based on trade press or rumors about potential CLEC problems.  The Texas Commission’s more balanced approach is warranted in Missouri as well.


Bill Due Date:  SBC proposes that payments be due (i.e., be in SBC’s hands) thirty (30) days from the date of SBC’s invoice, but the bills are not provided on a timely basis.  While SBC claims invoices are available in 24 hours, SBC admitted during the K2A hearing that SBC’s “goal” is to send invoices out within six working days of the invoice date.  This SBC admission makes clear that the invoices are routinely mailed at least eight calendar days following invoice date (because of intervening weekends).  Because the invoice dates/due dates printed on SBC’s bills have no relation to the date SBC actually sends the bills to the CLEC, the due date should be tied to the date of receipt.  CLECs have no control over when SBC actually delivers its invoices, either electronically or through the mail; CLECs can only control the payment process once the invoice is received.  In the alternative, the due date should be sufficiently distant from the invoice date to permit a commercially reasonable 30-day review period.  Consequently, the Coalition proposes the due date by 30 days from receipt or 45 days from the invoice date.


The due date is critical because SBC ties its determination of breach, and a CLEC’s deposit and escrow requirements to prompt payment, which is tied to the due date.  Hence that date must be a reasonable one that reflects the difference between the invoice date and the date the bill is actually received by the CLEC.  The Arbitrator in the K2A successor proceeding recently ruled that CLECs legitimately require more time to review SBC’s bills than is afforded under SBC’s current practices.  Consequently, the Arbitrator ruled that CLECs should have 45 days from the bill due date to pay SBC.  The Arbitrator in the O2A successor proceeding recently ruled in a similar fashion, stating that CLECs should have 30 days from the bill receipt date to pay SBC.  Finally, the Texas Commission in the T2A successor proceeding rulings that CLECs should have 45 days from the bill due date to pay SBC.


Payment of Disputed Amounts:  CLECs should not have to pay for all amounts billed even if they are in error, nor should CLECs have to escrow disputed amounts.  This concept is contrary to normal business practices in the telecommunications and other industries.  


SBC’s bills frequently contain errors that are ultimately confirmed as SBC’s mistakes at the end of the dispute resolution process.  Moreover, resolving billing errors is very time-consuming and sometimes the process takes months to complete.  SBC has absolutely no incentive to resolve billing disputes quickly or improve its billing accuracy as long as it gets paid upfront by the CLECs or the funds are sitting in escrow. 



Recently, the Arbitrator in the K2A successor proceeding found that the sub-standard quality of billing by SBC would result in an unbalanced and unfair escrow requirement.  Consequently, the Arbitrator adopted the Coalition’s proposed language.  Similarly, the Arbitrator in the O2A successor proceeding recommended that CLECs only be required to pay undisputed amounts and declined to impose an escrow requirement.

Back-billing:  CLEC Coalition members urge the Commission to approve their back-billing proposal that provides that neither party may bill the other for any charges that were accrued or incurred more than six months prior to the date the usage (or other billing event) occurred.  Six months is the maximum time that a provider can reasonably have any hope of passing through (and collecting) such charges from its customers.  But having any limitation on billing credits is bad public policy.  SBC’s bills are so lengthy and so complicated that it is very difficult to process and approve them for payment; verifying every line item is virtually impossible.  Consequently, an error could be discovered in one month that had been overlooked for several months prior.  It is SBC’s error that is being corrected, not the CLEC’s error.  Even more egregious would be the situation where SBC itself determines it has been overcharging a CLEC through some mechanism where it was difficult or impossible for the CLEC to detect the error.  In such a case, to permit SBC to avoid refunding those overcharges would be to countenance the overcharge and encourage sloppy billing practices.


Informal Non-billing Disputes:  The parties basically agree on most of the language regarding informal non-billing disputes.  One of the unresolved issues concerns the length of time in which the party responding to a dispute must designate its representative for purposes of the dispute.  The Coalition believes that five business days is more than sufficient for such a designation, but SBC apparently prefers not to commit to any timeframe for such designation.  This process will operate more smoothly if the parties make commitments in the contract concerning this issue because the dispute resolution process cannot even begin without such designation.  Indeed, the Texas Commission recently ruled that the party responding to the dispute must designate its representative within 5 days of notice.  This affirms the wisdom of the Coalition’s proposal.


The parties also have been unable to agree on language regarding whether discussions and correspondence “for the purposes of settlement” are exempt from discovery and production.  The Coalition and SBC agree that “offers of settlement” are exempt from discovery.  However, SBC’s language regarding discussions and correspondence is overly broad and would permit the exemption of discussion details and documents that would be otherwise discoverable.  Only settlement offers themselves, whether oral or written, and documents (but not “discussions”) that are part of a settlement offer should qualify for an exemption from disclosure.  


Customer-Affecting Disputes:  SBC’s proposed contract language requires 60 days of dispute resolution before the parties can bring a dispute to the Commission.  In the case of customer-affecting disputes, such a forced delay is inappropriate and an exception is warranted.


Termination of Service for nonpayment:  The Coalition recognizes that the parties’ interconnection agreement must include a requirement that a CLEC pay all undisputed portions of a bill on a timely basis or face termination of service.  However, the language proposed by SBC is too restrictive and does not reflect standard billing and collections practices.  The Coalition’s proposed language, which is the same as that in the current M2A, provides for a single disconnection notice which SBC may issue 15 calendar days following the due date, and which permits CLECs to have 15 calendar days following receipt of that notice to either pay SBC or issue notice to its customers that they must select another provider under Commission rules.  SBC’s language permits a disconnection notice to be issued immediately following the due date if a CLEC fails to pay charges when due, and gives the CLEC 10 working days (typically 14 calendar days) to pay.  If no payment is received, SBC then can issue a second disconnection notice, giving the CLEC five more days to pay.  The net result is essentially the same – the CLEC must pay by approximately 30 days from the due date or be disconnected.


The CLEC Coalition’s language provides a more realistic initial grace period because a payment that is a day or two late should not automatically trigger a notification of breach.  It also more properly references the Commission’s rules concerning customers’ rights to choose a new provider, in the event of a discontinuance of service by the CLEC.  Finally, the Coalition’s language also addresses the ramifications to the agreement if the CLEC pays the outstanding undisputed balance during the course of the disconnection process.  These additional clauses balance the needs of all parties concerned, not just SBC.


Service Interruptions:  Credits for service interruptions are also appropriate and a standard commercial practice.  In Missouri, for example, SBC’s tariffs offers service interruption credits for its SS7 Interconnection Service, Special Access Services, Switched Access Service, Directory Assistance Service, and Frame Relay Service, among others. There is no reason that it should not offer such credits under this agreement as well.

Charges for OCN Changes:  OCN changes are required, for example, when a CLEC changes its name (including d/b/a changes), or makes or accepts a transfer of interconnection trunks or facilities. For the last several years, SBC voluntarily included one OCN change during a 12-month period without a charge in its 13-state interconnection agreement.  This is appropriate because the costs to update each party’s own records should be borne by each party separately.  But, if the Commission were to agree that a charge should be required for each and every OCN change, the amount of the charge should be determined in a cost proceeding before this Commission, not arbitrarily assigned by SBC as a new manner in which to make a profit.

BACKGROUND AND PURPOSE OF TESTIMONY
Q.
PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.

A.
My name is John M. Ivanuska.  My business address is 2300 Main Street, Suite 600, Kansas City, Missouri 64108. 

Q.
BY WHOM ARE YOU EMPLOYED AND IN WHAT CAPACITY?

A.
I am the  SEQ CHAPTER \h \r 1Vice President - Regulatory & Carrier Relations of Birch Telecom, Inc. (“Birch”).  In this position, I manage all facets of Birch’s and ionex communications, Inc.’s (“ionex”) interactions between Birch/ionex and its major Regional Bell Operating Company (“RBOC”) vendors, SBC Communications, Inc. (“SBC”), and BellSouth Communications Corporation (“BellSouth”).  I help formulate and advocate regulatory policy and help prioritize those regulatory issues in which Birch/ionex will engage.
Q.
PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND PROFESSIONAL EXPERIENCE WITHIN THE TELECOMMUNICA-TIONS INDUSTRY.

A.
I have attached to this testimony my educational background and professional experience information as Attachment JMI-1.  

Q.
ON WHOSE BEHALF ARE YOU FILING TESTIMONY ON UNBUNDLED NETWORK ELEMENTS?

A.
I am filing this Direct Testimony on the subject of unbundled network elements on behalf of the CLEC Coalition.
 

Q.
WHAT IS THE PURPOSE OF YOUR DIRECT TESTIMONY?

A.
The purpose of my Direct Testimony is to present the Coalition’s position on a variety of issues on which the parties were unable to agree with respect to terms and conditions for unbundled network elements.  I have included an executive summary at the front of my testimony that summarizes my testimony. In particular, I address an issue of great importance to CLECs in Attachment UNE 6—the TRRO’s cap on the number of DS1 loops a CLEC may obtain to serve customers in a building.  Also with respect to Attachment UNE 6, I explain the parties few remaining disputes regarding the BFR process and address the subject of language the Coalition proposes regarding SBC’s obligations when CLECs perform combining and commingling for themselves.  In addition, I will address discrete contract language the Coalition is proposing in Attachments 7 and 8 that SBC opposes.  Finally, I will discuss SBC’s proposal to delete all of Attachment 10 from the interconnection agreement and to delete provisions from Appendix Pricing—UNE that CLECs consider it necessary to retain.
Q.
PLEASE SUMMARIZE YOUR TESTIMONY.

A.
The FCC in the TRRO analyzed the operational and economic characteristics of constructing high-capacity loops to serve customers in commercial buildings and reached conclusions regarding the point at which it was reasonable to expect CLECs to install such facilities.   Based on that analysis the TRRO caps the number of DS1 loops and DS3 loops ILECs are required to provide as Section 251 UNEs to a building that is served by a wire center that has a specified number of fiber-based collocators and a specified number of business lines.   The FCC did not define what it meant by a “building,” however.  My testimony describes in detail how the FCC analyzed high-capacity loops and presents the Coalition’s proposed definition of a “building,” a definition that implements the FCC’s analysis and will provide vitally important parameters on the availability of DS1 loops.



In addition, although the contract terms for the BFR process have largely been agreed to by the parties, two issues remain: the pricing standard to be applied to the network element or service SBC provides in response to a BFR and the timing of an amendment to the agreement.  The Coalition has proposed language to address these issues that provides more assurance than now exists that the BFR process will be workable for CLECs.  



As is clear from Mr. Cadieux’ Direct Testimony, the ability to obtain commingled arrangements and combinations is critically important to CLECs.  SBC on the one hand has argued that CLECs should perform the commingling themselves, while on the other hand strenuously objected to CLECs directly touching SBC’s network.  The Coalition has proposed contract language that would require SBC to provide a secure location where the CLEC can perform its own commingling, since it is SBC’s choice to preclude direct access by CLECs.

 

Last, I explain the Coalition’s proposed contract language on several discrete disputes and the need for this language in the parties’ agreement.  

CONTRACT LANGUAGE IMPLEMENTING THE TRRO’s

LIMITATION ON UNBUNDLED HIGH-CAPACITY LOOPS

UNE 6:  Contract Section 4.7.1 

Q.
THE TRRO LIMITS CLECs’ ACCESS TO § 251 HIGH-CAPACITY  LOOPS TO A TOTAL OF 10 DS1 LOOPS AND 1 DS3 LOOP PER BUILDING.  DOES THE FCC DEFINE A BUILDING?

A.
No, it does not and, as you can imagine, if this term is not defined in the parties’ interconnection agreement there will be disputes between the parties as to whether a CLEC can obtain a high-capacity loop to serve a customer at a particular location.  Many CLECs, including members of the Coalition, focus their marketing efforts on meeting the telecommunications needs of small and medium-sized businesses; these customers generally order DS1 loops and it is rarely economic to construct DS1 facilities to serve many of the types of locations where these businesses are found.  The TRRO requires that SBC provision first and dispute later when a CLEC self-certifies that based on reasonably diligent inquiry it believes it is entitled to place the order for DS1 loop(s) to a building.  This process will help prevent provisioning delays that adversely affect business tenants in a multi-tenant location.  But, undergoing a true-up process for orders placed in error and dealing with the need to resubmit an order—for special access for example—should be avoided where possible.


Not including a definition of the term in Attachment UNE 6 leaves it up to SBC’s discretion to determine on an ad hoc basis whether a structure is a “building” or not after a CLEC has placed its order and after a CLEC has made a pricing commitment to its customer.   CLECs need a definition in UNE 6 that allows them to determine in advance to the greatest extent possible whether a customer can be served using a DS1 loop or not.   Thus, the definition of a “building” is very important.   

Q.
HOW DID THE FCC IN THE TRRO ANALYZE IMPAIRMENT WITH RESPECT TO UNBUNDLED HIGH-CAPACITY LOOPS?

A.
The FCC’s analysis focused on CLECs’ ability to deploy their own loop facilities in light of the cost of construction and the revenue opportunities available.  The FCC looked at both the number of fiber-based collocators in and the number of business lines served by wire centers as an administratively workable proxy for identifying locations where CLEC self-deployment is feasible.  In particular, the FCC focused on CLEC deployment of fiber rings in metro areas and the ability to economically connect to commercial buildings within reach of those fiber rings.  As the FCC said, 

[t]o identify which other markets likely are suitable for self-deployment of DS3- or higher-capacity loops (and those which are suitable for provision of channelized DS1-capacity service), we derive administrable proxies that correlate to the evidence of actual DS3 loop deployment in our record.  These proxies indicate when a particular building is likely to fall within the central business district, and thus close to competitive fiber rings.
  
Q.
WHAT DID THE FCC CONCLUDE?

A.
Based on its analysis, the FCC determined that CLECs are not impaired without access


*
to DS3 loops unbundled under Section 251 at any location within the service area of a wire center containing 38,000 or more business lines and four or more fiber-based collocators; and


*
to DS1 loops unbundled under Section 251 at any location within the service area of a wire center containing 60,000 or more business lines and four or more fiber-based collocators.


Unlike the determination made for dedicated transport, the FCC concluded that when looking at high-capacity loops it was appropriate to require that both the fiber-based collocator threshold and the business line threshold be met before CLECs would be considered unimpaired.  As the FCC said, 

the costs of deploying loops can vary tremendously depending on the length of the lateral that a competitor must construct between the fiber ring’s splice point and the building.  Thus, our test captures areas characterized by high revenue opportunities and the likely presence of multiple competitive fiber rings.  A test, like the one we adopt for dedicated transport, that was satisfied only by either a sufficient number of lines or a sufficient number of collocations would not account for both revenue opportunities and the scope of deployed fiber rings, and would therefore deny unbundling where carriers are impaired, for two reasons.  First, the presence of fiber rings in the absence of a sufficiently high business line count might indicate a wire center service area that happens to fall along a ring that serves other busy, high-revenue areas but that does not itself offer revenues sufficient to justify competitive deployment of high-capacity loops.  In such wire center service areas, competitive LECs might deploy fiber transport through the wire center service area but not bring fiber close enough to buildings to permit economic service to end-user customers over short laterals.  Second, the presence of a high number of business lines in the absence of a correspondingly high number of fiber-based collocations might indicate a location that offers high revenue opportunities but that is not close to existing fiber facilities or not suitable for fiber ring deployment for other reasons – for example, an otherwise suburban area that houses a small commercial development, a factory in a rural area, or an urban area with high business line count but insufficient competitive fiber deployment to indicate that the construction of competitive laterals to actual buildings would be economic at any particular capacity.  Competitive deployment of high-capacity loops to such areas would require the construction of long fiber laterals, and thus would entail extremely high costs that very likely would exceed the available revenues.

Q.
HAS THE COALITION PROPOSED A DEFINITION OF A  “BUILDING”?
A.
Yes, we have.  In Section 4.7.1 of Attachment UNE 6 we propose that the term be defined as follows:  

(B)
A “building” is a permanent physical structure in which people reside, or conduct business or work on a daily basis and which has a unique street address assigned to it.  With respect to a multi-tenant property with a single street address, an individual tenant’s space shall constitute one building for purposes of this Attachment (1) if the multi-tenant structure is subject to separate ownership of each tenant’s space, or (2) if the multi-tenant structure is under single ownership and there is no centralized point of entry in the structure through with all telecommunications services must transit.  As an example only, a high-rise office building with a general telecommunications equipment room through which all telecommunications services to that building’s tenants must pass would be a single “building” for purposes of this Section 4.7.  A building for purposes of this Section 4.7 does not include convention centers, arenas, exposition halls, and other locations that are routinely used for special events of limited duration.  Two or more physical structures that share a connecting wall or are in close physical proximity shall not be considered a single building solely because of a connecting tunnel or covered walkway, or a shared parking garage or parking area so long as such structures have a unique street address. Under no circumstances shall educational, governmental, medical, research, manufacturing, or transportation centers that consist of multiple permanent physical structures on a contiguous property and are held under common ownership be considered a single building for purposes of this Section 4.7.

Q.
CAN YOU EXPLAIN WHY THE COALITION PROPOSED THIS DEFINITION OF A BUILDING?

A.
The first requirement, that a building be a physical structure in daily use for business or residential purposes and have a unique street address, reflects what a person ordinarily would assume a building would be.  The complexity arises when one considers multi-tenant properties and structures like convention centers for which a CLEC may provide service for a special event only.



All one need do is look at the variety of living and working environments that exist in any city of any size to see that a single physical structure may consist of individual units that share a common wall, such as duplexes, row houses or townhouses, or may be subdivided into office or light-industrial space in which different people or business entities own discrete space within that structure.  If these subdivided spaces each have a unique street address, they should be treated as separate buildings.  



The Coalition’s definition results in a structure that is “multi-tenant” in nature being a single “building” when it is under single ownership, has one street address and a telephone equipment room through which telecommunications services transit.  This concept is consistent with what people would anticipate when looking at an office building—that it is a single building and would be treated as such under the FCC’s TRRO.  


It is common, however, for office buildings to share parking areas or underground garages, or to be built around a courtyard or with connecting covered walkways.  From the street, one would still consider these structures to be separate buildings.  The Coalition’s definition treats this situation as being comprised of separate buildings.  Again, we think this is consistent with what people would anticipate when looking at an office complex.



The definition excludes structures that are routinely used for special events, because it is common for telecommunications providers to arrange for temporary DS1 (and often higher) capacity loops to serve exhibitors, broadcasters and others who are participating or covering these events.  No CLEC would undertake to construct facilities into these structures for such purposes; thus, the FCC’s analysis of when it is cost-effective for a CLEC to construct its own facilities rather than rely on the incumbent is simply inapposite.  The Coalition thus excludes these situations.



The last part of the definition addresses governmental, educational and other situations where multiple constructions exist in a “campus-like” arrangement.  It seems perfectly logical that each of the structures would be treated as different buildings, but not all of the buildings may have any street address if mail is delivered to a single location for sorting and subsequent distribution.  To ensure that each structure is treated as a separate building under the parties’ agreement, we have addressed this situation explicitly in the Coalition’s definition.   
Q.
HAS SBC PROPOSED ITS OWN DEFINITION FOR THIS TERM? 

A.
Yes.  SBC proposes to define a building as follows:  
a structure under one roof or two or more structures on one premises which are connected by an enclosed or covered passageway.
Q.
OBVIOUSLY, SBC’S DEFINITION IS VERY DIFFERENT.  CAN THE MEMBERS OF THE COALITION AGREE TO USING IT IN THEIR INTERCONNECTION AGREEMENTS?

A.
No, absolutely not.  First, as a practical matter, SBC has proposed a definition that is so imprecise as to cause more disputes than it solves.  The use of the term “premises” is particularly confusing and unclear.  Second, SBC’s definition can easily be read in a way that places the maximum degree of restriction on CLECs’ ability to order DS1 loops, something SBC has every incentive to do.  Third, SBC’s definition fails to recognize that the FCC’s entire analysis focused on “commercial” buildings, not on governmental, educational or other non-commercial properties. 

Q.
CAN YOU PROVIDE SOME EXAMPLES OF THE DIFFICULTIES THAT EXIST WITH SBC’S PROPOSED DEFINITION?  
A.
Certainly.  Consider the following examples of locations where a CLEC may have one or more customers that order DS1s.

*
an average 10 story office building 

*
a state Capitol and surrounding agency buildings

*   
a large shopping mall

*
condominiums (residential and office), townhouses, and multi-family structures

*
a strip mall on a city street

*
office buildings in downtown St. Louis connected by underground passageways

*
a university campus

*
a multi-building apartment complex


Each of these situations presents the likelihood that several customers, or one customer that consists of individual agencies or departments, may order a number of DS1s.  If the term “building” is defined narrowly, a CLEC will be unable to serve all the customers, or all the agencies or departments, that want its service.  Once it has ordered 10 DS1s from SBC it must either purchase special access at a significantly higher price or refuse additional requests for service unless and until the CLEC undertakes to trench and construct a network of fiber to reach different individual structures that SBC nonetheless would categorize as a single “building.” 

Q.
CAN YOU ILLUSTRATE YOUR ANALYSIS?

A.
Yes.  For comparison purposes, start with an ordinary office building that occupies a city block and has an attached garage.  In our view this is a clear and straightforward example of single commercial structure that may contain a variety of businesses, all of which could potentially be served by constructing one fiber build from a fiber ring in the street to bring service into the building.  This structure has a unique street address that its tenants share, and the tenants’ individual premises are designated by floor numbers or suite numbers.  The Coalition’s definition treats this structure as a single “building”; SBC’s definition would do so as well because it is under a single roof. 



Moving on to the other examples I list, it quickly becomes apparent that how one defines a “building” determines the outcome for the CLEC and for the customer that wants its service.     



Consider an office park or condominium medical offices.  These structures have a uniform outward design and may be multi-tenant structures with one MPOE at the edge of the property (and hence should be treated as one building).  But in the case of condominiums, individual premises are owned, not leased, and intuitively one would expect separate ownership to mean that they should be treated as separate buildings that happen to have connecting walls.    



Similarly, consider strip malls and other shopping clusters.  In some instances, although the outward appearance is unified by design features, the retail outlets actually are separate structures, with connecting walls, that sit on property held under different ownership for individual stores.  What does SBC’s term “under one roof” mean in this context?  And, even if a mall sits on property that is under single ownership, the tenant leaseholds often have their own utility meters and their own telecommunications termination points in that space, not an MPOE on the edge of the property. 



Finally, consider the situation that is common in very large cities in which numerous office buildings are connected by underground passageways and shared underground garages.  Are buildings whose entrances at street level are a block apart – but interconnected by the underground garage – really just one building if they are owned by a large developer?

Q.
HOW DOES THE COALITION’S DEFINITION ADDRESS THE DIFFICULT SITUATIONS YOU LIST AND DISCUSS?
A.
The Coalition’s definition specifically provides that governmental, educational, medical, research and other “campus type” locations are not one “building” even though they may be connected by a passageway or a shared garage.  As a result, if a person looks at a structure and it is a discernible structure that is only “connected” to another discernible structure by a walkway or passageway or garage, then it is a separate “building.”   And, condominium, townhouse and multi-family structures are considered separate “buildings” where there are separate street addresses, rather than a single street address with separate unit numbers.  The Coalition’s definition also uses the presence of a centralized telecommunications equipment room as a determiner of what is a separate “building.”   

Q.
WHY DOES THE COALITION’S DEFINITION REQUIRE THAT THE STRUCTURE BE IN DAILY USE TO BE A BUILDING?
A.
The Coalition added this requirement to address the situation in which structures are used only intermittently — for events — and telecommunications services may be provided on a short-term basis at different levels of capacity.  For example, a CLEC may provide service to an exhibition hall using DS1 UNEs and, for a particular event, may be asked to provide service to several exhibitors that want the CLEC’s data services.  The most cost-effective way to serve an intermittent need for additional DS1s is to order additional UNEs that can be used in this type of situation.  A limit of 10 DS1s applied to this type of structure would preclude this use, even though the cost to construct fiber capacity to the structure may vastly exceed the anticipated short-term (event-driven) revenues to be gained from this intermittent use.  



The types of structures the Coalition is concerned with are convention centers, stadiums, fair grounds, concert halls, theaters, exposition halls and arenas that are not used daily by the same business entity.  In these locations demand for services is uneven and probably unpredictable; that is hardly a situation in which a CLEC would self-deploy facilities.  

Q.
IS THE COALITION’S APPROACH TO DEFINING A “BUILDING” CONSISTENT WITH THE FCC’S ANALYSIS IN THE TRRO?
A.
Yes.  The FCC looked at the cost structure of deploying high-capacity loops, acknowledged both the high fixed costs of construction and the potential delays attributable to obtaining right-of-way access, and recognized that self-deployment is economically feasible when a CLEC has constructed a fiber ring in a metropolitan area and is able to construct short laterals off that ring to reach customers in high-density locations.  The FCC further concluded that it would be appropriate to put a cap on CLECs’ ability to obtain DS1s when the economics of loop deployment would justify construction of DS3 capacity that could then be channelized into DS1s.  



It is instructive to look at what the FCC said:

150.
The economics of deploying loops are determined by the costs associated with such deployment and the potential revenues that can be recouped from a particular customer location.  Competitive LECs face large fixed and sunk costs in deploying competitive fiber, as well as substantial operational barriers in constructing their own facilities. The costs of loop construction are fixed, meaning that they are largely independent of the particular capacity of service that a customer obtains at a particular location.  For fiber-based loops, the cost of construction does not vary significantly by loop capacity (i.e., the per-mile cost of building a DS1 fiber loop does not differ significantly from the cost to construct a DS3 or higher-capacity fiber loop), but such costs do vary based on the length of the loop.  The most significant portion of the costs incurred in building a fiber loop results from deploying the physical fiber infrastructure into underground conduit to a particular location, rather than from lighting the fiber-optic cable. The record reflects that for these reasons, LECs do not typically construct fiber loop facilities at lower capacity levels, such as DS1 or DS3, but rather install high-capacity fiber-optic cables and then use electronics to light the fiber at specific capacity levels, often “channelizing” these higher-capacity offerings into multiple lower-capacity streams.

151.
In addition to the substantial fixed and sunk costs involved in deploying competitive fiber, competitive LECs also face substantial operational barriers to constructing their own facilities.  As we found in the Triennial Review Order, the construction of local loops generally takes between six to nine months absent unforeseen delay.  Competitive LECs describe on our record the possible delays affecting construction decisions and the time it takes to deploy fiber.  Often these delays are attributable to problems in securing rights-of-ways from local authorities in order to dig up streets prior to laying fiber, including lengthy negotiations with local authorities over the ability to use the public rights-of-way and obtaining building and zoning permits.  Moreover, commenters note that many local jurisdictions impose construction moratoriums which prevent the grant of a franchise agreement to construct new facilities in the public rights-of-way. 

*

*

*
    *



153.
As such, the barriers to entry impeding competitive deployment of loops are substantial:  The costs of the loops themselves, as well as costs associated with accessing right-of-ways and obtaining building access do not generally vary with demand.  As we found in the Triennial Review Order, the costs of loop deployment vary due to factors such as regional differences in costs of construction; the length of the fiber lateral that competitor must construct from the splice point on the relevant ring to the customer location; and the availability of reasonable access to rights-of-way.

154.
While the fixed and sunk costs for constructing loops are quite high, economies of scale in deployment can accrue when carriers construct loops to locations that are geographically close to the transport network, assuming other barriers do not preclude construction.  This is especially true in urban areas where the concentration of potential customer locations – and thus of revenue opportunities – is very dense.  Competitive carriers explain that when they build fiber rings in a metropolitan area, they do so in a manner that identifies geographically proximate commercial buildings that house as many potential customers as possible, and attempt to design and build the ring such that it directly passes and can be used to serve as many of those buildings as possible. As such, the record shows that carriers are able to self-deploy or to use competitive DS3 loop facilities in large metropolitan areas where buildings are either directly connected to a competitive fiber ring, or likely would require the construction of only a short lateral from a nearby splice point where buildings are either directly connected to the fiber rings, or lie in narrow geographic corridors close to these rings.  Given the high cost of constructing the “lateral” fiber connecting a building to the fiber ring’s splice point, carriers generally will construct these laterals only to buildings located in narrow geographic corridors close to their existing fiber rings.  Moreover, the record indicates that carriers can sometimes economically serve lower-capacity customers (e.g., customers at the DS1 capacity level) in multi-tenant buildings because the incremental costs of providing channelized capacity over a higher-capacity fiber loops are minimal when one or more other customers in a building are already served by competitive fiber of sufficient capacity, or the likelihood of capturing customers at higher capacity justifies deployment of facilities that can be channelized to the DS1 level. Thus, the record indicates that when deciding whether and where to build their own facilities, competitive LECs target areas that offer the greatest demand for high-capacity offerings (i.e., that maximize potential revenues) and that are close to their current fiber rings (i.e., that minimize the costs of deployment).  The evidence in the record shows that the highest concentration of competitive LEC deployment of loops in the central business districts of large metropolitan areas are near where competitors have already deployed fiber rings.

Q.
BASED ON ITS ANALYSIS, DID THE FCC DETERMINE THAT SELF-DEPLOYMENT IS COST-EFFECTIVE FOR DS1 LOOPS?
A.
No, what the FCC found is that: “(1) competitive deployment of DS3-capacity loops is in some cases economic; [and] (2) competitive deployment of stand-alone DS1-capacity loops is rarely if ever economic, but competitors are nonetheless able to provide DS1-capacity service using a competitively deployed, higher-capacity facility . . . .”
  The FCC went on to say that

We emphasize, however, that economic conditions surrounding competitive deployment of DS3-capacity loops permit inferences regarding potential deployment in the context of DS3 loops that would not be appropriate in the context of DS1 loops.  A DS3 loop has 28 times the capacity of a DS1 loop, and thus offers a substantially greater revenue opportunity. This critical difference forecloses an approach that would treat the different capacity facilities as though they were the same.  The record before us indicates that competitive carriers typically do not provision stand-alone DS1 loops (i.e., loops at the DS1 capacity provisioned either by the competitive LEC itself or a third-party provider unaffiliated with the incumbent LEC) to serve customers at the DS1 capacity level. Rather, the record indicates that competitive carriers can sometimes provide facilities-based service at the DS1 capacity where they, or another competitive carrier, have rationalized the costs of a DS3- or higher-capacity fiber loop by providing high-capacity services to one or more other customers within the same building (so-called “anchor” tenants). Competitive LECs provide evidence that, in such cases, they sometimes find it economic to self-deploy higher-capacity facilities that may be used to serve a particular customer at the DS1 level.  Additionally, competitive LECs are sometimes able to purchase wholesale capacity to serve a DS1 customer from another competitive carrier that is serving a customer at the DS3-capacity level or higher level in the same building.
 

Q.
WHAT DO YOU RECOMMEND?

A.
I recommend that the Commission adopt a definition of “building” that is consistent with and carries out the FCC’s conclusions regarding when it is reasonable to require CLECs to construct their own facilities and when it is not.  As the FCC said, 
our DS1 loop impairment analysis is grounded on our conclusion that competitive LECs can supply DS1-capacity service in buildings already served by a higher-capacity facility, but cannot deploy stand-alone DS1-capacity loops on an economic basis.  With regard to DS1 loop impairment, then, we do not assess whether the economic conditions in a wire center permit construction of a DS3 loop by a carrier expecting the high revenues associated with that loop, but rather whether it is likely that other competitive carriers have already deployed or will deploy such high-capacity facilities to buildings throughout the wire center serving area, thus making DS1-level use of those deployed facilities potentially viable.
 

The Coalition’s proposal defines a building in terms that accommodate the variances in actual locations that customers ask CLECs to serve.  

CONTRACT TERMS FOR THE SITUATION WHEN A CLEC

PERFORMS THE COMBINING OR COMMINGLING
UNE 6:  Contract Section 2.17

Q.
WHY DID THE COALITION PROPOSE LANGUAGE TO ADDRESS SBC’S OBLIGATIONS WHEN A CLEC DECIDES TO PERFORM THE COMBINING OF § 251 UNEs OR THE COMMINGLING OF NETWORK ELEMENTS ITSELF?  

A.
We proposed the contract language set forth in Section 2.17 because CLECs will need an operational mechanism through which to implement combinations (or commingled arrangements) that consist of unbundled local switching and UNE loops.  SBC Missouri is required to make local switching available as an unbundled network element under § 271.  SBC Missouri has not offered CLECs this element on an unbundled basis as part of this agreement, however.  Instead, SBC Missouri insists that none of the network elements required to be provided under § 271 should be included in this interconnection agreement and argues that the terms and conditions for access to these elements is not a matter for inclusion in an agreement negotiated and arbitrated under § 252 of the Act.  CLECs have put the question of how they will obtain access to network elements required to be unbundled under § 271 squarely before the Commission.  If the Commission agrees that these elements must be made available under this agreement, then another question arises for CLECs that have been providing service to customers in Missouri using the UNE Platform (UNE-P) — how will CLECs combine new unbundled switching arrangements that are not § 251 UNEs with a § 251 UNE loop?

Q.
WILL SBC MISSOURI COMBINE THESE ELEMENTS AND PROVIDE THEM AS A COMBINATION OR AS A COMMINGLED ARRANGEMENT?
A.
Thus far, SBC Missouri’s position has been that it will not combine and will not commingle a § 251 UNE loop with a § 271 unbundled local switching.  This is the arrangement that would be needed to create a “substitute” for UNE-P.

Q.
ARE CLECS WILLING TO DO THE COMBINING/COMMINGLING THEMSELVES?

A.
Yes, but SBC Missouri has been steadfast in its opposition to CLECs performing any action that directly touches SBC Missouri’s network.  When CLECs initially sought access to the switching/loop/transport combination that SBC Missouri utilized to serve its own customers, CLECs were willing to perform the combination themselves, but SBC Missouri vehemently opposed it.  I anticipate that SBC Missouri’s stance has not changed.  CLECs’ position is that, if SBC Missouri will not allow CLECs to perform the combining/commingling themselves, then SBC Missouri must make available a secure location where CLECs can do that work without touching SBC Missouri’s network directly.  It is grossly unfair for SBC Missouri to refuse to perform this activity for CLECs yet deny CLECs the ability to do this for themselves in a manner that ensures CLECs do not touch SBC Missouri’s network.  The language in Section 2.17 would accomplish this. 


Recommended Language:   Section 2.17

2.17
Combinations – CLEC Performs the Combining

The following terms will govern in the event that CLEC elects to perform its own combining of certain UNEs.  CLEC’s election to perform its own combining of certain UNEs in no way effects SBC MISSOURI’S obligation to continue to combined UNEs on behalf of CLEC.

2.17.1
Within sixty (60) days of receipt of a request from CLEC , SBC MISSOURI will construct a secured frame room in the central office or, if space is not available, external cross connect cabinet until space becomes available in the central office at no additional cost to CLEC where CLEC may combine UNEs.  CLEC can access the secured frame or the external cross-connect cabinet without having to collocate.
2.17.2
When a CLEC orders elements for combining at the secured frame or cabinet, SBC MISSOURI will cross-connect those elements to the frame or cabinet at no additional charge to the CLEC, beyond the recurring and non-recurring charges provided for the elements themselves under this agreement (e.g., for a loop and port combination), SBC MISSOURI  will cross-connect the loop and the port to the secured frame or cabinet, and the CLEC will pay applicable recurring and non-recurring charges for the loop and the port, but there is no charge for use of the frame or cabinet and no charge for a cross connect from loop to frame/cabinet or from port to frame/cabinet).  SBC MISSOURI may not collect a Central Office Access Charge when CLEC combines elements at the frame or cabinet under this section.
2.17.1.3
SBC MISSOURI and CLEC shall negotiate a mutually agreeable method of wiring for cross connects at the secured frame or cabinet.  During such period of negotiation or until a mutually agreeable method of wiring is established, the CLEC may obtain from SBC MISSOURI, the combining services for Network Elements at a non-recurring charge to be set by SBC MISSOURI at any amount not to exceed $44.92 for simple business orders and $98.31 for complex business orders.  This charge shall apply in addition to any other applicable recurring and non-recurring charges.  

2.17.1.4
A CLEC may order multiple elements on a single LSR for combining at the secured frame or external cabinet, in accordance with the terms and conditions for ordering and provisioning of UNEs as set out in Attachment 7, Ordering and Provisioning Unbundled Network Elements.
2.17.1.5
SBC MISSOURI will develop performance measures related to the timeliness and accuracy of its provisioning of elements for combining at the secured frame or external cabinet, during the six-month review process as set out in Attachment 17.
Q.
WOULD THE COMMISSION’S ADOPTION OF BIRCH’S AND THE COALITION’S LANGUAGE IN SECTION 2.17 IMPOSE A RADICALLY NEW OBLIGATION ON SBC?

A.
No, it would not.  Section 14.3 of Attachment 6 in the M2A already addresses combinations and already requires SBC Missouri to provide a secure location (i.e., a secured frame or external cabinet) for CLECs to combine network elements if SBC elects not to do this work.  There is nothing new being proposed here.  
DISPUTED ISSUES RELATED TO
BONA FIDE REQUEST PROCESS
UNE 6:  Contract Sections 2.36.9 and 2.36.13 
Q.
WHAT DISPUTES REMAIN REGARDING THE BFR PROVISIONS IN ATTACHMENT 6?  

A.
Although we resolved several disputes in the BFR provisions, we still have disputes in Section 2.36.9 and 2.36.13.  I will first address the two disputes over language in Section 2.36.9 that deal with the content of the BFR quote that SBC is to provide and the rates that SBC will be required to use in pricing the BFR.  

Issue:  Section 2.36.9

Q.
PLEASE DESCRIBE THE FIRST DISPUTE AND THE COALITION’S PROPOSAL.

A.
We are seeking certainty as to what will be included in the quote that SBC provides to the CLEC requesting the BFR.  We have reached agreement that the quote must have, at a minimum, a description of the UNE, whether it is available, and the applicable rates (including recurring and non-recurring rates), and the installation intervals.  However, we need two additional items to solidify the certainty that this quote should bring.  First, we propose to add the word “Final” to define the type of quote that SBC provides under this process.  The current language just requires SBC to provide a quote and presumably, this would allow SBC to provide additional quotes that change the pertinent information that the CLEC begins to rely upon in this process.  We believe that the word “Final” signifies that SBC needs to complete its full analysis to provide the minimum information and that once the quote is issued, that it is final and not subject to further modifications by SBC.  



Second, the Coalition also is adding language that would require SBC to advise a CLEC, in this Final Quote, the date of availability for the UNEs provided under the BFR.  Currently, SBC does not have to do so and, therefore, there is little or no certainty of when the element(s) will be provided.  This deficiency alone often causes the CLEC not to use the BFR process because even with the information contained in the existing quote, the CLEC rarely finds out a date by which the UNE will be provided.  By including a date of availability in the Final Quote, a CLEC will be able to determine if the time frame works to service its customer and/or work with its customer to ensure that the SBC quoted date is acceptable.  In addition, to the extent that the date is unacceptable to the CLEC, then the CLEC can begin discussions with SBC to see if the date can be changed in a mutually agreeable manner.  

Q.
WHAT IS THE SECOND DISPUTE WITHIN SECTION 2.36.9 REGARDING THE TERMS FOR BFR’S IN ATTACHMENT UNE 6?

A.
The second dispute concerns the rates that should apply to the UNEs requested under the BFR process.  The Coalition has added language that states:

SBC MISSOURI shall determine all costs of the Unbundled Network Element BFR, and the rates to be charged therefore, consistent with the pricing principles of the Telecommunications Act of 1996.

The Coalition proposed this language to provide guidance for the pricing of UNEs in the BFR process.  If the network element is required to be unbundled under § 251 of the Act, it will be priced at TELRIC; if it is a network unbundled under § 271, then it will be priced in accordance with the “just and reasonable” pricing standard also set out in the Act.   

Q.
WHY IS THE COALITION PROPOSING THIS LANGUAGE?

A.
The primary purpose of our language is to provide certainty in what standard for pricing applies to different types of network elements.  Our language clearly states that to the extent that the Act’s TELRIC principles would apply to a particular aspect of the development of a § 251 UNE (i.e., the cost associated with the provision of the UNE and its components), then the TELRIC principles would apply.  At the same time, if there are aspects of the development of the UNE that are not covered by § 251 of the Act, but are subject to other pricing principles under the Act, then SBC could propose different costs.  But the important aspect of the Coalition’s language is that if the Act applies to any aspect of the UNE developed under the BFR (as we have done hundreds of cost studies on various UNEs), then the pricing principles of the Act should apply.  This language provides much needed standards to prevent SBC from pricing a UNE developed under BFR in a manner that is inconsistent with the Act.

Issue:   Section 2.36.13

Q.
PLEASE DESCRIBE THE DISPUTE ON THIS BFR PROVISION.

A.
Section 2.36.13 of Attachment UNE 6 deals with the implementation of the BFR once the parties have reached an agreement on the terms, conditions and rates.  As currently worded, the provision simply tells the parties to cooperate in preparing the amendment to effectuate the ordering of the new UNE.  However, in the real world, the “cooperation” leads only to more delays in finalizing the amendment and obtaining Commission approval.  Keep in mind the context of the UNE BFR request – the CLEC has identified a need for a specific, yet undeveloped UNE and has incurred delay and expense in the BFR process to get that UNE defined, created, and priced.  The delay costs the CLEC time, money, and resources and, therefore, once both parties have reached agreement on the terms, conditions, and rate for that new UNE, then both parties should move with expediency to get the UNE in place so that the CLEC can begin placing orders (and SBC can start charging rates).  As a result, the Coalition proposed the following language to be added to Section 2.36.13:

The Parties agree to prepare and file such amendment expeditiously.

Q.
WHY IS THIS ADDITIONAL LANGUAGE AN IMPORTANT AND NEEDED CHANGE?

A.
The BFR process, by its very nature, is a lengthy one.  Given the delay that has already occurred during the BFR process to obtain final agreement to the development and access to the BFR UNE, the parties should be working towards ensuring that the provision of the BFR UNE is not further unduly delayed after agreement has been reached on all terms, conditions, and rates.  Once that agreement has taken place, then SBC should be expected to work on the ICA amendment process “expeditiously” to ensure that SBC will not drag its feet to implement the agreement.  

SPECIFIC CONTRACT LANGUAGE DISPUTES
UNE 6:  Contract Sections 2.1, 4.4.1.2, and 2.32 

Issue:  UNE 6 — Section 2.1

Q.
WHY IS THE COALITION OBJECTING TO SBC’S PROPOSED LANGUAGE REGARDING THE GEOGRAPHIC AREA IN WHICH IT IS REQUIRED TO PROVIDE ACCESS TO UNBUNDLED NETWORK ELEMENTS?

A.
We object to the problematic aspect of the following language, because of our concern that it could be interpreted by SBC to restrict CLECs’ access and use of UNEs to providing services limited by the geographic boundary of its local calling areas.  CLECs are not required to mirror the incumbents’ local calling areas when setting up their own serving areas.  All that the Coalition’s language is intended to do is make clear that SBC’s obligation extends throughout its certificated territory.  The disputed language is shown below:

2.1
This Attachment sets forth the terms and conditions pursuant to which SBC MISSOURI agrees to provide CLEC with access to Unbundled Network Elements under Section 251(c)(3) and under Section 271 of the Act in SBC MISSOURI’s incumbent local exchange areas for the provision of CLEC’s Telecommunications Services.  The Parties acknowledge and agree that SBC MISSOURI is only obligated to provide make available UNEs and access to UNEs to CLEC in SBC MISSOURI’s certificated territory within the state of Missouri incumbent local exchange areas.  SBC MISSOURI has no obligation to provide such UNEs to CLEC at locations where SBC MISSOURI has facilities and equipment outside of its certificated territory.  The Parties agree that CLEC’s local calling areas are not required to match SBC MISSOURI’s local calling areas or match SBC MISSOURI’s exchange boundaries.  Therefore, nothing in this Section 2.1 is intended to preclude CLEC from obtaining unbundled network elements from SBC MISSOURI within SBC MISSOURI’s territory and using such unbundled network elements to provide Telecommunications Services that cross SBC MISSOURI’s exchange boundaries and local calling areas, including UNE section 251 and section 271 meet point arrangements with other incumbent LECs. for the purposes of CLEC providing and/or extending service outside of SBC MISSOURI’s incumbent local exchange areas.  In addition, SBC MISSOURI is not obligated to provision UNEs or to provide access to UNEs and is not otherwise bound by an 251(c) obligations in geographic areas other than SBC MISSOURI’s incumbent local exchange areas. 

Issue:  UNE 6 — Section 4.4.1.2

Q.
WHY DOES THE COALITION DESIRE TO DEFINE THE TERM “SPARE” AS IT APPLIES TO LOOPS?

A.
The Coalition’s purpose was to address the situation in which a loop is being used by SBC (or another competitor) to serve a customer and that customer is migrating its service to CLEC as its provider.  If the customer’s service is working fine, a CLEC naturally wants to avoid potential disruption to a new customer’s service and one way to accomplish a smooth transition is to re-use the loop facility serving the customer.  In the re-use situation, there appears to be no need and no benefit to taking the loop out of service and putting into a “pool” of available loops to be reassigned.  

Issue:  UNE 6 -- Section 2.32

Q.
WHAT IS THE DISPUTE REGARDING ORDER REJECTIONS AND ERROR CODES?

A.
The Coalition has proposed language that would require SBC to advise CLECs of the errors that can cause orders to reject, recognizing that a list and explanation of SBC’s standard error codes would suffice.  The Coalition also has proposed that SBC notify CLECs thirty days prior to changing the standard error codes.  CLECs sole purpose in requesting this language is to improve and keep current their understanding of errors that will cause orders to reject and fall out for manual handling or be returned for correction.  SBC rejected all of CLECs’ language.
SPECIFIC ISSUES IN UNE ATTACHMENTS 7 AND 8

UNE 7:  Contract Sections 1.7.1, 1.7.1.1, 3.2 and 8.1
UNE 8:  Contract Sections 3.1, 7.6, 7.9 and 5 (entire)

Q.
PLEASE DESCRIBE GENERALLY WHAT IS CONTAINED IN AND DISPUTED IN UNE ATTACHMENT 7.  

A.
Attachment 7 sets out the terms and conditions for ordering and provisioning of unbundled network elements.  The Attachment also contains Exhibit A which identifies the specific functions for pre-ordering, ordering and provisioning, and post service order EDI transactions for the UNEs and certain UNE combinations.   Three disputes that exist here are rooted in disputes discussed in the Direct Testimony of Ed Cadieux and Rose Mulvany Henry—(1) the Coalition’s objection to SBC’s “lawful” UNE language; (2) the Coalition’s proposed language that states that the terms “network element” and “UNE” include both § 251 and § 271 elements unless the context indicates otherwise; and (3) the Coalition’s proposal that the UNE Attachments provide for commingled arrangements.  I will not address those disputes here, but will address the other important disputes in this Attachment.

Issue:
Attachment UNE 7, Sections 1.7.1 and 1.7.1.1

Q.
WHAT IS THE NATURE OF THIS DISPUTE?

A.
The dispute with respect to these sections reflects SBC’s desire to delete from the UNE Attachments any of the terms and conditions that apply to unbundled local switching.   The Coalition’s language retains provisions that are in the M2A.

Issue:
Attachment UNE 7, Section 3.2 

Q.
WHAT IS THE COALITION’S PURPOSE IN PROPOSING THE LANGUAGE IN THESE SECTIONS THAT SBC OPPOSES?
A.
Section 3.2 already provides that the parties will train their employees not to discriminate and not to disparage the other party to its customers.  CLECs are proposing an additional sentence that requires both parties to monitor their employees’ conduct and take appropriate disciplinary action if an employee does not comply with the training SBC and CLEC have agreed to provide.  


Recommended language:   Section 3.2


Each Party will train its employees who have contact with the other Party not to discriminate against the other Party and not to disparage the other Party to the other Party’s customers. Each Party agrees to appropriately monitor the conduct of its employees and agrees to take disciplinary action against any employee that discriminates against the other Party or disparages the other Party to the other Party’s customers.

Issue:  Attachment UNE 7, Section 8.1

Q.
WHAT IS THIS DISPUTE?

A.
First, the Coalition is simply seeking a response to disputed bills within a reasonable time frame, recognizing that a 90-day time frame will not be sufficient to address all disputes.  Notably, CLECs are not suggesting that they are not responsible for paying the disputed bill if SBC does not respond in this time frame.  Furthermore, the language explicitly allows the parties to agree on a longer time frame for a response.  



Second, the Coalition proposes that if a dispute is resolved in a CLEC’s favor, that SBC apply the credit to the BAN which was the subject of the dispute.  What CLECs want to avoid is SBC issuing credits to BANs that have very little activity with the result that the credit is not actually received by CLEC for many months.  

Issue:  Attachment UNE 8 --- Section 3.1, Section 7.6 and Section 7.9
Q.
WHAT IS THE NATURE OF THE PARTIES’ DISPUTE IN ATTACHMENT 8 – UNE MAINTENANCE, SECTIONS 3.1, 7.6 AND 7.9?

A.
The CLECs have proposed language that acknowledges that the parties’ mutual objective is to identify the source of any service problems and correct them, rather than simply treating the symptoms a customer is experiencing.  (The language for Sections 3.1 and 7.6 is shown below.)  CLECs are not looking for any guarantees, nor are they looking to require SBC to identify problems on their networks, much less correct them.  The reality is that not all troubles are easy to diagnose, and some are intermittent.  A joint test can help to locate the source of repeat troubles.  CLECs consider their proposals reasonable; SBC has rejected them and offered us no alternative language.

3.1
SBC MISSOURI technicians will provide repair service on Lawful Unbundled Network Elements and Lawful Combinations, and Commingled Unbundled Network Elements that is at least equal in quality to that provided to SBC MISSOURI customers; trouble calls from CLEC will receive response time and priorities that are at least equal to that of SBC MISSOURI customers.  CLEC and SBC MISSOURI agree to use the severity and priority restoration guidelines set forth in SBC MISSOURI MMP 94-08-001 dated April 1996, and as subsequently modified.  Performance Measurements are found in Attachment 17.  The Parties agree that their mutual objective is to identify and correct the cause of the trouble requiring repair, not simply eliminate a symptom of the underlying trouble.  Where SBC MISSOURI identifies the cause as being within SBC MISSOURI’s network, facilities and control, SBC MISSOURI shall take appropriate steps to correct the cause of the trouble.  CLEC shall be responsible for correcting the cause of the trouble if the cause lies in CLEC’s network, facilities and control.  The Parties further agree that, where the root cause of the underlying trouble is debatable or difficult to identify, CLEC and SBC MISSOURI may schedule a technical meeting; where the same trouble has been reported after initial attempts have been made to correct it, CLEC and SBC MISSOURI shall schedule a technical meeting.

7.6
When SBC MISSOURI responds to a CLEC trouble ticket with “no trouble found,” CLEC may request a joint test to be conducted by an SBC MISSOURI technician and, at CLEC’s discretion, either a CLEC technician, a vendor technician and/or CLEC’s NOC.

Issue:  Attachment UNE 8--Section 5 in its entirety

Q.
WHAT IS THE DISPUTE REGARDING EMERGENCY RESTORATION OF SERVICE?

A.
The Coalition remains baffled as to why this language is in dispute.  The wording that CLECs are proposing comes directly from the M2A, except that CLECs show the language as a list of items believing it is easier to read in this format.  CLECs understood that these procedures already were agreed to by SBC and CLECs are only seeking to retain them.  

DISPUTED ISSUES IN UNE ATTACHMENT 10

AND APPENDIX PRICING

UNE 10:  Entire
Appendix Pricing--UNE:  Sections 1.6.1, 2.3, 5.0-5.9 
Q.
WHAT IS ATTACHMENT 10 AND WHY IS IT IMPORTANT?
A.
Attachment 10 contains the terms and conditions that define SBC Missouri’s and the CLEC’s obligations and rights regarding SBC Missouri’s provision of customer usage data.  This Attachment contains important provisions that:

· Identifies the types of usage data that SBC Missouri provides to Birch when Birch orders and utilizes UNEs (Sections 3.0 - 3.2);

· Defines the financial responsibility and revenue adjustment process for 976 intraLATA information service revenues billed to Birch by SBC Missouri (Sections 3.3 – 3.4);

· Defines the customer usage data format that the parties have been using since the beginning of interconnection arrangements (Sections 4.0 - 4.4);

· Defines the usage data reporting requirements between the parties, including timeframes for provision of daily usage files (“DUFs”), and applicable rates (Sections 5.0 - 6.0);

·  Requires SBC Missouri to provide Local Account Maintenance to Birch when Birch purchases UNEs, which allows Birch to obtain information and to modify orders based on Birch customer needs; and defines the terms and conditions for the pre-subscribed intraLATA and/or interLATA toll provide (“PIC”) changes. (Sections 7.0 - 7.3); and

· Defines the terms and conditions for Alternate Billed Calls, which include “Incollects” and “Outcollects” (Sections 8.0 - 8.3).

Q.
SHOULD THE PROVISION OF CUSTOMER USAGE DATA CONTINUE UNDER THE SUCCESSOR AGREEMENT?
A.
Yes.  SBC is proposing to delete the entirety of Attachment 10, just as it is proposing to delete all of the contract terms and conditions applicable to unbundled local switching.  However, SBC is required to provide unbundled local switching, local loops and local transport under § 271 and the terms and conditions under which these network elements will be provided must be contained within the successor ICA. Accordingly, the terms and obligations for the provision of customer usage data must remain as well.  In addition, at the very least, SBC Missouri is obligated to provide local switching through March 11, 2006, and therefore, I believe that it is necessary to have the terms and conditions, all of which this Commission has reviewed, approved, and interpreted, contained in the successor agreement.  

Q.
WHAT IS YOUR RECOMMENDATION REGARDING ATTACHMENT 10?
A.
I recommend that the Commission retain Attachment 10 in its entirety as approved in the M2A.

Issue:  Appendix Pricing – UNE – Section 1.6.1

Q.
WHAT IS THE DISPUTE BETWEEN THE PARTIES ON THIS PROVISION?

A.
Section 1.6.1 of this Appendix defines the category of switches that SBC provides to CLECs.  The language is the identical language currently found in the M2A.  The Coalition seeks to retain this language (although SBC erroneously marked the language as SBC proposed language).

Q.
WHY SHOULD THIS PROVISION BE RETAINED IN APPENDIX PRICING?

A.
For two reasons.  First, as explained by Ms. Mulvany Henry, SBC remains under an obligation to provide unbundled local switching under § 271 of the Act.  We know of no reason at this time that the rate structure for unbundled local switching will change.  Thus, we should retain the relevant definitional provisions for the unbundled local switching rates.  Second, under the FCC’s Transition Plan, SBC is required to continue to provide Mass Market switching to each CLEC’s embedded customer base.  While SBC is still allowed to implement higher rates, the existing rate structure, including the four categories of switches, remains in place.  Thus, the provision defining those categories should be retained.  

Issue:  Appendix Pricing – UNE – Section 2.3

Q.
DOES SBC PROPOSE TO CHANGE SECTION 2.3?  IF SO, WHY?

A.
Apparently so.  In the latest draft of Appendix Pricing - UNE received from SBC, SBC identified the last sentence in Section 2.3 as CLEC proposed language, thereby indicating that SBC wants the language removed from the Appendix.  We can only assume that SBC wants to take this sentence out because it relates to measuring a function of the switch.  One of the primary aspects of SBC’s approach to the UNE Attachments in implementing USTA II and now in proposing the SBC Temporary Rider, is simply delete any and all references to unbundled local switching, switching and the functions associated with switching.  This appears to be a prime example of that approach.

Q.
SHOULD THIS SENTENCE BE RETAINED?

A.
Yes, SBC continues to be obligated to provide unbundled local switching pursuant to § 271 of the Act; and SBC is still obligated to provide unbundled local switching to the CLECs’ embedded base of customers for the duration of the Transition Plan.  The reason that this language becomes important is that it continues to place SBC under an obligation to provide notice of when it will begin to measure busy/don’t answer features of the switch and ensure that there will be no true-up of rates when, and if, SBC implements this function.  This provision thus creates certainty for the CLECs to know when and if SBC will impose new rates and provide a new function in the future.

Issue:  Appendix Pricing – UNE – Sections 5.0 through 5.9


Q.
WHAT DO THESE SECTIONS DEAL WITH IN APPENDIX PRICING – UNE?

A.
Sections 5.0 through 5.9 delineate the compensation for local, intra-LATA and InterLATA toll calls, and other toll calls.  At the time that the interconnection agreements evolved and particularly with respect to the M2A, the parties negotiated and created call flows that identify the components of each type of call and the applicable rates to each component.  Each of these provisions, while extremely technical in nature, define the components and rates for each type of call, which is an extremely valuable aspect of this Appendix.

Apparently, in order to implement SBC’s interpretation of the TRRO, SBC proposes to delete all of the calls flows (and therefore, the identification of which rates apply to each component of each call).  The Coalition strongly objects to deletion of the existing sections.

Q.
WHY?

A.
The Coalition objects to deletion of these call flows for several reasons.  First, under the successor interconnection agreement, it will remain imperative that the parties have call flows and identification of rates to each call component.  Even though the law may have changed to some degree, the technical flow of calls will likely not change.  Therefore, all of the hard and tedious work that the parties expended when these original call flows and applicable compensation were created should not be lost simply because SBC wants to wipe out any semblance of definitions and certainty as to which rates apply to the various components of a call.  

Second, as we have discussed earlier, SBC remains under an obligation to provide various network elements, including unbundled switching, to CLECs under § 271 of the Act.  Therefore, it will be necessary to retain the call flows to identify the components of each call and the appropriate compensation associated with the provision of that call.  

Third, at a minimum, SBC still remains obligated to provide switching, loops, and dedicated transport for the Transition Plan or March 11, 2006.  The call flows and their resulting definitions will remain in place, and, therefore, should be included in the interconnection agreement to diminish any potential disputes over the appropriate pricing for each type of call.

Q.
HAVE YOU ATTACHED TO YOUR DIRECT TESTIMONY ALL OF THE UNE ATTACHMENTS?

A.
No, we have not.  Attachment UNE 6 is provided as an Exhibit to Ed Cadieux’  Direct Testimony and is not reproduced as an Exhibit here because of its length.  I  have attached UNE 7, UNE 8, UNE 10 and Appendix Pricing (as Exhibits A, B,  C and D respectively) to aid the Commission in analyzing our contract language disputes.  
Q.
DOES THIS CONCLUDE YOUR TESTIMONY?
A.
Yes, it does.

EXHIBIT A

ATTACHMENT 7:  ORDERING AND PROVISIONING

LAWFUL UNBUNDLED NETWORK ELEMENTS

1.0
General Requirements

1.1 SBC MISSOURI will provide pre-order, ordering and provisioning services to CLEC associated with Lawful unbundled Network Elements (“Lawful UNEs”), pursuant to the requirements set forth in this Attachment 7:  Ordering and Provisioning – Lawful Unbundled Network Elements.  As used herein and in Attachment 6, the terms “Unbundled Network Elements” (whether or not used with initial caps) and “UNEs” include those network elements that are required to be unbundled under Section 251 and and those required to be unbundled under Section 271 of the Telecommunications Act.
1.2
Charges for the relevant services provided under this Attachment are included in Appendix Pricing Lawful UNE – Schedule of Prices to Attachment 6.
1.3
CLEC may order, and SBC MISSOURI will fill orders, for Lawful Unbundled Network Elements as defined in Attachment 6.  Multiple individual Elements may be requested by CLEC from SBC MISSOURI on a single Local Service Request (LSR) for a specific customer, without the need to have CLEC send an LSR for each Element.

1.4
CLEC may order, and SBC MISSOURI will fill orders, for specified combinations of Lawful Unbundled Network Elements and for Commingling, as provided for and consistent with the defined requirements, as defined in Attachment 6.  Combinations of Lawful Section 251 Unbundled Network Elements may be requested by a CLEC from SBC MISSOURI on a single LSR for a specific customer, without the need to have CLEC send an LSR for each Element.  When no entrance facility is required, CLEC may request an EEL on an LSR without having to submit separate LSRs and ASRs, so long as the EEL components all have the same characteristics (i.e., the same speed, grade, etc.).  In accordance with the Change Management Process, SBC MISSOURI agrees to provide additional electronic methods for ordering Lawful EELs on an LSR without need for a separate ASR as those ordering requirements are developed by the industry standard Ordering and Billing Forum.
1.5
For all Lawful Uunbundled Network Elements and Combinations ordered under this Agreement, SBC MISSOURI will provide pre-order, ordering and provisioning services equal in quality and speed (speed to be measured from the time SBC MISSOURI receives the service order from CLEC) to the services SBC MISSOURI provides to its end users for an equivalent service.  When Lawful UNEs are ordered in combination or commingled arrangement, for example, loop and switch port, the service must be supported by all the functionalities provided to SBC MISSOURI local exchange service customers.  This will include but is not limited to, MLT testing, Dispatch scheduling, and Real time Due Date assignment.  The ordering and provisioning to support these services will be provided in an efficient manner which meets the performance metrics SBC MISSOURI achieves when providing the equivalent end user services to an end user.

1.6
CLEC and SBC MISSOURI will use two types of orders to establish local service capabilities based upon a Lawful UNE architecture:

1.7.1
When CLEC orders an unbundled Local Switch Port, and does not order customized routing, SBC MISSOURI will provide CLEC access to SBC MISSOURI local network elements for the purposes of completing CLEC end user calls without the need for an order for the following Network Elements: Common Transport; Signaling and Call Related databases; and Tandem Switching. CLEC will pay the charges for usage of those elements in accordance with Appendix Pricing UNE – Schedule of Prices.
1.7.1.1
When CLEC utilizes UNE switching, SBC MISSOURI will not delete the associated LIDB database information (except as outlined in Attachment 6, Section 9.4.4.3.1) or Directory Listings database information unless requested by CLEC.  SBC MISSOURI will use a mechanized process to ensure that SBC MISSOURI directory listing, 911, and LIDB information for the end-user is not deleted during the process of converting that customer from service provided by SBC MISSOURI to service provided by a CLEC.  In addition, for directory listings, when CLEC submits local service requests (LSRs) for UNE loop and port combinations "as specified" or for "stand alone" UNE switch ports, CLEC will have the option of whether to populate the LSR Directory Listing ("DL") Form.  Under these circumstances, SBC MISSOURI will treat non-submission of the DL Form as instruction to SBC MISSOURI that the CLEC's end-user listing(s) is to remain the same as the listing(s) currently appears in SBC MISSOURI directory listing databases.

1.7.2
Customer Specific Lawful unbundled Network Elements are Lawful unbundled Network Elements provided by SBC MISSOURI to CLEC that are used to provide a Telecommunications Service to a single CLEC Customer.  Customer Specific Lawful unbundled Network Elements include the Local Loop, and any combination thereof (e.g. local loop).  The customer specific Pprovisioning orders, for capacities of DS-1 or less will be based upon OBF LSR forms, and will be used in ordering and provisioning Customer Specific Lawful unbundled Network Elements.  SBC MISSOURI agrees that the information exchange will be forms-based using the Local Service Request Form, End User Information Form, Loop Element Form (formerly Loop Service form) and Switch Element Form (formerly Port Form) developed by the OBF. Provisioning orders for capacities of DS3 and above will be submitted as mutually agreed to by the Parties, including, but not limited to, the use of ASRs.  CLEC and SBC MISSOURI will translate ordering and provisioning requests originating in their internal processes into the agreed upon forms and EDI transactions.
1.8
SBC MISSOURI will provide CLEC, upon request and not more than once per quarter, an electronic compare file that will contain the subscriber information stored in the SBC MISSOURI 9-1-1 database for end-user customers served by CLEC through Lawful UNE switch ports.  CLEC may request that electronic compare files be provided for all of CLEC's Lawful UNE switch port customer accounts in MISSOURI (sorted by NPA), or by specific NPA.  At CLEC’s option, SBC MISSOURI will provide the electronic compare file on diskette, or by e-mail to CLEC.  The compare file will be created in accordance with NENA standards on data exchange.  Requests for electronic compare files will be processed by SBC MISSOURI within 14 days of receipt of CLEC's request.  CLEC will review the electronic compare file(s) for accuracy, and submit any necessary corrections to SBC MISSOURI via the appropriate 911 listing correction process.  Should CLEC wish to obtain the 911 compare file more frequently than once per quarter, terms and conditions for such additional access will be mutually agreed by the parties.

2.0
Ordering and Provisioning Interface (renumbered)
2.1
Pre-order, Ordering and Provisioning requests for Lawful Unbundled Network Elements or Lawful Combinations provided by SBC MISSOURI to CLEC will be transmitted via facsimile to the SBC MISSOURI Local Service Center (LSC).  The SBC MISSOURI will respond to CLEC calls with the same level of service that SBC MISSOURI provides to their local exchange customers.
2.2
SBC MISSOURI will provide a Single Point of Contact (SPOC) for all of CLEC’s ordering, status inquiries or escalation, contacts (via an 800# to the LSC) between 8 a.m. to 5:30 p.m. (CST) Monday through Friday (except holidays). SBC MISSOURI will respond to emergency requests for after hours provisioning via the LOC 24 hrs/day, 7 days a week.
2.2.1
SBC MISSOURI will provide ordering and provisioning services to CLEC for Lawful Unbundled Network Elements Monday through Friday from 8 a.m. to 5:30 p.m. (CST)  through the LSC or the LOC as applicable.  CLEC may request, at least two business days prior to the requested availability or as otherwise mutually agreed, that SBC MISSOURI provide Saturday, Sunday, holiday, and/or additional out-of-hours (other than Monday through Friday from 8:00 a.m. to 5:30 p.m. (CST),) ordering, and provisioning services.  If CLEC requests that SBC MISSOURI perform such services, SBC MISSOURI will quote, within one (1) business day of the request, a cost-based rate for the number of hours and materials estimated for such services.  If CLEC accepts SBC MISSOURI’s quote, SBC MISSOURI will perform such services to CLEC in the same manner as it does for itself and will bill CLEC for the actual hours worked and materials used.

2.3
SBC MISSOURI will also provide to CLEC a toll free nationwide telephone number to the  IS Call Center for issues connected to the electronic system interfaces (operational from 8:00 a.m. to 9:00  p.m. CST, Monday through Friday) and 8:00 a.m. to 5:00 p.m. (Central Time) Saturday), which will be answered by capable staff trained to answer questions and resolve problems in connection with the electronic interface associated with the provisioning of Lawful Unbundled Network Elements.  Information Service Call Center (ISCC) help desk function for electronic system interfaces for all off shift hours are covered via on-call pager.  These hours of operation will continue to be posted to CLEC OnLine website and are subject to change through the Change Management Process.
3.0
SBC MISSOURI will recognize CLEC as the customer of record for all Lawful Unbundled Network Elements ordered by CLEC and will send all notices, invoices and pertinent information directly to CLEC.

3.1
SBC MISSOURI will provide the following to CLEC upon request:

3.1.1
Designed Layout Record Card for designed Lawful Unbundled Network Elements;

3.1.2
Where SBC MISSOURI is not the Central Office Code Administrator, to the extent the information is not available to CLEC in the same manner it is available to SBC MISSOURI, SBC MISSOURI will provide CLEC copies of notices that SBC MISSOURI receives containing information on the details and requirements for planning and implementation of NPA splits received by SBC MISSOURI to CLEC.

3.2
Each Party will train its employees who have contact with the other Party not to discriminate against the other Party and not to disparage the other Party to the other Party’s customers. Each Party agrees to appropriately monitor the conduct of its employees and agrees to take disciplinary action against any employee that discriminates against the other Party or disparages the other Party to the other Party’s customers.
3.3
SBC MISSOURI and CLEC will work together to develop methods and procedures between SBC MISSOURI’s LSC and CLEC’s corresponding Work Center(s) and between SBC MISSOURI’s LOC and CLEC’s corresponding Work Center(s) regarding systems, work center interfaces, and to establish an agreed upon process for changing methods and procedures.  An error resolution team in the LSC will deal specifically with those service orders in error status after the order has reached completion status, but before the order has posted to SBC MISSOURI’s billing system.  SBC MISSOURI will clear any such errors prior to the next SBC-MISSOURI billing date applicable to that order. Each Party will work together via the CLEC User Forum to share issues and address concerns regarding processes which impact the Parties.  The CLEC User Forum is the primary process for each Party to address non-OSS issues that impact daily business practices of multiple LECs.  The Account Manager is the primary contact for each Party to address non-OSS issues that impact the daily business practices for a specified LEC.
3.4
SBC MISSOURI and CLEC will work cooperatively in establishing and implementing practices and procedures regarding fraud and service annoyance handling.

3.5
SBC MISSOURI and CLEC will establish mutually acceptable methods and procedures for handling all misdirected calls from CLEC customers requesting pre-order, ordering or provisioning services.  All misdirected calls to SWBT from CLEC customers will be given a recording (or a live statement) directing them to call their local provider.  To the extent  SBC MISSOURI procedures change such that CLEC customers become identifiable, such customers will be directed to call CLEC at a designated 800 number.  CLEC on a reciprocal basis will refer all misdirected calls that CLEC receives from SBC customers to a SBC MISSOURI designated number.  CLEC and SBC MISSOURI will agree on the scripts to be used for this purpose.

4.0
Ordering Requirements
4.1
Upon CLEC’s request through a Suspend/Restore order, SBC MISSOURI will suspend or restore the functionality of any Lawful unbundled Switch Port for any CLEC local service customer.  In such instances, all Lawful unbundled Network Elements provided by SBC MISSOURI will remain intact.  SBC MISSOURI will implement any restoration priority for Lawful unbundled Local Switching in a manner that conforms with CLEC requested priorities and any applicable regulatory policy or procedures.  The charge for a Suspend/Restore order is reflected in Attachment 6, Appendix Pricing  Lawful UNE - Schedule of Prices labeled “Service Order Charges - Unbundled Element."  

4.2
SBC MISSOURI will provide to CLEC the functionality of blocking calls (e.g., 900, 976, international calls, and third party or collect calls) by line or trunk to the extent that  SBC MISSOURI provides such blocking capabilities to its customers and to the extent required by law.

4.3
There will be no “PIC Change Charge” in addition to the “New” or “Change” Service Order Charge, until a cost-based rate is determined by the Commission.  A permanent rate will be established by the Commission in a subsequent proceeding.
4.4
Unless otherwise directed by CLEC, SBC MISSOURI will make every attempt to insure that all pre-assigned trunk or telephone numbers currently associated with that Element will be retained.  To the extent such losses occur, SBC MISSOURI will work cooperatively with CLEC to remedy such occurrences over time.

4.4.1
When SBC MISSOURI has initiated a suspension on a SBC MISSOURI end user’s account or disconnects an end user for nonpay, SBC MISSOURI will not release the telephone number being used by the end user until such time as the end user’s account has been paid in full.  Conversely, SBC MISSOURI agrees that when CLEC initiates a suspension on one of its end user’s accounts or disconnects its end user for nonpay, SBC MISSOURI will abide by the same provisions regarding telephone number release. 
4.5
SBC MISSOURI will provide CLEC with standard provisioning intervals for all Lawful unbundled Network Elements and combinations as compared to SBC MISSOURI customers for equivalent service.  These intervals are found in Attachment 17.

4.6
For Lawful unbundled Local Switching, SBC MISSOURI will update the E911 service provider information and establish primary directory listing, in accordance with Attachment 19: White Pages Listings, appropriate for the Lawful unbundled Local Switching from CLEC’s service order.

4.7
On a conversion as specified order, SBC MISSOURI will not require CLEC to provide data that SBC MISSOURI has not made available to CLEC, or that CLEC does not have reasonable access to otherwise.  Except as outlined in Attachment 6, Section 9.4.4.3.1, SBC MISSOURI will not delete the associated LIDB database information or Directory Listings database information unless requested by CLEC.  SBC MISSOURI will use a mechanized process to ensure that SBC MISSOURI’s directory listing, 911, and LIDB information for the end-user is not deleted during the process of converting that customer from service provided by SBC MISSOURI to service provided by a CLEC.  In addition, for directory listings, when CLEC submits local service requests (LSRs) for Lawful UNE loop and port combinations "as specified" or for "stand alone" Lawful UNE switch ports, CLEC will have the option of whether to populate the LSR Directory Listing ("DL") Form.  SBC MISSOURI will treat non-submission of the DL Form as instruction to SBC MISSOURI that the CLEC's end-user listing(s) is to remain the same as the listing(s) currently appears in SBC MISSOURI’s directory listing databases.
4.8
At such time that CLEC determines to use AIN features, the Parties will jointly determine Ordering and Provisioning procedures for AIN services. 
5.0
Provisioning Requirements
5.1
Except in the event an CLEC local service customer changes their local service provider to another LSP or SBC MISSOURI, SBC MISSOURI may not initiate any CLEC end user requested disconnection or rearrangement of Lawful Unbundled Network Elements or Lawful Combinations unless directed by CLEC.  Any CLEC customer who contacts  SBC MISSOURI regarding a change in CLEC service will be advised to contact CLEC.  Any  SBC MISSOURI customer who contacts CLEC regarding a change in  SBC MISSOURI service will be advised to contact SBC MISSOURI.  In those instances when any CLEC local service customer changes their local service provider to another LSP or SBC MISSOURI, CLEC will be notified as described in the Line Loss Notification process, contained in Local Account Maintenance Methods and Procedures dated July 29, 1996, or as otherwise may be agreed to by the Parties.

5.2
Upon request from CLEC, SBC MISSOURI will provide an intercept referral message that includes any new telephone number of an CLEC end user for the same period of time that SBC MISSOURI provides such messages for its own end users.  CLEC and SBC MISSOURI will agree on the message to be used, which will be similar in format to the intercept referral message currently provided by SBC MISSOURI for its own end users.

5.3
Where available, SBC MISSOURI will perform pre-testing and will provide in writing (hard copy) or electronically, as directed by CLEC, all test and turn up results in support of Lawful Unbundled Network Elements or Lawful Combinations and Commingled Arrangements ordered by CLEC.

5.4
Any written “leave behind” materials that SBC MISSOURI technicians provide to CLEC local customers will be non-branded materials that do not identify the work being performed as being SBC MISSOURI’s.  These materials will include, without limitation, non-branded forms for the customer and non-branded “not at home” cards.  “CLEC branded” materials, to be utilized by  SBC MISSOURI installation, maintenance and/or repair technicians when dealing with CLEC’s customers, will be furnished to SBC MISSOURI by and at the sole expense of CLEC.  SBC MISSOURI will not rebrand its vehicles and personnel.  CLEC will provide a single point of contact so that SBC MISSOURI, including individual SBC MISSOURI technicians, can order “CLEC branded” materials via a toll free telephone number provided by CLEC, for delivery to an address specified by SBC MISSOURI or the technician. 
5.5
 SBC MISSOURI technicians will refer CLEC local customers to their local service provider, if an CLEC local customer requests a change to service at the time of installation. When a SBC MISSOURI employee visits the premises of a CLEC local customer, the SBC MISSOURI employee must inform the customer that he or she is there acting on behalf of their CLEC. 
5.6
SBC MISSOURI will provide telephone and/or facsimile notification of any charges associated with required construction for a given service, and obtain CLEC’s approval prior to commencing construction under an CLEC order for such service.

5.7
When CLEC orders Lawful Elements or Lawful Combinations that are currently interconnected and functional, such Elements and Combinations will remain interconnected and functional without any disconnection and without loss of feature capability and without loss of associated Ancillary Functions, as appropriate under applicable law.  This will be known as Contiguous Interconnection of Lawful Network Elements.  There will be no charge for such interconnection, other than the recurring and nonrecurring charges applicable to the elements included in the combination, and the electronic service order charge as specified in Appendix Pricing  Lawful UNE – Schedule of Prices.  

5.7.1
“Contiguous Network Interconnection of Network Elements” includes, without limitation, the situation when CLEC orders all the SBC MISSOURI Network Elements required to convert a SBC MISSOURI end-user customer or an CLEC resale customer to CLEC Lawful unbundled Network Elements service (a) without any change in features or functionality that was being provided by SBC MISSOURI (or by CLEC on a resale basis) at the time of the order or (b) with only the change needed to route the customer’s operator service and directory assistance calls to the CLEC OS/DA platform via customized routing and/or changes needed in order to change a local switching feature, (e.g., call waiting), as appropriate under applicable law.  (This section only applies to orders involving customized routing after customized routing has been established to an CLEC OS/DA platform from the relevant SBC MISSOURI local switch, including CLEC’s payment of all applicable charges to establish that routing.)  There will be no interruption of service to the end-user customer in connection with orders covered by this section, except for processing time that is technically necessary to execute the appropriate recent change order in the SBC MISSOURI local switch.  SBC MISSOURI will treat recent change orders necessary to provision CLEC orders under this section at parity with recent change orders executed to serve SBC MISSOURI end-user customers, in terms of scheduling necessary service interruptions so as to minimize inconvenience to end-user customers.

5.8
When CLEC orders Unbundled Local Switching, CLEC may also obtain all installed technically available features and functions from the specified SBC MISSOURI switch (e.g., CLASS, and LASS features).

6.0
Performance Requirements
6.1
When CLEC places an LSR, CLEC will specify a requested Due Date (DD), and SBC MISSOURI will specify a DD based on the applicable intervals.  In the event CLEC’s  desired Due Date is less than the standard interval, the service order will be assigned a DD using the applicable interval.  If expedited service is requested, CLEC will populate Expedite and Expedite Reason on the request. SBC MISSOURI will contact the CLEC and the Parties will negotiate an expedited DD.  This situation will be considered an expedited order and applicable service order charges will apply as reflected in Attachment 6, Appendix Pricing Lawful UNE Schedule of Prices labeled “Service Order Charges - Unbundled Element Expedited”.  SBC MISSOURI will not complete the order prior to the DD or later than the DD unless authorized by CLEC. CLEC and SBC MISSOURI will use the escalation process documented in the CLEC Handbook and contacts reflected in the Escalation website for resolving questions and disputes relating to ordering and provisioning procedures or to the process of individual orders, subject ultimately to the dispute resolution provisioning of this agreement.  SBC MISSOURI will notify CLEC of any modifications to these contacts one (1) week in advance of such modifications.

6.2
When CLEC places an LSR to change the desired Due Date (DDD) from a previous version of the LSR that a FOC has already been received on, and SBC MISSOURI will specify a due date (DD) based on the applicable intervals.  If the desired Due Date is less than the standard interval, the expedite performance requirements will apply in addition.  If expedited service is not requested, this situation will be considered a Due date change and applicable service order charges will apply as reflected in Attachment 6, Appendix Pricing Lawful UNE Schedules of Prices labeled “Service Order Charges – Unbundled Element Due Date Change”.
6.3
When CLEC places an LSR to cancel the request from a previous version of the LSR that a FOC has already been received on, and SBC MISSOURI will process the cancel based on the request.  This situation will be considered a cancel and applicable service order charges will apply as reflected in Attachment 6, Appendix Pricing Lawful UNE Schedules of  Prices labeled “Service Order Charges – Unbundled Element Cancel”.

6.4
When CLEC or patron/end-user is not ready for service by or on the Due Date (DD), and SBC MISSOURI will return a jeopardy notification to the CLEC.  This situation will be considered a Customer Not Ready and applicable service order charges will apply as reflected in Appendix Pricing Lawful UNE - Schedules of Prices labeled “Service Order Charges – Unbundled Element Customer Not Ready”.
7.0
Intervals for Order Completion for Lawful UNE and Other Items

7.1
SBC MISSOURI will provide Performance Measurements as outlined in Attachment 17 Performance Measures within this Agreement.

8.0
Pricing

8.1
CLEC may request that a billing item be investigated on the SBC MISSOURI provided bill.  The CLEC is required to follow the existing billing dispute guidelines by submitting the billing dispute form available in the CLEC Handbook and supplying applicable information to the SBC MISSOURI Local Service Center (LSC).  The SBC MISSOURI LSC will perform investigation on each disputed item.  The LSC shall complete its investigation and inform CLEC of the results within 90 days of receipt of CLEC’s dispute submission, unless the Parties mutually agree to a longer period of time based on the complexity of the nature of the dispute.  Credits will be applied to the CLEC’s bill for disputed billing items that the SBC MISSOURI LSC finds to be unsustainable, no credits will be applied to the CLEC bill on sustainable billing items.  Credits will be applied to the same Billing Account Number (BAN) for which a billing item was the subject of dispute.  Once all dispute items included in a billing dispute claim are investigated, the claim will be closed and the CLEC notified of completion. If CLEC disagrees with the LSC’s determination, CLEC may escalate the dispute in accordance with the dispute resolution process contained in this Agreement.
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	PRE-ORDER
	
	
	
	
	
	
	
	

	Address Verification
	X
	X
	X
	X
	X
	X
	X
	X

	Service/Feature Availability
	X
	X
	X
	X
	X
	X
	X
	X

	Telephone Number Assignment
	X
	X
	X
	X
	X
	X
	X
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	Supplemental Orders
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	X
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	Firm Order Confirmation (FOC)
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Footnotes:

1. Existing SBC MISSOURI customer, existing CLEC TSR customer, existing CLEC TSR customer, existing CLEC Lawful UNE (Platform, port or loop) customer.

2. Existing SBC MISSOURI number or existing CLEC INP number.

3. “Numbers” should be substituted for “lines”

4. Existing CLEC Unbundled Loop customer

5. “Ports” should be substituted for “lines”

6. Existing CLEC Unbundled Switch Port customer

7. Existing CLEC Lawful UNE Loop w/Port +OS/DA customer

8. Existing CLEC Lawful UNE Loop w/Port -OS/DA customer

9. Existing CLEC leased facility

10.
Only applies to DS-1 loops
11.
"Directory Listings" should be substituted for "lines"

EXHIBIT B
ATTACHMENT 8:  MAINTENANCE -

LAWFUL UNBUNDLED NETWORK ELEMENTS
1.0
General Requirements
1.1 SBC MISSOURI will provide repair, maintenance, testing, and surveillance for all Lawful Unbundled Network Elements and any Lawful Combinations of Network Elements (Combinations) and Commingled Network Elements (Commingled Elements) as described in Attachment 6 of the Agreement in accordance with the terms and conditions of this Attachment.  As used herein and in Attachment 6, the term “Unbundled Network Elements” (whether or not used with initial caps) and “UNEs” include those network elements that are required to be unbundled under Section 251 and and those required to be unbundled under Section 271 of the Telecommunications Act.
2.0
Maintenance Requirements

2.1
SBC MISSOURI will provide maintenance for all Lawful Unbundled Network Elements and Lawful Combinations and Commingled Elements ordered under this Agreement at levels equal to the maintenance provided by SBC MISSOURI in serving its end user customers, consistent with Attachment 6 UNE, Section 2.4.1, and will meet the requirements set forth in this Attachment.  Such maintenance requirements will include, without limitation, those applicable to testing and network management.  The maintenance to support these services will be provided in a manner which meets the performance metrics provided for in Attachment 17 or any Missouri Commission-ordered performance measures.
3.0
Repair Service Response

3.1
SBC MISSOURI technicians will provide repair service on Lawful Unbundled Network Elements and Lawful Combinations, and Commingled Unbundled Network Elements that is at least equal in quality to that provided to SBC MISSOURI customers; trouble calls from CLEC will receive response time and priorities that are at least equal to that of SBC MISSOURI customers.  CLEC and SBC MISSOURI agree to use the severity and priority restoration guidelines set forth in SBC MISSOURI MMP 94-08-001 dated April 1996, and as subsequently modified.  Performance Measurements are found in Attachment 17. The Parties agree that their mutual objective is to identify and correct the cause of the trouble requiring repair, not simply eliminate a symptom of the underlying trouble.  Where SBC MISSOURI identifies the cause as being within SBC MISSOURI’s network, facilities and control, SBC MISSOURI shall take appropriate steps to correct the cause of the trouble.  CLEC shall be responsible for correcting the cause of the trouble if the cause lies in CLEC’s network, facilities and control.  The Parties further agree that, where the root cause of the underlying trouble is debatable or difficult to identify, CLEC and SBC MISSOURI may schedule a technical meeting; where the same trouble has been reported after initial attempts have been made to correct it, CLEC and SBC MISSOURI shall schedule a technical meeting.
4.0
Intercompany Communications

4.1
The SBC MISSOURI Network Management Service Center ("NMSC") will notify CLEC of the existence, location, and source of all emergency network outages affecting CLEC customers.  The CLEC may call the SBC MISSOURI NMSC in order to discuss scheduled activities that may impact CLEC customers.  For purposes of this subsection, an emergency network outage is defined as 5,000 or more blocked call attempts in a ten (10) minute period, in a single exchange.

5.0
Emergency Restoration Plan
5.1
SBC MISSOURI will provide CLEC with mutually agreed upon emergency restoration  and disaster recovery plans.  Such plans will include, at a minimum, the following:

5.2
The establishment of a single point of contact (SPOC) responsible for initiating and coordinating the information relating to the status of maintenance/restoration efforts and problem resolution for all unbundled Network Elements and Combinations for CLEC;

5.3
Disaster recovery notification will be made in accordance with SWBT Central Office Disaster Recovery Plan MMP 94-12-001 dated April 19, 1996, and as subsequently modified;

5.4
The SBC MISSOURI NMSC will notify CLEC’s NMC of all activities involving central office and interoffice networks;

5.5
The SBC MISSOURI LOC (Local Operations Center) will notify the CLEC CNSC of any local loop facility activities or failures, as the SBC MISSOURI LOC becomes aware of them.  SBC MISSOURI must notify CLEC of maintenance work in the following situations: (1) when maintenance activity is planned; (2) when there are unexpected major outages.  When a network element is dedicated to CLEC, SBC MISSOURI must work with CLEC to schedule maintenance activity.  SBC MISSOURI must make reasonable accommodations to CLEC when scheduling the maintenance of a dedicated network element.
5.6
SBC MISSOURI’s Emergency Restoration Plan will also include methods and procedures for mobile restoration equipment, SWBT MMP 94-06-001 dated May 21, 1996, and MMP 94-12-001 dated April 19, 1996, and as subsequently modified;
5.7
Methods and procedures for reprovisioning of all unbundled Network Elements Combinations, and Commingled Elements after initial restoration.  SBC MISSOURI agrees that Telecommunications Service Priority (“TSP”) services for CLEC carry equal priority with SBC MISSOURI TSP services for restoration.  SBC MISSOURI will follow the guidelines established under the National Security Emergency Procedures (NSEP) plan and will follow TSP guidelines for restoration of emergency services first in accordance with SBC MISSOURI Emergency Operations Plan Overview and General Description MMP 94-08-001 Section 12, dated April 1996, and as subsequently modified;

5.8
Site specific disaster recovery plans for LOC and LSC provisioning work centers in accordance with LOC Disaster Recovery Plan Summary dated July 2, 1999, and SWBT LSC Plan dated July 2, 1999, and as subsequently modified;  

5.9
Site specific disaster recovery plan for operational systems and databases in accordance with SWBT Computer Facility Disaster recovery plan dated May 13, 1996, and as subsequently modified; and

5.10
Generic disaster recovery plan for central offices, commercial power and facility outages and in accordance with SWBT Generic Disaster Recovery Plans for Central Offices, Commercial Power, Facility Outages dated May 13, 1996, and as subsequently modified. Copper cable restoration shall be in accordance with SWBT Copper Cable Restoration Methods document dated May 13, 1996, and as subsequently modified.  Fiber cable restoration will be in accordance with SWBT Emergency Management Process document dated April 23, 1996, and as subsequently modified.

5.1
SBC MISSOURI NMSC will notify the CLEC via the Event Notification Process of activities involving the central office and inter-office network. Additionally, as cable cuts or failures are identified when the CLEC reports trouble to the LOC, the LOC will notify the affected CLEC;
5.1.1
establishment of the SBC MISSOURI LOC as the single point of contact to provide CLEC with information relating to the status of restoration efforts and problem resolution during the Resale services restoration process;

5.1.2
methods and procedures for reprovisioning of all Resale services after initial restoration. SBC MISSOURI agrees that Telecommunications Service Priority (“TSP”) services for CLEC carry equal priority with SBC MISSOURI TSP services for restoration. SBC MISSOURI the will follow the guidelines established under the National Security Emergency Procedures (NSEP) plan and will follow TSP guidelines for restoration of emergency services.
6.0
Misdirected Repair Calls
6.1
All misdirected repair calls to SBC MISSOURI from CLEC customers prior to permanent number portability will be given a recording (or live statement) directing them to call the number designated by CLEC.  Scripts used by SBC MISSOURI will refer CLEC customers (in both English and Spanish when available) to the CLEC 800 number in the CLEC CNSC.  All calls to 611 in SBC MISSOURI’s territory will continue to receive a standardized vacant code announcement (i.e., a recording specifying the number dialed is not valid) for all customers.  CLEC on a reciprocal basis will refer all misdirected repair calls that CLEC receives for SBC MISSOURI customers to a SBC MISSOURI designated number.  For purposes of permanent number portability the Parties agree to work together to determine whether and to what extent a mutually agreeable method for handling misdirected repair calls may be implemented.

7.0
Repair Procedures

7.1
SBC MISSOURI agrees to the following:

7.2
SBC MISSOURI will provide a single point of contact (SPOC) for all of CLEC’s maintenance requirements under this Attachment (via an 800 number to the LOC) twenty-four (24) hours per day, seven (7) days per week.

7.4
On a reciprocal basis, CLEC will provide a single point of contact (SPOC) for all of CLEC’s maintenance requirements under this Attachment (via an 800 number to the CNSC) twenty four (24) hours per day, seven (7) days per week.
7.5
While in manual mode operation, SBC MISSOURI will provide CLEC "estimated time to restore." The SBC MISSOURI LOC will notify the CLEC CNSC of each missed repair commitment through a status call. When the trouble ticket commitment time occurs and the trouble ticket has not been closed, an additional status call will provide the CNSC the current status (e.g., trouble was dispatched at 8:00 a.m.).  The original trouble commitment will not be changed due to possible loss of priority for that customer.  All missed appointments (e.g., vendor meets) will be handled in the same way.  This jeopardy status information (on missed commitments/appointments), while in a manual mode, will be provided by SBC MISSOURI for a maximum of four months after CLEC’s market entry date in SBC MISSOURI states, or until this capability is available through EBI, or until CLEC elects to utilize the Toolbar program to obtain this status. Manual jeopardy status information will be provided during any outage or failure in OSS.   The status of all other tickets will be given to the CLEC CNSC through the fax of a daily log (faxed the next morning to the CLEC CNSC by 8 a.m. Central Time Zone) and will include all “closed tickets” from the previous day (including No Access and closed troubles).

7.6
When SBC MISSOURI responds to a CLEC trouble ticket with “no trouble found,” CLEC may request a joint test to be conducted by an SBC MISSOURI technician and, at CLEC’s discretion, either a CLEC technician, a vendor technician and/or CLEC’s NOC.

7.7
Notice of emergency network outages, as defined in this Attachment, will be provided to the CLEC NMC within one (1) hour.

7.8
For network outages other than emergency outages, the performance measurements  established in Attachment 17 Performance Measures will govern. 
7.9
For purposes of this Section, service facilities and equipment provided to CLEC through an Lawful Unbundled Network Element or Lawful Combination, or Commingled Elements is considered restored or a trouble resolved when the quality of Lawful Unbundled Network Element or Lawful Combination, or Commingled Elements service is equal to that provided before the outage or the trouble occurred and any discovered defect is repaired.

8.0
Escalation Procedures

8.1
SBC MISSOURI will provide CLEC with written escalation procedures for maintenance resolution to be followed if, in CLEC's judgment, any individual trouble ticket or tickets are not resolved in a timely manner.  The escalation procedures to be provided hereunder shall include names and telephone numbers of SBC MISSOURI management personnel who are responsible for maintenance issues.  CLEC acknowledges that the procedures set forth in SBC MISSOURI’s LOC POTS Escalation/Expedite Maintenance Procedures dated May 6, 1996, and LOC escalation contact list meet the requirements of this Section.

9.0
Premises Visit Procedures

9.1
SBC MISSOURI Maintenance of Service Charges, when applicable, will be billed by SBC MISSOURI to CLEC, and not to CLEC’s end-user customers.

9.2
Dispatching of SBC MISSOURI technicians to CLEC Customer premises shall be accomplished by SBC MISSOURI pursuant to a request received from CLEC.

9.3
When a SBC MISSOURI employee visits the premises of a CLEC local service customer, the SBC MISSOURI employee must inform the customer that he or she is there acting on behalf of their local service provider.  Materials left at the customer premises (e.g., a door hanger notifying the customer of the service visit) must also inform the customer that SBC MISSOURI was on their premises acting on behalf of their local service provider. The SBC MISSOURI employee shall not make any comments or remarks to CLEC’s customer or anyone else at the customer’s location that disparage CLEC’s services, facilities, reliability, operations or business.
9.4
If a trouble cannot be cleared without access to CLEC’s local service customer’s premises and the customer is not at home, the SBC MISSOURI technician will leave at the customer’s premises a non-branded “no access” card requesting the customer to call CLEC for rescheduling of repair.
10.0
Testing

10.1
All Lawful Unbundled Network Elements and/or Lawful Combination of Element troubles determined not to be end-user customer related or in CLEC’s provided network facilities will be reported by CLEC to SBC MISSOURI. Upon receipt of a trouble report on Lawful Unbundled Network Element(s), SBC MISSOURI will test and sectionalize all elements purchased from (or provided by) SBC MISSOURI.  If SBC MISSOURI determines that a trouble is isolated or sectionalized in network facilities provided  by CLEC, then SBC MISSOURI will refer the trouble ticket back to the CLEC Work Center (CNSC) for handling. SBC MISSOURI shall support CLEC’s request for a joint test, as described in Section 7.7.
10.2
SBC MISSOURI and CLEC agree to develop a mutually acceptable Work Center Operational Understanding document to establish methods and procedures to define the exchange of information between SBC MISSOURI and CLEC under which they will work together.

10.3
MLT Testing
SBC MISSOURI agrees to provide access to MLT testing to allow CLEC to test its end user lines for which SBC MISSOURI has combined Lawful UNEs, and for end user lines that CLEC has combined Lawful UNEs obtained from SBC MISSOURI, as follows:

10.3.1
MLT testing functionality is available through SBC MISSOURI’s Toolbar Trouble Administration to allow CLEC to test its end user lines for which SBC MISSOURI combines POTS-like UNEs (analog line side port and 2-wire 8db analog loop) purchased by CLEC from SBC MISSOURI.

10.3.2
MLT testing functionality is available through its Toolbar Trouble Administration to allow CLEC to test its end user lines for POTS-like UNEs (analog line side port and 2-wire 8db analog loop) combined by CLEC and purchased from  SBC MISSOURI.
11.0
Pricing

11.1
Charges for the relevant services provided under this Attachment are included in Attachment 6, Appendix Pricing Lawful UNE  - Schedule of Prices.
EXHIBIT C

ATTACHMENT 10:  PROVISION OF CUSTOMER USAGE DATA-

UNBUNDLED NETWORK ELEMENTS

1.0
Introduction Unbundled Elements
1.1
This Attachment 10: Provision of Customer Usage Data - Unbundled Network Elements sets forth the terms and conditions for SBC MISSOURI’s provision of usage data (as defined in this Attachment) to CLEC.  Usage Data will be provided by SBC MISSOURI to CLEC when CLEC purchases Network Elements from SBC MISSOURI.

1.2
Charges for the relevant services provided under this Attachment are included in Appendix Pricing UNE to Attachment 6.

2.0
General Requirements for Usage Data

2.1
SBC MISSOURI’s provision of Usage Data to CLEC will be in accordance with the Performance Metrics as reported on the CLEC Online Website.  SBC MISSOURI’s performance based on such Performance Metrics will begin to be measured and reported at the time CLEC begins providing local service to customers.

2.2
SBC MISSOURI will retain Usage Data in accordance with SBC Daily Usage File User’s Guide, available on the CLEC Online, subject to applicable laws and regulations.

3.0
Usage Data Specifications
3.1
SBC MISSOURI will provide all usage data for CLEC's customers using the SBC MISSOURI-provided Network Element(s).  Usage Data includes, but is not limited to, the following categories of information:

· completed calls;

· use of CLASS/LASS/Custom Features;

· calls to information providers reached via SBC MISSOURI facilities and contracted by SBC MISSOURI;

· calls to directory assistance where SBC MISSOURI provides such service to an CLEC customer;

· calls completed via SBC MISSOURI-provided operator services where SBC MISSOURI provides such service to CLEC's local service customer;

· records will include complete call detail and complete timing information for unbundled Network Elements.


SBC MISSOURI will provide Usage Data for calls that SBC MISSOURI records (e.g., unbundled local switching, but not loops).

3.2
SBC MISSOURI will provide Usage Data for completed calls only for Elements that SBC MISSOURI records (e.g., unbundled local switching, but not loops).

3.3
CLEC is responsible for payment of 976 intraLATA information service revenue billed to CLEC by SBC MISSOURI.  CLEC will attempt to resolve all its end-user 976 intraLATA information service charge inquires prior to requesting an adjustment from SBC MISSOURI. CLEC will make a comparable attempt to collect all 976 intraLATA charges as it makes to collect its own 900 information service charges.  The Parties agree to establish settlement procedures to permit CLEC to receive adjustments from SBC MISSOURI for amounts CLEC customers refuse to pay for 976 services charges forwarded by SBC MISSOURI to CLEC for billing.

3.4
SBC MISSOURI will not adjust 976 charges without investigation by CLEC.  Prior to requesting an adjustment under this subsection, CLEC will attempt to sustain 976 charges and make good faith efforts to collect said amounts from its end user customers in accordance with the procedures outlined for "Company" in SBC MISSOURI’s standard Contract For Information Delivery Service Dial 976, Section 11, dated September 20, 1989, or as otherwise mutually agreed to by the Parties.

4.0
Usage Data Format
4.1
SBC MISSOURI will provide Usage Data in the Alliance for Telecommunications Industry Solutions (ATIS) Ordering and Billing Forum (OBF) Exchange Message Interface (EMI)  format and by category, group and record type, as specified in the SBC Daily Usage File User’s Guide, or as otherwise agreed to by the Parties. SBC MISSOURI shall promptly update its User’s Guide to reflect any change it makes to the coding of call records.  As of the date this Agreement becomes effective, SBC MISSOURI shall update its User’s Guide, as necessary, to accurately reflect its coding of call records and shall issue an Accessible Letter stating that its User’s Guide is accurate and complete as of that date.
4.2
SBC MISSOURI will include the Working Telephone Number (WTN) of the call originator on each EMI call record, when available.

4.3
End user customer usage records and station level detail records will be in packs in accordance with EMI guidelines.

4.4
Where technically feasible, SBC MISSOURI will provide CLEC with recordings which will permit it to render interLATA and intraLATA access bills and end-user bills associated with the use of unbundled network elements.  Where such capability is not available (e.g., originating 800 and terminating access calls), SBC MISSOURI will continue to seek cost effective solutions and in the meantime will ensure that CLEC, as the local service provider, incurs no charges for the provision of such dialing capabilities to its customers.

5.0
Usage Data Requirements
5.1
SBC MISSOURI will pack and organize the Usage Data according to EMI guidelines.

5.2
SBC MISSOURI will provide Usage Data to a CLEC locations as agreed to by the Parties.

5.3
SBC MISSOURI will transmit formatted Usage Data to CLEC over Network Data Mover Network using CONNECT:Direct protocol, or otherwise agreed to by the Parties.

5.4
CLEC and SBC MISSOURI will test and certify the CONNECT:Direct interface to ensure the accurate transmission of Usage Data.

5.5.
SBC MISSOURI will provide Usage Data to CLEC daily (normally Monday through Friday cycles).  Holiday exceptions are listed in the SBC Daily Usage File User’s Guide.

5.6
The IS Call Center is designated by SBC MISSOURI as the single point of contact to respond to CLEC record transmission inquiries.  SBC MISSOURI shall establish a single point of contact to respond to CLEC call usage and data error inquiries. Other Usage inquiries should be coordinated through Account Management.  If written notification is not received within forty-five (45) calendar days, SBC MISSOURI shall have no further obligation to recover the data and shall have no further liability to the CLEC.

5.7
Cost for successfully delivered data recreations should be negotiated with Account Management. SBC Texas shall deliver data recreations at no charge to CLEC where the transmission error/data error is due to SBC MISSOURI’s fault. 

5.8
If, despite timely notification by CLEC, message detail is lost and unrecoverable as a direct result of SBC MISSOURI having lost or damaged tapes or incurred system outages while performing recording, assembly and editing, rating, message processing, and/or transmission of message detail, SBC MISSOURI and CLEC will jointly estimate the volume of lost messages and associated revenue based on information available to it concerning the average revenue per minute for the average interstate and/or intrastate call.  In such events, SBC MISSOURI’s liability to CLEC shall be limited to one (1) of the following two (2) alternatives from which CLEC may choose:  1) the granting of a credit adjusting amounts otherwise due from it equal to the estimated net lost revenue associated with the lost message detail, or 2) a direct reimbursement for such amount of estimated net lost revenue.

6.0
Charges

6.1
SBC MISSOURI will bill and CLEC will pay the charges set forth in this Agreement.  Billing and payment will be in accordance with the applicable terms and conditions set forth in this Agreement.

7.0
Local Account Maintenance

7.1
When CLEC purchases certain Network Elements from SBC MISSOURI, SBC MISSOURI will provide CLEC with Local Account Maintenance.  When SBC MISSOURI is acting as the switch provider for CLEC, where CLEC is employing UNEs to provide local service, SBC MISSOURI will notify CLEC whenever the local service customer disconnects switch port (e.g., WTN) service from local service customer discounts switch port (e.g., WTN) service from CLEC to another local service provider.  SBC MISSOURI will provide this notification via a mutually agreeable 4-digit Local Use Transaction Code Status Indicator (TCSI) that will indicate the retail customer is terminating local service with CLEC.  SBC MISSOURI will transmit the notification, via the Network Data Mover Network using the CONNECT:Direct protocol, within five (5) days of SBC MISSOURI reprovisioning the switch.  The TCSI, sent by SBC MISSOURI, will be in the 960 byte industry standard CARE record format.  CLEC will pay to SBC MISSOURI a per transaction charge of $0.08 (4) for SBC MISSOURI’s transmission of the change notification. 
7.2
SBC MISSOURI will accept account changes that affect only the pre-subscribed intraLATA and/or interLATA toll provider (PIC) through the following procedure:  SBC MISSOURI will accept an LD "PIC Only" Change via the service Order feed to provision the LD change in SBC MISSOURI’s network.  SBC MISSOURI will convey the confirmation of the "PIC Only" change via the Work Order Completion feed.  In addition, SBC MISSOURI will reject, via the industry standard CARE Record 3148, any Interexchange Carrier initiated change of the Primary Interexchange Carrier (PIC), where SBC MISSOURI is the switch provider either for the retail local services of SBC MISSOURI that CLEC resells or UNEs of SBC MISSOURI that CLEC employs in providing service.

7.3
These procedures are in addition to Service Order Procedures set forth in Attachment 7:  Ordering and Provisioning - UNE. SBC MISSOURI will meet the Local Account Maintenance requirements set out in CLEC, Unbundled Network Element: Interconnection Interface Requirements, "Account Maintenance," version 1.0 (September 19, 1996), as updated or as the Parties may otherwise agree.
8.0
Alternatively Billed Calls 
8.1
Calls that are placed using the services of SBC MISSOURI or another LEC or LSP and billed to an unbundled Network Element (e.g., switch port) of CLEC are called "Incollects."  Calls that are placed using CLEC Network Elements (e.g., switch port) and billed to a SBC MISSOURI line or other LEC or LSP are called "Outcollects."
8.2
Outcollects:  SBC MISSOURI will provide to CLEC the unrated message detail that originates from an CLEC subscriber line but which is billed to a telephone number other than the originating number (e.g., calling card, bill-to-third number, etc.).  SBC MISSOURI has agreed to transmit such data on a daily basis.  CLEC as the Local Service Provider (LSP) will be deemed the earning company and will be responsible for rating the message at CLEC tariffed rates and CLEC will be responsible for providing the billing message detail to the billing company for end user billing.  CLEC will be compensated by the billing company for the revenue it is due.  A message charge for SBC MISSOURI’s transmission of Outcollect messages to CLEC is applicable, and SBC MISSOURI will bill CLEC for the transmission charge.
8.3
Incollects:  For messages that originate from a number other than the billing number and that are billable to CLEC customers (Incollects), SBC MISSOURI will provide the rated messages it receives from the CMDS1 network or which SBC MISSOURI records (non-ICS) to CLEC for billing to CLEC's end-users.  SBC MISSOURI will transmit such data on a daily basis.  SBC MISSOURI will credit CLEC the Billing and Collection (B&C) fee for billing the Incollects.  The B&C credit will be provided in accordance with the procedures set forth in Attachment 4: Connectivity Billing-Resale of the Agreement and the credit will be $.05 per billed message.  CLEC and SBC MISSOURI have stipulated that a per message charge for SBC MISSOURI’s transmission of Incollect messages to CLEC is applicable, and SBC MISSOURI will bill CLEC for the transmission charge. Uncollectible charges are defined as ABT charges billed to CLEC by SBC MISSOURI which are not able to be collected by CLEC from CLEC’s End User’s despite collection efforts by CLEC.  This term does not include “rejects”, “unbillables,” or “adjustments.”  CLEC is obligated to timely return all rejects and unbillables to SBC MISSOURI to allow SBC MISSOURI to correct the bill message information and resubmit the charge for billing.
9.0
Pricing


Charges for the relevant services provided under this Attachment are included in Attachment 6, Appendix Pricing UNE Schedule of Prices. 
EXHIBIT D

APPENDIX PRICING - UNE

1.0
Application of Prices

1.1
CLEC agrees to compensate SBC MISSOURI for use of Unbundled Network Elements (UNEs) at the rates contained in the Schedule of Prices to this Agreement.   

1.2
SBC MISSOURI will render a monthly bill in accordance with Attachment 28 of this Agreement for UNEs provided hereunder.  Remittance in full will be due in accordance with the terms and conditions of Section 8 of the General Terms and Conditions of this Agreement. 
1.3
The attached Schedule of Prices sets forth the prices that SBC MISSOURI will charge CLEC for UNEs and certain other items (e.g. Compensation Rates, Hosting Charges, E911 Charges).

1.4 Except for requests that are expressly made subject to the BFR process described in Section 2.22 of Attachment 6 (“BFR Elements”), CLEC may order, and SBC MISSOURI will provide, all Attachment 6 Unbundled Network Elements (UNEs) on the basis of the attached Schedule of Prices.  The Parties agree that the Appendix Pricing UNE - Schedule of Prices contains a complete list of rate elements and charges associated with UNEs and other items, if any, offered by SBC MISSOURI pursuant to this Agreement.  This Section does not limit or expand the use of the BFR Process.

1.5 Intentionally left blank.

1.6
Zone 1 includes Rate Groups 1, 2, and 3 (rural) as defined in SBC MISSOURI's Local Exchange Tariff.  Zone 2 includes Rate Groups 4, 5,and 6 (suburban) as defined in SBC MISSOURI's Local Exchange Tariff. Zone 3 includes Rate Groups 7 and 8 (urban) as defined in SBC MISSOURI's Local Exchange Tariff.

1.6.1
Level 1 includes switches with up to 10,000 working lines.  Level 2 includes switches with 10,001 to 20,000 working lines.  Level 3 includes switches with 20,001 to 40,000 working lines. Level 4 includes switches with over 40,000 working lines.
2.0
Recurring Charges

2.1
Recurring Charges, where applicable, are as shown in Appendix-Pricing-UNE.

2.2
Where Rates are shown as monthly, a month will be defined as a calendar month.  The minimum term for each monthly rated element will be one (1) month.  After the initial month, billing will be on the basis of whole or fractional months used.

2.3
Where rates will be based on minutes of use (MOU), usage will be accumulated at the end office and are rounded to the next higher minute per monthly billing cycle.  In the long term usage will be measured beginning when the facilities are seized (excluding network failures) and ending when the facilities are released.  SBC MISSOURI is currently unable to measure busy/don’t answer (by/da), but SBC MISSOURI intends to develop such capability.  SBC MISSOURI will provide CLEC not less than 30 days notice when SBC MISSOURI begins to measure by/da.  No related true up will occur. 
2.4
Where rates are based on miles, the mileage will be calculated on the airline distance involved between the locations.  To determine the rate to be billed, SBC MISSOURI will first compute the mileage using the V&H coordinates method, as set forth in the National Exchange Carrier Association, Inc. Tariff F.C.C. No 4.  When the calculation results in a fraction of a mile, SBC MISSOURI will round up to the next whole mile before determining the mileage and applying rates.

3.0
Non-Recurring Charges
3.1
Non-recurring charges for UNEs are included on Appendix Pricing UNE - Schedule of Prices.

3.2
SBC MISSOURI offers the following order types. When CLEC issues service orders, CLEC will pay the applicable service order charges contained in Appendix Pricing UNE - Schedule of Prices labeled “Service Order Charges - Unbundled Network Element”.  In addition to the charges for the service order types listed below, CLEC will pay, where appropriate, a “Central Office Access Charge “ contained in Appendix Pricing UNE - Schedule of Prices in accordance with Section 14.2 of Attachment 6:UNE.
3.2.1 The charges described in this Section are separate and distinct from the charges described immediately above.  When an existing CLEC UNE customer changes the Presubscribed Interexchange Carrier (PIC), a single charge will apply.  For additional PIC changes on that same order, SBC MISSOURI will charge for each additional PIC.

3.3
Simple and Complex Service Orders
3.3.1
Appendix Pricing UNE – Schedule of Prices lists a “Simple” and “Complex” price for each Service Order type.  Those prices will be applied in accordance with the definitions of Simple and Complex Service Orders set forth below.
3.3.2
Simple and complex Service Orders: If an order can be submitted electronically, the order is simple.  All other orders are complex.   If SBC MISSOURI handles an electronically placed order on a flow-through to completion basis, the order is simple.  All other electronically placed orders are complex.  Manually submitted orders will also be billed as either simple or complex as appropriate to the service being ordered.  
4.0
Maintenance of Service, Time and Materials, and Non Productive Dispatch Charges

4.1
If CLEC requests or approves a SBC MISSOURI technician to perform special installation, maintenance, or conversion services for Unbundled Network Elements excluding services which SBC MISSOURI is required to provide under Attachment 6, Attachment 27A Additional Operational Support, or otherwise under this Agreement, CLEC will pay Maintenance of Service and/or Time and Material Charges for such services as are reasonably required, including requests for installation or conversion outside of normally scheduled working hours. 

4.2
If CLEC provides its own testing for UNEs and its testing produces incorrect information which results in SBC MISSOURI dispatching a repair crew unnecessarily, then CLEC will pay SBC MISSOURI a non productive dispatch charge. 

4.3
Consistent with Attachment 27A Additional Operational Support, if CLEC determines that trouble has occurred in SBC MISSOURI's equipment and/or facilities, CLEC will issue a trouble report to SBC MISSOURI. 
4.4
CLEC will pay Maintenance of Service charges for technicians’ time reasonably required when CLEC reports a suspected failure of a network element and SBC MISSOURI dispatches personnel to the end user's premises or a SBC MISSOURI central office and trouble was not caused by SBC MISSOURI's facilities or equipment.  Maintenance of Service charges will include all technicians dispatched, including technicians dispatched to other locations for purposes of testing.

4.5
CLEC will pay Maintenance of Service charges for technicians’ time reasonably required when CLEC reports a suspected failure of a UNE and SBC MISSOURI dispatches personnel and the trouble is in equipment or communications systems provided by an entity other than SBC MISSOURI or in detariffed CPE provided by SBC MISSOURI, unless covered under a separate maintenance agreement.

4.6
If CLEC issues a trouble report allowing SBC MISSOURI access to the end user's premises and SBC MISSOURI personnel are dispatched but denied access to the premises, then Non Productive Dispatch charges for technicians’ time reasonably required will apply.  Subsequently, if SBC MISSOURI personnel are allowed access to the premises, the Non Productive Dispatch charges will still apply.

4.7
Time and Materials and/or Maintenance of Service and/or Non Productive Dispatch charges apply on a first and additional basis for each half hour or fraction thereof, except where the Schedule of Prices provides for per dispatch charges.  If more than one technician is dispatched in conjunction with the same trouble report, the total time for all technicians dispatched will be aggregated prior to the distribution of time between the "First Half Hour or Fraction Thereof": and "Each Additional Half Hour or Fraction Thereof" rate categories.  Basic Time is considered to be Monday through Friday 8 a.m. to 5 p.m. which is SBC MISSOURI’s normally scheduled work day.  SBC MISSOURI’s normally scheduled work week is Monday through Saturday.  Overtime applies when work is out of a normally scheduled work day during a normally scheduled work week (i.e., weekday nights and/or Saturdays).  Premium time is time worked outside of SBC MISSOURI’s normally scheduled work week and includes Sundays and Holidays.  Any time not consecutive with SBC MISSOURI's normally scheduled work day may be subject to a minimum charge of two hours if dispatch of an off duty SBC MISSOURI employee is necessary.

4.8
SBC MISSOURI will bill CLEC Time and Materials, Non Productive Dispatch and/or Maintenance of Service Charges only pursuant to CLEC's authorization, including authorizing a dispatch, consistent with procedures outlined in this Agreement.

4.9
SBC MISSOURI will manage costs of Time and Materials, Non Productive Dispatch and Maintenance of Service Charges activities charged to CLEC in a manner that is consistent with SBC MISSOURI’s internal management of those costs.

4.10
Charges for services contained in this section are listed in Appendix Pricing UNE - Schedule of Prices labeled “Maintenance of Service Charges”, “Time and Materials Charges”, and “Non Productive Dispatch Charges”.

5.0
Application of Usage Sensitive Charges To Particular Call Flows (see FN1) 

Unbundled Local Circuit Switching (ULS) has two usage sensitive charges: originating usage (ULS-O) and terminating usage (ULS-T).  ULS-O represents the use of the ULS to originate calls.  ULS-T represents the use of the ULS to terminate calls. Inclusion of ULS-O, ULS-T or ULS-ST in these call flows does not waive CLEC’s position that the appropriate charge for switching is a flat-rated port charge with no usage component. Diagrams are presented in Exhibit: Call Flow Diagrams to more completely illustrate the compensation and record obligations of the Parties.

5.1
Intra Switch Calls - (calls originating and terminating in the same local circuit switch i.e., the same 11 digit Common Language Location Identifier (CLLI) end office):

5.2
CLEC will pay ULS-O, DUF and SS7 signaling for a call originating from an CLEC ULS line or trunk port that terminates to a SBC MISSOURI Retail end user, Resale end user or any unbundled line or trunk port which is connected to the same end office switch. 

5.3
CLEC will pay ULS-O and SS7 signaling charges for a centrex-like ULS intercom call in which CLEC's user dials from one centrex-like station to another centrex-like station in the same common block defined system.

5.4
SBC MISSOURI will not bill ULS-T for Intra switch calls.

5.5
CLEC will not bill any terminating charges (e.g. reciprocal compensation) to SBC MISSOURI for Intra switch calls.

5.6
Interswitch Calls - (calls not originating and terminating in the same switch) i.e., not the same 11 digit Common Language Location Identifier (CLLI) end office:

5.7
Local Calls

5.7.1
General Principles
5.7.1.1
When a call originates from a CLEC ULS Port, CLEC will pay ULS-O and SS7 signaling charges.  If the call routes over Unbundled Local Switching with Shared Transport (ULS-ST), CLEC will pay charges for Unbundled Shared Transport as reflected in Appendix Pricing UNE - Schedule of Prices.  CLEC will also pay charges for Common Transport and Tandem Switching or Blended Transport charges where applicable as reflected in Appendix Pricing UNE - Schedule of Prices.  

5.7.1.2
The Parties agree that, for calls originated from an CLEC ULS Port and routed over common transport, SBC MISSOURI will not be required to record and will not bill actual tandem switching usage.  Rather, CLEC will pay the rate shown on Appendix Pricing UNE - Schedule of Prices labeled “Blended Transport,” for each minute of use of unbundled common transport, whether or not the call actually traverses the tandem switch.  

5.7.1.3
Illustrative Inter Switch/ Intra Switch Call Flows 


The following call flows provide examples of application of usage sensitive UNE charges and compensation as set out in Attachment 12:  Intercarrier Compensation.  Unless otherwise indicated, examples assume CLEC is using ULS and UST when originating traffic, and using ULS when terminating.

5.7.1.3.1
CLEC (UNE) Originating and SBC MISSOURI Terminating:


Local Interswitch Call:


CLEC Pays:Applicable ULS-O/, SS7/ Blended Transport


Local Intraswitch Call:


CLEC Pays:  ULS-O/SS7

5.7.1.3.2
SBC MISSOURI Originating and CLEC (UNE) Terminating: 


Local Interswitch Calls:


CLEC Pays: There will be no charges. 


SBC MISSOURI pays:  There will be no charges. 


Local Intraswitch Call:


CLEC UNE and SBC do not bill any charges to each other

5.7.1.3.3
CLEC (UNE) Originating and CLEC B (UNE) Terminating:


Local Interswitch Call:


CLEC Pays: ULS-O/SS7/Blended Transport


Local Intraswitch Calls:  CLEC Pays ULS-O/SS7


CLEC B Pays:


ULS-T

5.7.1.3.4
CLEC (UNE) Originating and CLEC (UNE) Terminating:


Local Interswitch Call:


CLEC Pays: ULS-O/ULS-T/SS7/Blended Transport
Local Intraswitch Call:  CLEC Pays ULS-O/SS7

5.7.1.3.5
CLEC B (UNE) Originating and CLEC (UNE) Terminating:


Local Interswitch Calls :


CLEC Pays: ULS-T


Local Intraswitch Call :  CLEC Pays nothing

5.7.1.3.6
CLEC B (Reseller – s/a SBC Resale) to CLEC (UNE) Terminating:  The assumption here is that CLEC C is purchasing resale from SBC.


Local Interswitch Call :


CLEC Pays: ULS-T, CLEC may bill SBC recip comp


Local Intraswitch Call :  CLEC Pays nothing  

5.7.1.3.7
CLEC (UNE) Originating and CLEC B (Reseller  - s/a SBC Resale):  The assumption here is that CLEC C is purchasing resale from SBC


Local Interswitch Call:  


CLEC Pays:  ULS-O/SS7/Blended Transport


Local Intraswitch Call:


CLEC Pays: ULS-O/SS7

5.7.1.3.8
CLEC (UNE) Originating to CLEC C (Facilities Based Network (FBN)) Terminating:


CLEC Pays:  ULS-O


Blended Transport


SS7 Signaling 

5.7.1.3.9
CLEC C (FBN) Originating to CLEC (UNE) Terminating:


Tandem Routed:  ULS-T/Common Transport/Tandem Switching/DUF


Direct-Trunked Routed: CLEC Pays ULS-T/DUF

5.8
IntraLATA and InterLATA Toll Calls 

5.8.1
General Principles

5.8.1.1
CLEC will pay  SS7 signaling,  Unbundled Tandem Switching/Blended Transport charges for all intraLATA toll calls initiated by an CLEC ULS Port that use the L-PIC Ability.  

5.8.1.2
A 1+ intraLATA toll call initiated from an CLEC ULS Port that is not transported via the L-PIC Ability, will be routed to the end user intraLATA Primary Interexchange Carrier (L-PIC) choice of the CLEC’s local service customer being served by ULS Port. A 1+  interLATA toll call is initiated from a ULS port will be routed to the interLATA Primary Interexchange Carrier (PIC) choice of such CLEC local service customer. Other intraLATA and interLATA toll calls shall be routed to the Interexchange Carrier to which the calls have been directed for transport (e.g., “10XXX”).  

5.8.1.3
For ULS-originated calls that are routed off of SBC MISSOURI’s network to any other telecommunications carrier (e.g., to an IXC, wireless carrier), CLEC shall pay as follows:

A. ULS-O and SS7 signaling if such carrier is connected at the switch that provides the ULS:

B. ULS-O, SS7 signaling, Unbundled Common Transport, and Unbundled Tandem Switching if such carrier is connected at SBC MISSOURI’s tandem switch subtended by the switch that provides ULS:

C. ULS-O, SS7 signaling, and Blended Transport is such carrier is connected to SBC MISSOURI’s network elsewhere.

Terminating Compensation is a matter between CLEC and such other telecommunications carriers. SBC MISSOURI shall not be charged and shall not otherwise be responsible for any such compensation.

5.8.1.4
For calls that are routed to an CLEC ULS Port from another telecommunications carrier’s network (e.g., from an IXC’s point of presence, from a wireless carrier), CLEC shall pay as follows:

A. ULS-T if such a carrier is connected at the switch that provides the ULS;

B. ULS-T, Unbundled Common Transport, and Unbundled Tandem Switching if such carrier is connected at SBC MISSOURI’s tandem switch subtended by the switch that provides the ULS;

C. ULS-T, Blended Transport if such carrier is connected to SBC MISSOURI’s network elsewhere.  

Terminating Compensation is a matter between CLEC and such other telecommunications carriers. SBC MISSOURI shall not be charged and shall not otherwise be responsible for any such compensation.

5.8.1.5
CLEC may provide exchange access transport services to IXCs for intraLATA traffic originated by or terminating to CLEC local service customers, upon request, using unbundled network elements.  For interLATA toll calls and intraLATA toll calls (post dialing parity) that are originated by local customers using SBC MISSOURI unbundled local switching, CLEC may offer to deliver the calls to the PIC at the SBC MISSOURI access tandem, with CLEC using unbundled common transport and tandem switching to transport the call from the originating unbundled local switch to the PIC’s interconnection at the access tandem.  When the PIC agrees to take delivery of toll calls under this arrangement, then CLEC will pay SBC MISSOURI ULS-O usage, signaling, common transport, and tandem switching for such calls.  SBC MISSOURI will not bill any access charges to the PIC under this arrangement.  CLEC may use this arrangement to provide exchange access services to itself when it is the PIC for toll calls originated by CLEC local customers using SBC MISSOURI unbundled local switching.

5.8.1.6
If an Interexchange Carrier elects to use transport and tandem switching provided by SBC MISSOURI to deliver interLATA toll calls or intraLATA toll calls (post dialing parity) that are originated by CLEC local customers using SBC MISSOURI unbundled local switching, then CLEC will pay SBC MISSOURI ULS-O and signaling only in connection with such calls.  SBC MISSOURI will not bill the PIC any originating switching access charges in connection with such calls.

5.8.1.7
When an IntraLATA or InterLATA toll call terminates to an CLEC ULS Port, CLEC will pay ULS-T charges and SBC MISSOURI will not charge terminating access to CLEC or the IXC except that SBC MISSOURI may bill the IXC for terminating transport in cases where the IXC has chosen SBC MISSOURI as its transport provider. 

5.9
Originating Toll Free Calls

5.9.1
IntraLATA 8YY Traffic Compensation
5.9.1.1
Where an intraLATA 8YY call originates on the physical network of one of the Parties and terminates on the network of the other Party (as the 8YY service provider), the Parties agree that the call will be rated as subject to reciprocal compensation in the same manner as provided for in Attachment 12 for non-8YY Traffic.

5.9.1.2
The 8YY service provider (terminating Party) will suppress the terminating compensation mechanism and related billings based on the EMI locator of the 8YY calls and shall provide a monthly report to the originating company of the suppressed calls for that month.  If the terminating party does not suppress the billing, it will provide a credit to the originating Party for the reciprocal compensation (or other charges billed) associated with the completion of the POTS routed 8YY calls. The Parties will work together to establish a mutually acceptable process for ensuring that these credits and all documentation necessary to validate the credits are received by the originating Party.

5.9.1.3
Traffic exchanged between the Parties pursuant to Section 5.9.1.1, and associated query charges, are billed to and paid for by the terminating 800/8YY Service Provider, regardless of which Party performs the 800 query.

5.9.1.4
The Parties shall provide to each other intraLATA 800 Access Detail Usage Data for End User billing and intraLATA 800 Copy Detail Usage Data for access billing in Exchange Message Interface (EMI) format. The Parties agree to provide this data to each other at no charge.  In the event of errors, omissions, or inaccuracies in data received from either Party, the liability of the Party providing such data shall be limited to the provision of corrected data only.  If the originating Party does not send an End User billable record to the terminating Party, the originating Party will not bill the terminating Party for this traffic.  

5.9.1
When CLEC uses ULS Ports to initiate an 800-type call, SBC MISSOURI will perform the appropriate database query and route the call to the indicated IXC.  No ULS-O charges will apply.  This will be subject to SBC MISSOURI’s ability to provide access recording data to CLEC as referenced in Attachment 6, Section 5.1.1 and Attachment 10, Section 4.4.  Thereafter, when SBC MISSOURI is able to measure originating 800 traffic, and when CLEC uses a ULS Ports to initiate an 800-type call, CLEC will pay the 800 database query charge, and ULS-O charge, and where the IXC is connected to SBC MISSOURI at a tandem, the Unbundled Common Transport charge.  SBC MISSOURI will not bill the IXC for such calls.  

ATTACHMENT JMI-1

JOHN M. IVANUSKA

EDUCATION BACKGROUND

AND

PROFESSIONAL EXPERIENCE
JOHN M. IVANUSKA

EDUCATIONAL BACKGROUND AND PROFESSIONAL EXPERIENCE

Q.
PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND            AND PROFESSIONAL EXPERIENCE WITHIN THE TELECOMMUNICATIONS INDUSTRY.

A.
I graduated cum laude from the State University of New York at Buffalo (“SUNY Buffalo”) where I received a Bachelor of Science degree in Accounting.  I also received a Masters of Business Administration with a concentration in Finance from SUNY Buffalo.


From March 1984 through March 2000, I held various positions within the Local, Wireless, Competitive Local Exchange Carrier (“CLEC”), and Corporate Staff organizations of Sprint Corporation, including the positions of Rates and Tariffs Manager, Director of Regulatory – Texas, Director of Federal Regulatory Policy, Director of State Regulatory Policy – Sprint PCS (Sprint Spectrum, L.P. at the time), and Director - Local Markets (Sprint NIS).  In these various positions, I was directly involved in a host of telecommunications business matters from both a strategic/policy vantage point, as well as a tactical/operational vantage point.

Q.
Were any of these assignments specific to the CLEC sector of the telecommunications industry?  

A. Yes.  In my final assignment prior to leaving Sprint, as Director – Local Markets (Sprint NIS), I was responsible for the negotiation, arbitration, and implementation of interconnection agreements with the incumbent local exchange carriers (“ILECs”), GTE and SBC, in support of Sprint’s CLEC initiatives.  In implementing these interconnection agreements, I was tasked with ensuring that Sprint was to a level of “market entry readiness” that it was sufficiently capable of operating in the CLEC marketplace in a way that did not place the Sprint brand name at risk.  Once operational, I managed all interactions with Sprint’s ILEC suppliers for these CLEC initiatives.

Q. Have you ever testified before any regulatory bodies?

A.
Yes.  I have previously testified before the state commissions in Texas, Kansas, Missouri, California, Illinois, Indiana, Hawaii, Maine, New Hampshire, New York, Pennsylvania, North Carolina, Florida, Georgia and Puerto Rico. I have also delivered several ex parte presentations to various state commissions and the Federal Communications Commission (“FCC”) on a variety of topics.
� 	Big River Telephone Company; Birch Telecom, Inc. and ionex communications, Inc.; NuVox Communications of Missouri, Inc.; Socket Telecom, LLC; XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc., and Xspedius Management Co. Switched Services, LLC, dba Xspedius Communications, LLC.





� 	TRRO ¶ 167.


� 	TRRO ¶ 168 (footnotes omitted).


� 	TRRO ¶ 166.


� 	TRRO ¶ 169.


� 	TRRO ¶ 171.


� 	The inclusion of ULS-O and ULS-T in these call flows does not constitute a waiver of CLEC’s position that the appropriate charge for unbundled local switching is a flat-rated port charge with no usage component. The terms ULS-O and ULS-T will need to be modified if CLEC’s position prevails.  
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