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STAFF’S MEMORANDUM IN SUPPORT OF THE NONUNANIMOUS STIPULATION AND AGREEMENT

 


Comes now the Staff of the Missouri Public Service Commission (Staff) and respectfully submits these Suggestions in Support of the Stipulation and Agreement: 

I.
INTRODUCTION AND PROCEDURAL HISTORY

On October 29, 2004, Missouri Gas Utility, Inc. (MGU) filed an Application with the Missouri Public Service Commission (Commission).  The Application sought: approval of the acquisition of the Gallatin and Hamilton, Missouri natural gas system assets; a certificate of convenience and necessity to construct, install, own, operate, control, manage and maintain a system for the provision of natural gas service to the public; authorizing MGU to file tariffs to establish rates, rules and regulations as described in the Application; authority to encumber those assets in connection with the acquisition; and authorizing MGU to do other acts necessary to fully effectuate the Transaction.   
The Application explained that MGU wanted to close this transaction on or near December 1, 2004 (Application at 1).  This urgency was based on the fact that Gallatin and Hamilton have less than one-fourth of the gas needed for the winter season of November 1, 2004 through April 30, 2005 (Application at 8).   Due to the particular circumstances, as set out in the Application, there is no entity arranging gas supply contracts for the winter heating season.  This was a matter of grave concern for all of the Parties.  On November 3, 2004, Staff filed its Pleading and Motion for Expedited Treatment.  
On November 4, 2004, the Commission issued its Order Directing Notice, Setting Date for Submission of Intervention Requests, and Directing Filings.  In this Order, the Commission ordered notice; set an intervention deadline of 4 p.m. on November 12, 2004; ordered the Staff and MGU to file briefs no later than 4 p.m. on November 15, 2004 and any responses no later than November 17, 2004; ordered Staff to file its Recommendation and Memorandum by November 18, 2004; and ordered any responses to Staff’s Recommendation and Memorandum no later than November 22, 2004. 

On November 9, 2004, MGU filed its Supplement to Application.  On November 15, 2004, Staff and MGU filed Briefs in this case.  On November 18, 2004 Staff filed its Pleading and Recommendation.  On November 18, 2004, Public Counsel filed its Response to Staff Pleading and Recommendation.  On November 22, 2004, MGU filed its Response to Staff Pleading and Recommendation.  

An On the Record Presentation was held on November 23, 2004.  During the On the Re-cord Presentation, Mr. Tim Johnston, Vice-President of Engineering of CNG Holdings, Inc. explained that the Company had bought gas for December and believed that there was adequate gas for the month of December (Tr. 95, l. 7-p. 97, l.19).   On November 29, 2004, Staff filed its Response to Commission Question.  

On December 8, 2004, MGU, Staff and Public Counsel filed a Nonunanimous Stipulation and Agreement (Stipulation).  On December 8, 2004, the Cities of Gallatin and Hamilton filed their Non-Objection to Stipulation.  In this filing, the Cities of Gallatin and Hamilton stated no objection to the Stipulation, stated that they waived a hearing and encouraged the Commission to approve the Stipulation.  

The Commission issued its Order Suspending Procedural Schedule and Rescheduling Hearing.  The Commission cancelled the Evidentiary Hearing set for December 9, 2004 and set an On the Record Presentation for December 16, 2004.  

II.
NEGOTIATIONS AND BASIS FOR STIPULATION
Staff has worked diligently with MGU to develop an agreement and conditions, has reviewed numerous documents and had several lengthy discussions with MGU personnel.  MGU has been particularly responsive to Staff’s requests for information on a timely basis.  All of this review and analysis has been performed on an extremely expedited basis.   
 Nevertheless, the Staff does not consider that this Stipulation can completely insulate or protect MGU’s Missouri customers from all potential negative impacts from this Transaction.  There are a number of reasons for this, including that the Staff cannot contemplate every possible event that could have an impact on Missouri ratepayers. 
Staff also relied on specific representations made by MGU as presented in Data Request Responses and meetings.  Staff has necessarily relied on this information in the formulation of its opinions and decision to enter into the Stipulation.   

The Stipulation represents the Staff's best effort at this time to protect the public interest and MGU’s customers from any detrimental impacts resulting from the acquisition of and commencement of business by MGU. In entering into this Stipulation, Staff worked in its fundamental role of balancing the interests of all Parties to this case.  The success of the Stipulation depends on MGU’s representations that it will not engage in any action that is or will be detrimental to its Missouri operations.  To the extent that MGU operates contrary to this representation, detriments to its Missouri operations can occur.

III.
APPROVAL OF THE TRANSACTION

As part of the Stipulation, the Parties agreed that the Commission should issue its Order, subject to the conditions contained therein, authorizing MGU to acquire the franchise, works or systems of the Gallatin and Hamilton, Missouri.  The Parties further asked the Commission to grant MGU a certificate of convenience and necessity for the provision of natural gas service to the public in the service described in the Stipulation. The Parties also requested that the Commission approve the proposed encumbrance and authorize MGU to complete the Transaction.


Staff notes that the Stipulation provides that in the event that the Transaction is not closed, then the Stipulation shall be void and no Party shall be bound by any of the agreements or provisions thereof.  Staff has fully considered this Application and believes, that with the Conditions contained herein, that MGU will service customers in the public interest as long as it adheres to all of the conditions.  
IV.
CONDITIONS OF APPROVAL  

Staff will discuss each of the Conditions contained in the Stipulation. 

A.
Service Quality Conditions. 

MGU agreed to respond to inquiries from the Commission’s Consumer Services Department within three (3) business days, and for interruption of service issues, MGU will respond within one (1) business day.  The Stipulation contains specific notice that must be given by MGU to its customers and this notice includes notice of the new ownership and information on how to contact the Commission.  MGU also agreed to follow all Commission Rules including the Cold Weather Rule.  

Staff believes that these conditions inform customers of the new ownership, provide information about the Commission’s regulation of MGU and inform customers about how to contact the Commission.  These conditions are appropriate to ensure customers are aware of important information regarding the new ownership and the Commission. 

B.
Depreciation.

MGU agreed, for purposes of accruing depreciation expense, to use the rates set forth in the attached Depreciation Schedule (Appendix A) attached to the Stipulation.  Since there was no specific information available regarding what specific assets that MGU would possess, Staff recommended that MGU utilize depreciation rates from Aquila Gas (GR-2004-0072) because Aquila operates in a similar geographic environment. 


C.
Gas Safety.  

The Stipulation contains detailed requirements designed to bring MGU into compliance with all laws and Commission rules regarding Gas Safety that need to be in place when MGU begins operating the distribution system.    This is especially crucial in a situation wherein a new Company, such as MGU, is commencing operations in the State of Missouri.   Staff believes that strict adherence to these requirements by MGU, as well as on-going compliance with all laws and Commission rules concerning Gas Safety is essential to providing natural gas.   


D.
Gas Supply.  

One of the primary concerns in this case has been the provision of natural gas to the customers in Gallatin and Hamilton.   This condition requires MGU to promptly provide, to Staff, MGU’s plans and analyses confirming that adequate natural gas will be in place for the winter months December 2004 through March 2005, including information on the historical peak cold day.  MGU will also provide information on the end of the month storage balance for each month December 2004 through March 2005.    There is also a provision requiring MGU to provide detailed information by September 15, 2005 to Staff regarding its gas supply plans for the winter of 2005-2006.  


Staff believes that these conditions will enable Staff to monitor gas supply plans, consult with MGU and advise the Commission of any concerns. 


E.
Service Territory.

A certificate issued to MGU should include the sections identified on Appendix B, attached to the Stipulation.  This description was the result of detailed analysis and conversations between the Staff and MGU.  Staff believes that this service territory is appropriate in this case.  It includes areas that are appropriate for the provision of natural gas by MGU.  MGU can later seek to expand this territory by filing for an expanded certificate of convenience and necessity from the Commission when more complete information is available.  


F.
Tariff. 

Illustrative tariff sheets designed to govern MGU’s operations are attached as Appendix C to the Stipulation.  The Parties agreed that the Commission should order MGU to file tariff sheets in the form and substance of Appendix C. Appendix C is believed to be Fidelity Natural Gas’ tariff sheets as modified by MGU’s tariff rates.  


Staff did not have adequate time to verify in minute detail that Appendix C is, in fact, the current and complete tariff of Fidelity Natural Gas but notes that these tariffs are for illustrative purposes only.  Any questions in that regard should be dealt with by the Commission taking administrative notice of its own records and files pursuant to Section 536.070 (6) and the official Fidelity tariffs would control.  Staff did verify that Appendix C is modified by MGU’s proposed tariff rates. These rates are similar to those proposed by MGU in its Initial Application in Paragraph 22.  However, these rates were adjusted upward slightly to account for the conversion from dekatherms to CCF.  As part of the process of reviewing compliance tariffs, Staff will review whether those tariffs, other than MGU’s rates, do in fact mirror Fidelity Natural Gas tariffs to the extent that MGU tariffs can reasonably and lawfully do so.  Furthermore, any questions regarding specific provisions of the tariffs will be dealt with when MGU does its required tariff compliance filing.   

This section also contains provisions regarding the PGA tariff filings and rates.  MGU will be making an initial PGA filing (updating tariff sheet 29) with its compliance filing.  The MGU PGA will then mirror the operation of the Fidelity Natural Gas PGA Clause provisions with the exception of the provision authorizing certain credits to the ACA account if it is found by the Commission that rates authorized under this agreement are ultimately shown to be in excess of reasonable non-gas rates.  In other words, for example, if reasonable non-gas rates are found by the Commission to be $2.00/Mcf but $3.074 was charged, then a credit to the ACA account, refunding this over-recovery would be necessary.  This over-recovery is “deemed” to be gas costs since the Staff believes PGA rates have not been isolated and tracked separately in previous Gallatin and Hamilton rate sheets.    The final provision of this section requires the Staff to begin an audit of MGU no later than January 7, 2005.  The scope of the audit is to determine whether MGU’s margin rates (non-gas rates) include any gas costs. The Stipulation provides that a conclusion that margin rates include gas costs will be based on whether or not margin rates produce revenues in excess of MGU’s non-gas costs.  Excessive revenues are to be deemed gas costs recoveries.  If the Commission makes a finding that existing margin recoveries exceed non-gas costs such excess revenue will be used to reduce gas costs that MGU can recover through the Purchased Gas Adjustment or Actual Cost Adjustment. This section is important because it protects MGU’s customers for the potential overpayment of gas costs. 


G.
Uniform System of Accounts.

MGU will keep its account numbers as stated in the General Instruction No. 3(C) of Part 201 (Uniform System of Accounts) of the Accounting and Reporting Requirements for Natural Gas Companies.  This condition merely requires MGU to follow Commission Rules regarding the Uniform System of Accounts.   

H.
Corporate allocation issues.

One important Staff concern is that MGU only pay an appropriate allocation of corporate costs based on factors that faithfully and accurately represent, to the greatest extent possible, corporate involvement in the corporate services provided and the actual business unit beneficiaries of the incurred costs.  CNG Holdings and MGU agreed to this condition and further agreed to make available to Staff, at reasonable times and places, all books and records and employees and officers of CNG Holdings and any affiliate, division or subsidiary of CNG Holdings that engages in transactions with MGU.  Staff believes that this access will help ensure that corporate allocations are done correctly and provides adequate safeguards for review of this matter.    


I. 
Acquisition Costs. 


This section addresses the issue of transaction costs associated with the Gallatin and Hamilton purchase transaction.  This section also describes how records will be kept, how those records will be made available and specifies that the ratemaking treatment of these costs will be determined in MGU’s first general rate case.  This section is designed to ensure that adequate records will be available in that rate proceeding.  Any Party to the Stipulation may take any position on this matter in the first general rate case for MGU.     


J. 
Plant in Service. 

While the normal practice is to base ratemaking in Missouri on the original cost of a utility’s plant in service.  There has been no determination made of whether the original cost of the Gallatin and Hamilton gas systems, as reflected on the books and records of Gallatin and Hamilton, was derived from prudent and reasonable expenditures, or quantified in a manner consistent with the Uniform System of Accounts.  These are matters of concern to all of the Parties in this case.  This provision provides how MGU’s plant in service accounts will be initially valued on MGU’s books.  It also specifies that, for any plant item transferred to MGU for which MGU seeks inclusion in rate base in future rate proceedings at a value in excess of the amount reflected in the purchase price for these properties, it shall be MGU’s burden to demonstrate that these costs were prudently and reasonably incurred, and otherwise appropriate for inclusion the establishment of just and reasonable rates. 


The Stipulation also contains directives on how MGU shall keep its books and records in such a manner that its plant in service balances can be segregated between amounts actually invested by MGU and amounts that MGU asserts were transferred through the purchase agreement.  


Any party to this Stipulation is free to take any position whatsoever in subsequent MGU rate proceedings regarding ratemaking treatment of the amounts booked by MGU to the Plant in Service account and other accounts that may be used by MGU for this purpose.     


K.
Affiliate Transactions.


This provisions requires that CNG Holdings will maintain data related to affiliate transactions and corporate allocation of costs between the regulated and nonregulated operations of CNG Holdings.  MGU agrees to comply with the Commission's rules concerning affiliate transactions involving natural gas utilities; natural gas marketing activities; and HVAC activities.  Staff believes that this matter will ensure compliance with Commission Rules. 


L.
Surveillance.


Upon approval of this transaction, MGU shall begin providing to Staff and OPC "surveillance reports", or periodic reports of earnings.   This provision of information will allow Staff to obtain information and consult with MGU if necessary concerning its financial position.  


M.
PGA/ACA review.


This provision merely provides that as with all Missouri Local Distribution Companies (LDCs), there will be the standard ACA review of actual gas costs and billed revenues, a reliability review, as well as a prudence review regarding all aspects of decisions impacting the level of actual gas costs.   This is a standard practice and is necessary for audit and other purposes. 

N.
Risk of Project Success.


The Company shall be responsible in future rate cases for any failure of this system to achieve forecasted conversion rates and/or its inability to successfully compete against propane. This provision protects customers from future expenses that arise from the business and place the business risk directly on the Company.  


O.
Financial Issues.

CNG Holdings and MGU will agree that Missouri customers will not experience increased capital costs as a result of CNG Holdings’ activities. The burden of proof and persuasion shall be on MGU at all times on this issue.  This condition is designed to insulate MGU from activities of CNG Holdings.  MGU accepts the burden of persuasion on this issue.    


P.
Insulation of MGU. 


This section contains provisions intended to insulate MGU from the activities of CNG Holdings, Inc.  It contains specific provisions regarding the corporate structure of MGU and MGU within the corporate structure of CNG Holdings, Inc.  It also contains a clear prohibition against CNG Holdings entering the energy marketing or trading business without Commission approval.    There are also financial measures included in this section that are designed to insulate MGU from risks associated with nonregulated business ventures.  

Q.
First General Rate Case.
MGU will not utilize the Gas Utility Small Company Rate Increase Procedure found in Commission Rule 4 CSR 240-3.240 for its first general rate case.   This provision is important because several matters requiring a detailed audit will be determined in MGU’s first rate case. Some of these matters to be determined include corporate allocation issues, treatment of acquisition costs and plant in service valuation.  Detailed information must be available in order to let the parties produce evidence on these and other issues and for the Commission to be able to make an informed decision on these issues.  Only a general rate case will provide this opportunity.  

R.
Reliance on MGU Representations. 

Staff has conducted extensive discovery in this case in a very expedited manner.  As a result of representations made by MGU and relied upon by Staff, Staff has decided to enter into this Stipulation. Staff has relied on each and every Data Request Response and every conversation with MGU representatives.  MGU believes that all of its representations are true based upon its best information and efforts.  This provides information about what Staff relied on in making its determination to enter into the Stipulation.  

S.
Compliance with Terms of Stipulation. 



This section puts all Parties on notice that any failure of MGU or any affiliated company to comply with the terms of this Stipulation could result in a Staff investigation and the filing of a complaint if the investigation does not lead to resolution of investigatory concerns.     This provision merely states that any breach of the Stipulation could result in a Complaint before the Commission and a request for Commission action.  


WHEREFORE, Staff respectfully requests that the Commission approve the Stipulation filed by the Parties on December 8, 2004.  
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