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STAFF MOTION FOR RECONSIDERATION


COMES NOW the Staff of the Missouri Public Service Commission (Staff) by and through counsel, and for its Motion for Reconsideration, pursuant to 4 CSR 240-2.160(2), respectfully states as follows:


1.  On 
February 3, 2004, ConocoPhillips filed its Application for Certification as an Energy Seller in the State of Missouri (Application).  


2.  On February 18, 2004, Staff filed its Staff Recommendation recommending approval of the application.  


3.  On February 27, 2004, the Missouri Public Service Commission (Commission) issued its Notice of Deficiency in Application.  In this Notice, the Commission determined that ConocoPhillips’ Application is null and void because it was filed by a non-attorney.  The Commission noted that the Application is signed by Susan F. Short, Assistant Secretary and that there is no indication that Ms. Short is a Missouri-licensed attorney.  


4.  Staff requests that the Commission reconsider this Notice of Deficiency in Application.  The basis for this request is the Commission’s Order in GO-2000-635.  In that Order, issued on May 2, 2000 (Attached hereto as Exhibit 1), the Commission was faced with the exact same situation.  The Commission stated as follows: 


On April 11, 2000, Strategic Energy, L.L.C. (Strategic Energy) filed an Application for Certification as a Seller of Energy Services in the State of Missouri.  On April 14, the Staff of the Commission (Staff) filed a recommendation and memorandum indicating that Strategic Energy’s application complies with the requirements of 4 CSR 240-45.010.  Staff recommends that the Commission approve the application as filed.  


The Commission notes that Strategic Energy is an artificial entity, a limited liability company formed under the laws of Delaware.  As an artificial entity, Strategic Energy cannot represent itself in legal matters.  Clark v. Austin,  340 Mo 467, 101 S.W.2d 977 (1937).  See also Reed v. Labor and Industrial Relations Commission, 789 S.W.2d 19 (Mo. banc 1990).  Strategic Energy’s application is signed by Richard M. Zomnir, its President and Chief Executive Officer.  It is not signed by an attorney licensed to practice law in Missouri.  


Despite the general prohibition against a corporation representing itself in legal matters, the Missouri Court of Appeals has held that the drafting and filing by a corporation of an application that requires no legal skill or legal training is not the practice of law and need not be signed by an attorney.  Department of Social Services v. Administrative Hearing Commission,  814 S.W.2d 700 (Mo. App. W.D. 1993).   See also Division of Employment Security v. Westerhold, 950 S.W.2d 618 (Mo. App. E.D. 1997).   The application that Strategic Energy filed is on a form prescribed by the Commission and is little more than a bare request that it be certified as a seller of energy services.  The completion of the application does not require any legal skill or training.  Therefore, under the previously cited holdings of the Missouri Court of Appeals, the Commission will accept the filing of Strategic Energy’s application without requiring that it be signed by an attorney licensed to practice law in Missouri.


The Commission has reviewed the application and Staff’s recommendation and concludes that the application should be granted.  


5.  Staff submits that the Commission has previously set out guidelines for the filing and consideration of Applications for Certification as Energy Sellers.  These guidelines have been met in this case and have been inadvertently overlooked in the Notice of Deficiency in Application.  Staff respectfully requests the Commission reconsider the Notice of Deficiency and approve the Application.  

WHEREFORE, the Staff recommends that the Commission reconsider the Notice of Deficiency and approve the Application.

Respectfully submitted,








DANA K. JOYCE








General Counsel

/s/ Robert V. Franson




Robert V. Franson


Senior Counsel



Missouri Bar No. 34643








Attorney for the Staff of the 








Missouri Public Service Commission








P. O. Box 360








Jefferson City, MO 65102








(573) 751-6651 (Telephone)








(573) 751-9285 (Fax)








robert.franson@psc.mo.gov. 

Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered or transmitted by facsimile or electronic mail to all counsel of record this 3rd day of March 2004. 

/s/ Robert V. Franson




PAGE  

3

