BEFORE THE PUBLIC SERVICE COMMISSION
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SOUTHWESTERN BELL TELEPHONE COMPANY'S
ANSWER AND AFFIRMATIVE DEFENSES


Southwestern Bell Telephone Company
 respectfully submits this Answer and Affirmative Defenses to the Complaint filed by BPS Telephone Company, Cass County Telephone, Citizens Telephone Company of Higginsville, Mo., Inc., Craw-Kan Telephone Cooperative, Inc., Fidelity Communications Services I, Inc., Fidelity Telephone Company, Grand River Mutual Telephone Corporation, Green Hills Telephone Corporation, Holway Telephone Company, Iamo Telephone Company, Kingdom Telephone Company, K.L.M. Telephone Company, Lathrop Telephone Company and Mark Twain Rural Telephone Company (“Complainants”).

INTRODUCTION


1.
The Missouri Public Service Commission should reject Complainants’ attempt to impose liability on Southwestern Bell for transit traffic.  As long as Southwestern Bell is required to allow its network to be used by wireless (or other) carriers to send their traffic to other carriers, it is inappropriate and unfair to impose any financial obligation on Southwestern Bell for transited traffic.


2.
Under accepted industry standards, the originating carrier  -- the one who has the relationship with the calling party -- is generally responsible for compensating all downstream carriers involved in completing the call.  With respect to the wireless traffic at issue in this case, the wireless carriers have the responsibility for paying any compensation that may be determined to be due for terminating their customers’ calls.


3.
Nothing in Complainants’ wireless termination service tariffs authorizes Complainants to bill terminating charges on wireless-originated traffic to transiting carriers like Southwestern Bell.  

4.
Accordingly, this Complaint seeking terminating charges from Southwestern Bell as a transit carrier should be denied.

Southwestern Bell’S ANSWER

1.
Southwestern Bell admits the allegations contained in paragraphs 1-14.

2.
Southwestern Bell acknowledges the contact information for Complainants set out in paragraph 15.


3.
Southwestern Bell admits Complainants’ status as “telecommunications companies,” but has insufficient knowledge to admit or deny the remaining allegations contained in paragraph 16.


4.
Southwestern Bell admits that Respondents VoiceStream and Western Wireless are commercial mobile radio service (“CMRS”) providers in Missouri.  


5.
Southwestern Bell states that Respondent VoiceStream is in the best position to confirm whether the address Complainants’ list for it in paragraph 18 of the Complaint is correct.  


6.
Southwestern Bell states that Respondent Western Wireless is in the best position to confirm whether the address Complainants’ list for it in paragraph 19 of the Complaint is correct.


7.
Southwestern Bell admits the allegations contained in paragraph 20.


8.
Southwestern Bell admits the allegations contained in paragraph 21.  However, it would point out that other large tandem LECs in Missouri, such as Sprint, also provide transit services or facilities to wireless carriers in Missouri.


9.
Southwestern Bell admits that wireless originated traffic that transits Southwestern Bell’s network destined for Complainants’ exchanges flows over the common trunk groups that connect Southwestern Bell’s and Complainants’ networks.  Southwestern Bell also admits that this wireless-originated traffic flows over the same trunks that carry wire line intraLATA toll traffic destined for Complainants’ exchanges.  Southwestern Bell, however, has insufficient information to admit or deny the remaining allegations in paragraph 22.


10.
Southwestern Bell admits that the Commission in Case No. TT-2001-139, et al., approved Complainants’ wireless termination service tariff.  The Commission’s Report and Order in that case speaks for itself.  


11.
Southwestern Bell admits that Complainants’ intrastate access tariffs apply to the termination of interMTA wireless-originated traffic, and that those rates are appropriately paid by the originating wireless carrier.


12.
Southwestern Bell admits the allegations contained in paragraph 25.


13.
Southwestern Bell admits the allegations contained in paragraph 26.


14.
Southwestern Bell admits that the Commission approved the interconnection agreement between Western Wireless and Southwestern Bell in Case No. TO-98-12.  The Commission’s Order in that case speaks for itself.


15.
Southwestern Bell admits that since February 19, 2001 (and September 20, 2001 for Grand River), Respondents VoiceStream and Western Wireless have used Southwestern Bell’s transit services and facilities to terminate their traffic to Complainants’ exchanges.  Southwestern Bell, however, is without sufficient information to admit or deny the remaining allegations in paragraph 28.


16.
Southwestern Bell is without sufficient information to admit or deny the allegations contained in paragraph 29.


17.
Southwestern Bell is without sufficient information to admit or deny the allegations contained in paragraph 30.


18.
Southwestern Bell is without sufficient information to admit or deny the allegations contained in paragraph 31.


19.
To the extent that Southwestern Bell has neither specifically admitted nor denied any allegation contained in the Complaint, Southwestern Bell specifically denies it.

AFFIRMATIVE DEFENSES


For its Affirmative Defenses, Southwestern Bell states:


1.
Complainants have failed to state a claim upon which relief can be granted in that it has failed to allege any basis for holding an intermediate tandem company like Southwestern Bell financially responsible for traffic originated by another carrier.


2.
Complainants’ attempt to impose secondary liability on a transiting carrier like Southwestern Bell conflicts with applicable industry standards.  Under these standards, the originating carrier - - the one who has the relationship with the calling party - - is generally responsible for compensating all downstream carriers involved in completing the call.
The FCC, in its Unified Carrier Compensation Regime docket, stated:

Existing access charge rules and the majority of existing reciprocal compensation agreements require the calling party’s carrier, whether LEC, IXC or CMRS, to compensate the called party’s carrier for terminating the call.  Hence, these interconnection regimes may be referred to as “calling-party’s-network-pays” (or “CPNP”).  Such CPNP arrangements, where the calling party’s network pays to terminate a call, are clearly the dominant form of interconnection regulation in the United States and abroad.
 

This standard is also reflected in the Federal District Court in Montana’s 3 Rivers Telephone decision.
  There, a group of nine small LECs, similar to Complainants, sued US West for terminating charges on calls that wireless carriers and others sent through US West’s network to those small LECs for termination.  The small LECs objected to this transiting arrangement and asked the court to make US West financially responsible for the traffic, even though US West customers did not make the calls.  The Court ruled that U.S. West, which served as the transiting LEC, was not responsible for paying compensation to the small independent LECs for terminating wireless-originated calls that transited U.S. West’s network.  Specifically, the Court found that no benefit accrued to the transiting carrier for which it should be required to pay terminating charges on the traffic:

. . . the Court concludes that the accepted practice provides that the company liable for the terminating access charge is the company . . . entitled to bill the end user for long distance calls. . . Plaintiffs nevertheless argue that by “accepting” the traffic over their network, thereby “elect(ing) to treat all such traffic as its own,” U.S. West is liable for the terminating access charges “having received the benefit of those transactions.”  But where is the benefit?  If U.S. West is not the end-user’s long distance carrier and therefore lacks the ability to receive any compensation through billing for that call, no benefit accrues to U.S. West for which it should be asked to pay charges to an independent local exchange company.

As long as Southwestern Bell is required to allow its network be used by wireless (or other) carriers to send their traffic to other carriers, it is inappropriate to impose any financial obligation on Southwestern Bell for transited traffic.  Complainants’ claim of secondary liability against Southwestern Bell is inconsistent with applicable industry standards and the Commission should reject it.  

3.
Nothing in Complainants’ wireless termination service tariffs authorizes Complainants to bill terminating charges on wireless-originated traffic to transiting carriers like Southwestern Bell.  Any compensation that may be determined to be due for the wireless calls at issue in this case is the responsibility of the originating wireless carrier.  Accordingly, this Complaint seeking terminating charges from Southwestern Bell as a transit carrier should be denied.  


WHEREFORE, having fully answered, Southwestern Bell requests the Commission to enter an Order dismissing Complainants’ Complaint.
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� Southwestern Bell Telephone, L.P., d/b/a Southwestern Bell Telephone Company, will be referred to in this pleading as “Southwestern Bell” or “SWBT.”


� In the Matter of Developing a Unified Carrier Compensation Regime, CC Docket No. 01-92, Notice of Proposed Rulemaking, released April 27, 2001, para. 9 (“Unified Carrier Compensation NPRM”) (emphasis added). 


� 3 Rivers Telephone Cooperative, Inc. et al. v. U.S. West Communications, Inc., 125 F. Supp. 2d. 417 (D. Mont. 2000) (appeal pending before the 9th circuit). 


� 3 Rivers Telephone, 125 F.Supp.2d. at 419 (emphasis added).
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