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 SOUTHWESTERN BELL TELEPHONE L.P.'S, 

D/B/A SOUTHWESTERN BELL TELEPHONE COMPANY’S

REPLY TO APPLICATION FOR REHEARING

OF NUVOX COMMUNICATIONS OF MISSOURI, INC., 

MCI WORLDCOM COMMUNICATIONS, INC., 

BROOKS FIBER COMMUNICATIONS OF MISSOURI, INC., 

MCIMETRO ACCESS TRANSMISSION SERVICES, L.L.C.,

TCG ST. LOUIS AND TCG KANSAS CITY


Comes now Southwestern Bell Telephone, L.P., d/b/a Southwestern Bell Telephone Company ("SWBT") and, for its Reply to Application for Rehearing of NuVox Communications of Missouri, Inc. ("NuVox"), MCI WorldCom Communications, Inc. ("MCIWC"), Brooks Fiber Communications of Missouri, Inc. ("Brooks"), MCImetro Access Transmission Services, L.L.C. ("MCImetro"), TCG St. Louis ("TCG-STL"), and TCG Kansas City ("TCG-KC")
, states as follows:


1.
On June 27, 2002, the Missouri Public Service Commission ("Commission") issued its Report and Order in the above-captioned case, rejecting all nine tariffs that were at issue in the proceeding.


2.
On July 2, 2002, CLECs filed their Application for Rehearing.  CLECs seek rehearing of the Commission's Report and Order regarding the rejection of the tariffs filed by Applicants and e.spire, arguing that: "the Commission should reverse those portions of its decision and conclude instead that there is no factual or legal basis for a rejection of those tariffs."
  The CLECs' argument is both factually and legally incorrect.


3.
Although SWBT would have preferred that its tariff at issue in the above-captioned matter had been approved, equal treatment of incumbent local exchange carriers ("ILECs") and competitive local exchange carriers ("CLECs") is required under the law.  Section 

392.200 RSMo. 2000 provides the framework under which carriers have been permitted to offer term discount plans.  (Ex. 7, Unruh Direct, p. 15).  Section 392.200 on its face applies to all telecommunications companies, and no provision for different treatment of CLECs is made.  Id.  Moreover, Section 392.390(5) unequivocally provides that the applicable provisions of Section 392.200, including subsections 2 and 3, apply to all telecommunications companies.  Id.  Pursuant to Section 392.361.5, the Commission may not waive the provisions of Section 392.390, even for competitive telecommunications companies.  (Id.; T. 337, Cecil).  Thus, the provisions of these statutes do not permit disparate treatment between carriers with respect to SWBT's and other carriers' general ability to offer term discount plans.  (Ex. 7, Unruh Direct, pp. 15-16).  


Not only is the CLECs' argument not supported by the statutes, it also is not supported by public policy considerations.  Restricting one provider's (e.g. SWBT's) ability to compete in the marketplace by restricting its ability to offer lower prices to customers is not good public policy because it would deprive customers of the full benefits of a competitive market.  Id.  It would not be appropriate to treat SWBT asymmetrically because it would make CLECs more dependent on SWBT.  (Ex. 1, Aron Direct, p. 31).  Protectionism distorts the incentives to enter the market, encourages firms to be dependent on the incumbent in a way that can leave them permanently weakened, and can encourage firms to enter the market even if they cannot efficiently contribute to the development of a more robust and capable infrastructure.  Id.  

In addition to distorting the incentives to enter the market, such industry protectionism hardly ever goes away because some firms grow dependent on it and voice their parochial concerns loudly to policymakers.  (Id.; Ex. 2, Aron Rebuttal, pp. 4-5).  Such relief ultimately comes at the expense of customers who will pay higher prices or be offered term agreements that are not as aggressive as they otherwise would be, which itself is antithetical to public policy goal of allowing full and fair competition.  (Ex. 3, Aron Surrebuttal, p. 15).  Moreover, prohibiting SWBT from offering products, such as contracts with discounts and term commitments that customers want, while permitting other carriers to offer them, simply reduces customer choice.  (Ex. 1, Aron Direct, p. 32).  Business customers especially are rational enough to understand the choices before them; they are not aided by misguided policies that reduce their choices.  (Id.; Ex. 3, Aron Surrebuttal, p. 21; T. 51-53, Aron).

Finally, and importantly, asymmetric regulation under which new entrants could offer term contacts but incumbents could not would harm customers by denying them the opportunity to lock in discounts from SWBT, as they would be able to from CLECs, thereby depriving customers of the benefits that the competitive market would otherwise bring about.  (Ex. 1, Aron Direct, p. 32).  Additionally, CLECs would face an incumbent with an artificially limited pricing strategy, which would typically dampen the vigor of CLECs' own pricing initiatives.  Id.  Such asymmetry smacks of an attempt to allocate market share to new entrants, which is certainly inappropriate in fostering development of a competitive market.  Id. at pp. 32-33.

Thus, although SWBT would have preferred if the Commission would have approved its tariff that was at issue in the above-captioned proceeding, equal treatment of ILECs and CLECs is required under the statutes and appropriate given public policy considerations.  

4.
Further, equal treatment is required by the facts that were presented in the above-captioned proceeding.  The unrefuted evidence was that SWBT has a lower percentage of its customer lines under a term contract in Missouri than the CLECs.  Further, despite CLECs' claim that "long-term contracts are indisputably essential to their entry, investments, and marketing efforts"
, the evidence does not support this claim.  NuVox witness Ed Cadieux testified at the hearing of this matter that if the decision became whether all LECs should be allowed to have term contracts or no LECs should be allowed to have term contracts, NuVox would prefer that all LECs be prohibited from having term contracts.  (T. 209-211, Cadieux).  Thus, NuVox effectively concedes that CLECs do not need term commitments to compete.

5.
CLECs further argue "there was no evidence in the record that would support a finding or conclusion that CLECs' use of long-tem arrangements have impaired (or will impair) the efficiency of the market."
  The evidence established that CLECs use long-term contract arrangements with a higher portion of their customer base, and apparently with more total customer lines, than SWBT.  Thus, to the extent the evidence in this case supports a finding that use of long term agreements has impaired or will impair the efficiency of the market, that finding is at least as applicable to CLECs as to SWBT.  As the Commission determined, "a customer locked up by a term contract with a CLEC is just as securely removed from the marketplace as that customer would be if it signed a term contract offered by Southwestern Bell."
  

6.
The CLECs have raised no new issues or arguments that justify a different decision.  For all of these reasons, the Commission should deny CLECs' Application for Rehearing.

Wherefore, Southwestern Bell Telephone, L.P., d/b/a Southwestern Bell Telephone Company prays that the Commission deny the Application for Rehearing of NuVox Communications of Missouri, Inc., MCI WorldCom Communications, Inc., Brooks Fiber Communications of Missouri, Inc., MCImetro Access Transmission Services, L.L.C., TCG St. Louis, and TCG Kansas City, together with any further and/or additional relief the Commission deems just and proper.
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� NuVox, MCIWC, Brooks, MCImetro, TCG-STL, and TCG-KC will be collectively referred to as CLECs.


� Application for Rehearing, paragraph 2.


� Application for Rehearing, paragraph 8.


� Application for Rehearing, paragraph 5.


� Report and Order, p. 15.
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