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CASE NOS. TT-2002-472 and 473
SOUTHWESTERN BELL TELEPHONE, L.P.,

D/B/A SOUTHWESTERN BELL TELEPHONE COMPANY

DIRECT TESTIMONY OF THOMAS F. HUGHES

Introduction

Q.
WHAT IS YOUR NAME AND BUSINESS ADDRESS?

A.
My name is Thomas F. Hughes.  My business address is 101 W. High Street, Jefferson City, Missouri. 

Q.
BY WHOM ARE YOU EMPLOYED AND WHAT IS YOUR TITLE?

A.
I am employed by Southwestern Bell Telephone, L.P., d/b/a Southwestern Bell Telephone Company ("SWBT"), as Vice President-Regulatory for the state of Missouri.

Q.
HAVE YOU PREPARED A SCHEDULE THAT PROVIDES INFORMATION REGARDING YOUR EMPLOYMENT, EDUCATIONAL BACKGROUND, AND APPEARANCES BEFORE THE COMMISSION?

A.
Yes.  That information is attached as Hughes Schedule 1.

1) Purpose

Q.
WHAT IS THE PURPOSE OF YOUR TESTIMONY?

A.
I will explain that the proposed SWBT tariffs that are at issue in this proceeding are in the public interest and should be approved by the Missouri Public Service Commission ("Commission"). 

Q. WHAT ARE THE KEY POINTS THE COMMISSION SHOULD REMEMBER ABOUT YOUR TESTIMONY?

A. There are several key points the Commission should remember:

· Customers benefit from offers like the ones proposed by SWBT (i.e., the proposed tariffs offer lower prices to customers);

· Offers like the ones proposed by SWBT are common in a competitive market where companies are competing to provide service to customers;

· SWBT is seeking to offer additional choices to customers;

· The proposed SWBT tariffs are in the public interest as they benefit customers and promote competitive intensity;

· The Commission has previously approved SWBT’s winback tariffs; and 

· Even though the Commission has previously approved winback offers from SWBT, the CLECs continue to compete effectively. 

2) Missouri Statutes

Q.
WHAT IS THE KEY STATUTE UNDER WHICH THESE TARIFFS SHOULD BE REVIEWED?

A.
The Commission reviews and approves tariffs such as those filed by SWBT in this proceeding under section 392.200 RSMo 2000.

Q.
DO THE TARIFFS SWBT HAS PROPOSED IN THIS PROCEEDING COMPLY WITH THE STATUTE?

A.
Yes.  First, since SWBT offers the same discounts to all similarly situated customers, its proposed tariff offerings comply with the Missouri Statutes.  Section 392.200.2 provides that a tariff, which establishes uniform charges to similarly situated customers, is permissible.  Second, Section 392.200.3 RSMo. specifies that only undue or unreasonable preferences are prohibited.  SWBT’s proposed tariffs do not provide any undue or unreasonable preference and should be approved.

Q. WHEN THE COMMISSION PREVIOUSLY APPROVED WINBACK TARIFFS PROPOSED BY SWBT, DID THE COMMISSION FIND THOSE TARIFFS TO BE LAWFUL AND APPROPRIATE?

A.
Yes.  The only way the Commission could have previously approved Winback tariffs proposed by SWBT was to find them to be lawful and appropriate, pursuant to section 392.200, and consistent with the policies and purposes of Chapter 392.  As the legislature expressed in Section 392.200.4(2), the intent of SB 507 is to bring the benefits of competition to customers and to ensure that incumbent and alternative local exchange companies have the opportunity to price and market telecommunications services to prospective customers.

3) SWBT Winback Tariffs

Q. WHAT IS A WINBACK TARIFF?

A. A Winback tariff is one that proposes special rates or terms for a customer who has left one competing provider (e.g., SWBT) to receive service from a different competing provider (e.g., a competitive local exchange carrier or “CLEC”) to incent that customer to return to the original provider (e.g., SWBT) for local service.

Q.
HAS THE COMMISSION PREVIOUSLY APPROVED WINBACK TARIFFS OFFERED BY SWBT?

A.
Yes.  As noted above, the Commission has previously approved SWBT’s winback tariffs.  In Case No. TT-2001-54, the Commission first approved a SWBT winback tariff for residential customers.  This tariff waived the non-recurring service and connection charges for residential customers electing to return to SWBT after having switched to a CLEC.  The Commission approved this tariff over the objections of the Staff of the Missouri Public Service Commission (“Staff”) which sought to suspend the tariff.  See Order Denying Motion To Suspend Tariff, Case No. TT-2001-54, August 3, 2000 (See attached Hughes Schedule 2).  The tariff, attached as Hughes Schedule 3, became effective on August 4, 2000.  Since this time, SWBT has proposed and the Commission has approved numerous winback tariffs.  Attached as Hughes Schedule 4 is a list of all the SWBT winback tariffs the Commission has previously approved.

Q.
IS THE PROPOSED RESIDENTIAL TARIFF AT ISSUE IN THIS PROCEEDING SIMILAR TO THOSE PREVIOUSLY APPROVED BY THE COMMISSION?

A.
Yes.  The Commission has twice previously approved a waiver of the nonrecurring service connection charges (“NRC”) when a residential customer has elected to return to SWBT for local service.  The first residential tariff was effective from August 4, 2000, through December 31, 2000.  The second residential winback tariff extended the first promotion until December 31, 2001.  (See attached Hughes Schedule 5).  The proposed tariff at issue in this case, which SWBT filed with the Commission on March 29, 2002, again proposes to waive the NRC for residential customers who choose to return to SWBT for local telephone service.  (See attached Hughes Schedule 6).  The residential tariff at issue in this proceeding also allows these returning customers to sign up for one of SWBT’s selected vertical services packages without incurring any NRC for those services.

Q.
IS THE PROPOSED BUSINESS TARIFF AT ISSUE IN THIS PROCEEDING THE SAME AS THE ONE PREVIOUSLY APPROVED BY THE COMMISSION?

A.
Yes.  SWBT’s proposed business winback tariff, which SWBT filed with the Commission on March 29, 2002, was designed to be an extension of the business winback tariff the Commission approved effective April 9, 2001.  (See attached Hughes Schedule 7).  The original business winback promotion ran from April 9, 2001, to April 8, 2002.  SWBT requested an effective date of April 9, 2002, with regard to the proposed tariff that SWBT filed on March 29, 2002.  (See attached Hughes Schedule 8).  SWBT's proposed tariff again allows business customers choosing to return to SWBT for local service to do so without incurring an NRC.

Q.
ARE THE WINBACK TARIFFS PROPOSED BY SWBT AVAILABLE FOR RESALE?

A.
Yes.  Both SWBT's proposed residential and business winback tariffs, just like those similar winback tariffs previously approved by the Commission, are available for resale by the CLECs.

4) Competitive Environment

Q. SINCE THE TIME THE COMMISSION FIRST APPROVED A SWBT WINBACK TARIFF, HAVE THE CLECS CONTINUED TO INCREASE THE LEVEL OF COMPETITION IN MISSOURI?

A. Yes.  Not only have the CLECs continued to compete, they have done so effectively. The table below sets forth aggregate CLEC information comparing the status of competition in July, 2000, before the first winback tariff was approved, with aggregate data as of April, 2002.  It is clear from the table that the CLECs have continued to be successful, especially in the provisioning of facilities-based service to customers, during the time SWBT’s prior winback tariffs were in place.  The number of resale lines, E-911 listings and UNE-P
 lines, which do not even capture all of the lines served by CLECs, nearly doubled during the period.  SWBT’s access line total, on the other hand, actually declined by 179,582 from August, 2000, to May, 2002. 


July 2000
April 2002
% Change

Resale
80,902
71,944
(11%)

E-911 Listings
72,737
157,200
116%

UNE-P
26,069
103,002
295%

Interconnection Trunks
85,249
121,412
42%

Cumulative Ported Numbers
163,338
359,572
120%

Number of CLECs passing orders
54
73
35%

Q.
DOES THE RETAIL DATA PRESENTED BY MR. REGAN FURTHER SUPPORT THE FACT THAT THE CLECS' SHARE OF THE MARKET HAS INCREASED?

A.
Absolutely.  As described in Mr. Regan’s testimony, SWBT’s retail lines have decreased by 179,582 from August, 2000, to May, 2002.  It is during some of this time period that SWBT has been offering winback offers to customers who have elected to return to SWBT for their local service.  It is clear that while SWBT’s winback offers have provided SWBT an opportunity to meet customer demand, SWBT's winback offers have not prevented CLECs from competing in the local market in Missouri.

Q.
WHAT DOES SWBT ESTIMATE TO BE THE MIMIMUM MARKET SHARE GAINED BY THE CLECS AS OF APRIL 2002?

A.
SWBT estimates the minimum market share gained by the CLECs as of April 2002 to be approximately 12%.  As represented in the table above, the CLECs serve a minimum of 332,146 lines in the state of Missouri as of April 2002.  This is an increase in the minimum number of lines being served by CLECs of 152,438 (a growth rate of 85%) from July, 2000, to April, 2002.
  During this period, SWBT’s retail lines declined by over 6%.

Q.
WHY DO YOU SAY “A MINIMUM” OF 12% OF THE MARKET?

A.
The approximate 12% market share gained is based on the number of resold lines, UNE-P, and E-911 listings the CLECs have reported.  This is the minimum level of market share since it does not take into account all the lines served by CLECs on a facilities basis.  SWBT knows when a CLEC resells its service and when a CLEC purchases UNEs from SWBT to provision its service.  However, SWBT does not know the number of lines served by CLECs on a pure facility basis.  While SWBT can identify the number of E-911 listings of CLECs, the number of CLEC E-911 listings understates the number of access lines served by facilities-based CLECs since only outbound lines have 911 listings associated with them.  Therefore, certain lines served by the CLECs (e.g., those at a call center receiving inbound calls) are not reported.  

Furthermore, a significant number of access lines are served with telephone numbers that have been ported from SWBT.  When a telephone number is ported from SWBT to a CLEC, the telephone number is still associated with SWBT in the 911 database.  Therefore, access lines with ported numbers are not included in this minimum level of market share gained by the CLECs.  SWBT has ported over 359,000 telephone numbers to CLECs.  While this number reflects the cumulative number of ported numbers, I would expect that a significant percentage of these ported numbers represent access lines that are undercounted in SWBT’s data reflecting current CLEC lines.  The CLECs themselves are the only ones who know for sure how many access lines they are serving.  Assuming SWBT’s current minimum CLEC line count estimation is still roughly 45% understated, then the current CLEC access line count would be 481,612 which represents over 16% market share. 

Q.
ARE THE CLECS ACTIVELY COMPETING FOR LOCAL SERVICE THROUGHOUT THE STATE?

A.
Yes.  Based on detailed exchange specific analysis performed during Case No. TO-2001-467 (In the Matter of the Investigation of the State of Competition in the Exchanges of Southwestern Bell Telephone Company), CLECs serve customers in every SWBT exchange.  They are serving customers via a combination of resale, the purchase of unbundled network elements (“UNEs”), and entirely over the facilities of CLECs.  It should be noted, however, that the CLECs are free to select the exchanges they operate in and the customers they desire to serve.  The CLECs’ business plans will dictate where (and to whom) they choose to provide service.  As a group, the CLECs also are attempting to win the customers that provide the highest profit margin.  Some CLECs choose to serve only business customers while other CLECs may only attempt to win residential customers who purchase packages (e.g., access line, vertical services, voicemail, intraLATA and interLATA toll).

Q.
WILL THE CLECS’ BUSINESS PLANS IMPACT THEIR INDIVIDUAL MARKET SHARE NUMBER?

A.
Absolutely.  Since the CLECs are free to select the exchanges they elect to compete in and the customers they desire to market to, it is possible that an individual CLEC’s market share may not seem that “large.”  However, the Commission must ask the CLECs why they are electing to only serve in certain exchanges or only serve certain customers.  Accordingly, the Commission should look at the CLEC market share number in aggregate to assess how competition is progressing.  Some CLECs have chosen to focus their efforts in a particular part of the state.  The evidence provided by SWBT demonstrates that CLECs in the aggregate continue to gain market share, even though all CLECs may not hold themselves out as a telecommunications provider to all customers in all exchanges.

Q.
HAS THE COMMISSION PREVIOUSLY FOUND THE LOCAL MARKET IN MISSOURI TO BE OPEN TO CLECS? 

A.
Yes. In March, 2001, in Case No. TO-99-227 (In the Matter of the Application of Southwestern Bell Telephone Company to Provide Notice of Intent to File an Application for Authorization to Provide In-Region InterLATA Services originating in Missouri Pursuant to Section 271 of the Telecommunications Act of 1996), the Commission determined the Missouri local markets are open to competition.  In its March 15, 2001 Order in Case No. TO-99-227, the Commission stated “[T]he 14-point competitive checklist sets out the steps that a BOC must take to open the local market to its competitors.  See 47 U.S.C. § 271 (c)(2)(B)(i)-(xiv).  SWBT has satisfied the requirements of the competitive checklist by providing or offering access to and interconnection with its network on terms and conditions that satisfy each of 

the checklist items.” Id. at 66.
  The Commission also approved the Missouri 271 Agreement (M2A), which provides a convenient interconnection agreement that contains favorable terms for CLECs seeking to compete.
Q.
HAS THERE BEEN ADDITIONAL BENEFIT TO THE CLECS SINCE THE COMMISSION APPROVED THE M2A IN MARCH, 2001?
A.
Yes.  On August 16, 2001, in a presentation to the Commission, SWBT agreed to voluntarily lowered rates for certain UNEs.  The Commission approved SWBT’s voluntarily reduced UNE rates on August 30, 2001.

Q. DURING THE 271 PROCEEDING SOME CLECS COMPLAINED ABOUT THE SERVICE SWBT WAS PROVIDING TO THE CLECS.  HOW IS SWBT’S WHOLESALE PERFORMANCE TODAY?

A. Outstanding!  While SWBT disagreed with the CLECs' characterization of SWBT’s performance during the 271 proceeding, SWBT performance has improved since August 2000.  In fact, SWBT has met over 90% of the thousands of performance measures it tracks each month for the past 10 months. 

Conclusion

Q. PLEASE SUMMARIZE YOUR TESTIMONY

A.
SWBT’s proposed tariffs respond to the demands of customers and to the competitive marketplace such as the one that exists in the state of Missouri.  SWBT's proposed winback tariffs fully comply with the requirements of the Missouri statutes, as reflected by the fact that the same or similar winback tariffs have been previously approved by the Commission.  From August 4, 2000, to April 8, 2002, the same or similar winback tariffs have been available, with Commission approval, to customers who have chosen to return to SWBT as their local service provider as those at issue in this proceeding.  During this time period, the CLECs have gained a minimum of 152,438 access lines while the number of SWBT access lines has declined by 179,582.  This demonstrates that SWBT’s winback tariffs, while providing additional choices and lower prices to customers, have not impeded competition in the state of Missouri.

Q.
DOES THIS CONCLUDE YOUR TESTIMONY?

A.
Yes.

� UNE-P is the unbundled network element platform that combines UNEs for complete end-to-end service.


� In addition to the information presented below that describes why the CLEC line count is only a minimum, data compiled by Staff further demonstrates that the numbers available to SWBT represent only a minimum known number and that CLECs actually serve a larger number of lines than those reported by SWBT.  In an affidavit filed by Mr. Voight of the Staff on October 26, 2000, in Case No. TO-99-227, Staff notes in paragraph 17 “that as of the July/August 2000 timeframe, 328,257 business and residential access lines were served by competitors in SWBT’s Missouri service area.”  This figure is based upon data provided by some CLECs to the Staff.  Staff’s figure represents an increase of 148,549 lines over SWBT’s minimum CLEC access line estimation for the same general time period.  SWBT’s minimum estimation at that time understated the CLEC lines by 45%.


� The Commission issued its Order in Case No. TO-99-227 following an extensive review of SWBT’s 271 application.  At the same time the Commission was reviewing SWBT’s 271 application, it approved SWBT’s residential winback tariff in August of 2000.  Shortly after the Commission issued its Order in Case No. TO-99-227, the Commission approved SWBT’s business winback tariff, the same tariff at issue in this proceeding.
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