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Staff Response to Motion for Expedited Treatment   


COMES NOW the Staff of the Missouri Public Service Commission (Staff), and for its Response to the Joint Motion for Expedited Treatment respectfully submits as follows: 


1.
On August 1, 2002, Laclede Gas Company (Laclede) filed its proposed gas aggregation tariffs for approval by the Missouri Public Service Commission (Commission) pursuant to Section 393.190.1 RSMo 2002.


2.
On October 11, 2002, the parties to this case filed a Unanimous Stipulation and Agreement.  The parties to the case are Staff, Laclede, the Office of the Public Counsel (OPC), the Missouri School Board’s Association (MSBA), and the School Board of the City of St. Louis (BECSTL). 


3.
On October 17, 2002, the Commission issued its Order Approving Stipulation and Agreement.  


4.
Paragraph 6 of the Unanimous Stipulation and Agreement required that the parties, within 60 days of the effective date of the tariff establishing the experimental program, meet to determine if they could reach a mutually acceptable recommendation for revising the treatment of capacity costs or other program provisions subsequent to May 31, 2003.  The parties had a phone conference on December 11, 2002.  Paragraph 6 of the Unanimous Stipulation and Agreement also required the parties to file their joint recommendation, or if no agreement was reached, then their individual recommendations along with testimony explaining why such revisions are appropriate and consistent with the requirements of Section 393.310 RSMo Supp. 2002.  Paragraph 6 of the Unanimous Stipulation and Agreement also provided that the parties were asking the Commission to rule on the remaining issues in this case by May 31, 2003.


5.
The parties to this case did not reach an agreement.  A hearing was held in this matter on April 15, 2003.  The matter was briefed by the parties and submitted to the Commission.  


6.
Post-hearing conferences were held on May 22, 2003 and July 15, 2003.  The subject of these post-hearing conferences was how the substantive law had changed.  Governor Holden signed HB208 and SB656.  Each of these bills made identical, substantive changes to Section 393.310 RSMo Supp. 2003.  The effective date of the new law is August 28, 2003.


7.
On July 25, 2003, the MSBA, BECSTL and Laclede filed a Joint Motion for Expedited Treatment.  In conjunction with the Joint Motion for Expedited Treatment, Laclede filed tariff sheets to implement the agreement reached between the MSBA, BECSTL and Laclede regarding the Experimental School Aggregation Service.


8.
Staff notes that the Joint Motion for Expedited Treatment and the Laclede tariff filing refer to the “parties to this case.”  The Laclede tariff-filing letter to Mr. Dale Hardy Roberts dated July 25, 2003, stated that the “purpose” of the tariff filing is to implement the “agreement reached among the parties in the instant case.”  While such mention of the “parties to the case” is surely inadvertent, Staff must note that Staff is neither a signatory nor a party to the Joint Motion for Expedited Treatment or to the Laclede tariff filing.  Staff also notes that OPC is also not a signatory of those filings.  While Staff, OPC, Laclede, MSBA and BECSTL are parties to the case, only Laclede, MSBA and BECSTL are parties to these filings. 


9.
While Staff had received on July 23, a draft of a possible Laclede tariff filing, Staff received the actual Laclede tariff filing on July 25, 2003, the same date that it was filed with the Commission.  Staff is already reviewing the tariffs to ascertain compliance with Section 393.310 RSMo Supp. 2003 and other applicable laws.  Staff is cognizant of the changes in Section 393.310 RSMo Supp. 2003.  Staff is also cognizant of the urgency of this matter to the MSBA, BECSTL and Laclede.  However, Staff is also keenly aware of the substantive changes being made in the proposed tariffs. 


10.
Significant changes were made in the new legislation to Sections 393.310.5 and Section 393.310.6.  The changes appear in bold:


5.
The commission may suspend the tariff as required pursuant to subsection 3 of this section for a period ending no later than November 1, 2002, and shall approve such tariffs upon finding that implementation of the aggregation program set forth in such tariffs will not have any negative financial impact on the gas corporation, its other customers or local taxing authorities, and that the aggregation charge is sufficient to generate revenue at least equal to all incremental costs caused by the experimental aggregation program.  Except as may be mutually agreed by the gas corporation and eligible school entities and approved by the commission, such tariffs shall not require eligible school entities to be responsible for pipeline capacity charges for longer than is required by the gas corporation’s tariff for large industrial or commercial basic transportation customers.


6.
The commission shall treat the gas corporation’s pipeline capacity costs for associated eligible entities in the same manner as for large industrial or commercial basic transportation customers, which shall not be considered a negative financial impact on the gas corporation, its other customers, or local taxing authorities, and the commission may adopt by order such other procedures not inconstant with this section which the commission determines are reasonable or necessary to administer the experimental program.


11.
This new law implements significant substantive legal changes.  It sets up an entirely new standard for how pipeline capacity charges are dealt with in this experimental program.  It requires either: 1) that the Commission approve an agreement between the gas corporation and eligible school entities (ESEs) that deals with the length of time that the ESEs are responsible for pipeline capacity charges, or 2) the Commission must find that ESEs are not responsible for pipeline capacity charges for longer than is required by the gas corporation’s tariff for large industrial or commercial basic transportation customers.  Either option requires Staff to file a substantive and analytical response to the Commission involving a review of an agreement and/or tariffs.  Staff must also review the tariffs to determine that the filed tariffs do, in fact, treat the gas corporation’s pipeline capacity charges in the same manner as large industrial or commercial basic transportation tariffs.  Staff submits that this requires significant review and that two (2) business days is insufficient to allow Staff to adequately review, make such a determination and submit a proper analysis to the Commission.  This is especially true because Laclede has not provided workpapers demonstrating the calculations for substantive parts of the tariffs.  The most significant missing support is for the actual capacity that has historically been acquired for the ESEs.  In addition, basic calculations about how the agreed upon capacity assignment somehow approximates service for firm transportation customers is totally lacking.  On July 28, 2003, Staff sent electronic discovery requests to Laclede regarding these and other matters.


12.
Staff has identified a particular provision in Sheet 45, Paragraph J of the tariffs that is of particular significance.  This provision essentially waives prudence review of any action taken by Laclede in regard to capacity charges to ESEs to implement this program.  Staff believes that more time is necessary to consider a recommendation to the Commission in regard to this and other provisions found in the Laclede Tariff.


13.
In addition, key Staff members are out on scheduled vacations and are not readily available to review these tariffs.  Given all of these factors, Staff respectfully requests that the Commission grant Staff until August 8, 2003 to file a response to the tariff and issue an Order regarding the tariff by August 15, 2003.


WHEREFORE, Staff respectfully requests that the Commission grant, but modify, the Motion for Expedited Treatment by ordering Staff to file a response to the tariff by August 8, 2003, and that the Commission issue an Order regarding that tariff by August 15, 2003.
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