
	BEFORE THE PUBLIC SERVICE COMMISSION
STATE OF MISSOURI



	Staff of the Public Service Commission
	)
	

	of the State of Missouri,
	)
	

	
	)
	

	
Complainant,
	)
	

	
	)
	

	v.
	)
	Case No. TC-2005-0357

	
	)
	

	Cass County Telephone Company
	)
	

	Limited Partnership, and 
	)
	

	Local Exchange Company, LLC,
	)
	

	
	)
	

	
Respondents.
	)
	

	LOCAL EXCHANGE COMPANY’S (LEC’S) RESPONSE TO STAFF’S REPLY

AND IN FURTHER SUPPORT OF LEC’S MOTION TO DISMISS


In further support of its Motion to Dismiss filed herein, Local Exchange Company, LLC (“LEC”) files this Response to the Staff’s reply.

1. On May 13, 2005, LEC filed its Motion to Dismiss on two bases: this agency, the Missouri Public Service Commission (the “Commission”), lacks jurisdiction over LEC; and the Complaint herein fails to state a claim against LEC because it neither alleges wrongdoing by, nor seeks relief from, LEC.

2. On May 23, 2005, the Staff of the Commission (“Staff”) filed its Reply to LEC’s motion.  In its Reply, the Staff argues that Cass County Telephone Company (“CassTel”) is liable for the alleged misconduct of Kenneth Matzdorff, allegedly imputable to CassTel as Mr. Matzdorff’s principal, and that LEC is secondarily liable where CassTel is liable because of LEC’s status as the CassTel’s general partner.   Staff’s Reply makes clear that Staff makes no direct claims against LEC.  In other words, Staff does not claim any liability due to LEC’s conduct or that the Commission would otherwise have jurisdiction over LEC generally.
3. In its Reply, the Staff cites two Missouri statutes, R.S.Mo. §§359.251.2 and 358.150.1.  These statutes are located within the Missouri statutes regarding business organizations and they address the liability of general partners.  They simply cannot and do not confer jurisdiction over LEC in this Commission.

4. The Staff’s Reply confuses the separate concepts of liability and jurisdiction.  The two concepts are not coextensive.  A party that has a valid liability claim against another party cannot assert that claim in every forum, without regard to the forum’s jurisdiction, simply because the second party may be liable.  Even a party with a valid claim has to select a forum that has jurisdiction to hear that claim.  See, e.g., FDIC v. Hiatt, 872 P. 2d 879, 884 (N.M. 1994).
5. Assuming for the sake of argument the truth of the Staff’s claim that LEC may be jointly liable for any penalty that may be awarded against CassTel, that legal determination would  not establish Commission jurisdiction over LEC.

6. Under the Staff’s expansive view of the Commission’s jurisdiction, it apparently contends that the Commission has jurisdiction over all parties who may be jointly liable with a utility in its jurisdiction.  Endorsing that view would greatly expand the Commission’s jurisdiction beyond its current limits.  For example, the Commission would have jurisdiction over a utility’s insurers and guarantors.  For utilities organized as partnerships, the Commission would have jurisdiction over every general partner thereof.  For utilities organized as corporations, the Commission would have jurisdiction over its shareholders, provided the Staff could allege a veil-piercing theory.  The General Assembly has not granted the Commission such broad jurisdiction.
7. If the Missouri statutes governing limited partnerships are relevant herein, they establish that LEC should not be made a party to this case.  Those statutes provide that only CassTel, the limited partnership, may be joined to an action in its own name.  Under Section 359.081, limited partnerships shall “be sued” and shall “defend” in any circuit court in Missouri “in the partnership name.”  R.S.Mo. §359.081.  See also, 15 Coffey, Mo.Prac. §55.02-3 at 303 (“Limited partnerships must sue and are sued in the partnership name.”).  By analogy, the Staff should only be able to name CassTel as a party “in the partnership name.”  Id.
8. Even if the Missouri statutes were somehow construed to permit Missouri circuit courts to exercise jurisdiction over the general partners in an action against a limited partnership, and they should not be so construed, the jurisdiction of a Missouri circuit court is fundamentally different from this Commission’s jurisdiction.

9. Circuit courts are courts of general jurisdiction.  By constitutional and statutory design, this agency is not one of  general jurisdiction, but instead is one of limited jurisdiction.  This Commission only has the jurisdiction expressly conferred upon it by the General Assembly.  State ex rel. Laundry, Inc. v. Public Service Comm’n, 34 S.W.2d 37, 43 (Mo. 1931).  See also, Livingston Manor, Inc. v. D.S.S., 809 S.W.2d 153, 156 (Mo. App. 1991).  That jurisdiction is limited to public utilities, including telecommunications companies.  LEC is not such a utility and the Staff does not contend otherwise.  Accordingly, LEC should be dismissed from this case. 
Conclusion


On the bases set forth above and in LEC’s original Motion, LEC respectfully requests that the Commission enter its order dismissing LEC from this case.
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CERTIFICATE OF SERVICE


I hereby certify that on this 31st day of May, 2005 a copy of the foregoing was served via e-mail on the following:

Dana K. Joyce, General Counsel 
Robert Franson, Senior Counsel

William K. Haas, Deputy General Counsel
Missouri Public Service Commission
P.O. Box 360 
200 Madison Street, Suite 800 
Jefferson City, MO 65102
Attorneys for Complainant, the Staff of the Missouri Public Service Commission


W.R. England, III

Sondra B. Morgan

Brydon, Swearengen & England, P.C.

312 E. Capitol Avenue

P.O. Box 456

Jefferson City, MO 65102

Attorneys for Respondent, Cass County Telephone Company Limited Partnership
Office Of The Public Counsel 
P.O. Box 2230 
200 Madison Street, Suite 650 
Jefferson City, MO 65102
/s/ Mark A. Thornhill
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