DOJY/Antitrust Page 1 of 28 |

T'hi_s document is available in two formats: this web page (for browsing content), and PDF (comparable to
original document formattmg). To view the PDF you will need Acrobat Reader, which may be downloaded
from the Adobe site. For an official signed copy, please contact the Antitrust Documents Group.

Horizontal
Merger
Guidelines

E] USDepartmentofJusticeSeal E| USFederalTradeCommissionSeal

U.S. Department of Justice
and the
Federal Trade Commission

Issued: April 2, 1992
Revised: April 8, 1997

Note: Section 4 of these Guidelines, relating to Efficiencies, appears as it was
issued in revised form by the Department of Justice and the Federal Trade
Commission on April 8, 1997; and the footnotes in Section 5 of the Guidelines
have been renumbered accordingly. The remaining portions of the Guidelines
were unchanged in 1997, and appear as they were issued on April 2, 1992.

Table of Contents

O. Purpose, Underlying Policy Assumptions,and Overview
0.1 Purpose and Underlying Policy Assumptions of the Guidelines

1. Market Definition, Measurement and Concentration
1.0 Overview : :
1.1 Product Market Definition . Attachment 1

file://C:\Documents%20and%20Settings\HARRIK\Local%20Settings\Temporary%20inter... 6/10/2003




DOJ/Antitrust Page 12 of 28

1.22), the Agency will include only sales likely to be made into, or capacity likely
to be used to supply, the relevant market in response to a "small but significant
and nontransitory" price increase.

1.43 Special Factors Affecting Foreign Firms

Market shares will be assigned to foreign competitors in the same way in which
they are assigned to domestic competitors. However, if exchange rates fluctuate
significantly, so that comparable dollar calculations on an annual basis may be
unrepresentative, the Agency may measure market shares over a period longer
than one year.

If shipments from a particular country to the United States are subject to a quota,
the market shares assigned to firms in that country will not exceed the amount of

shipments by such firms allowed under the quota.{!®) In the case of restraints that
limit imports to some percentage of the total amount of the product sold in the
United States (i.e., percentage quotas), a domestic price increase that reduced
domestic consumption also would reduce the volume of imports into the United
States. Accordingly, actual import sales and capacity data will be reduced for
purposes of calculating market shares. Finally, a single market share may be
assigned to a country or group of countries if firms in that country or group of
countries act in coordination.

1.5 Concentration and Market Shares

Market concentration is a function of the number of firms in a market and their
respective market shares. As an aid to the interpretation of market data, the
Agency will use the Herfindahl-Hirschman Index ("HHI") of market
concentration. The HHI is calculated by summing the squares of the individual

market shares of all the participants.!” Unlike the four-firm concentration ratio,
the HHI reflects both the distribution of the market shares of the top four firms and
the composition of the market outside the four firms. It also gives proportionately
greater weight to the market shares of the larger firms, in accord with their relative
importance in competitive interactions,

The Agency divides the spectrum of market concentration as measured by the HHI
into three regions that can be broadly characterized as unconcentrated (HHI below
1000), moderately concentrated (HHI between 1000 and 1800), and highly
concentrated (HHI above 1800). Although the resulting regions provide a useful
framework for merger analysis, the numerical divisions suggest greater precision
than is possible with the available economic tools and information. Other things
being equal, cases falling just above and just below a threshold present
comparable competitive issues.

1.51 General Standards
In evaluating horizontal mergers, the Agency will consider both the post-merger

market concentration and the increase in concentration resulting from the merger.
(18 Market concentration is a useful indicator of the likely potential competitive
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effect of a merger. The general standards for horizontal mergers are as follows:

a) Post-Merger HHI Below 1000. The Agency regards markets in this region to be
unconcentrated. Mergers resulting in unconcentrated markets are unlikely to have
adverse competitive effects and ordinarily require no further analysis.

b) Post-Merger HHI Between 1000 and 1800. The Agency regards markets in this
region to be moderately concentrated. Mergers producing an increase in the HHI
of less than 100 points in moderately concentrated markets post-merger are
unlikely to have adverse competitive consequences and ordinarily require no
further analysis. Mergers producing an increase in the HHI of more than 100
points in moderately concentrated markets post-merger potentially raise significant

competitive concerns depending on the factors set forth in Sections 25 of the
Guidelines.

c) Post-Merger HHI Above 1800. The Agency regards markets in this region to be
highly concentrated. Mergers producing an increase in the HHI of less than 50
points, even in highly concentrated markets post-merger, are unlikely to have
adverse competitive consequences and ordinarily require no further analysis.
Mergers producing an increase in the HHI of more than 50 points in highly
concentrated markets post-merger potentially raise significant competitive
concerns, depending on the factors set forth in Sections 25 of the Guidelines.
Where the post-merger HHI exceeds 1800, it will be presumed that mergers
producing an increase in the HHI of more than 100 points are likely to create or
enhance market power or facilitate its exercise. The presumption may be
overcome by a showing that factors set forth in Sections 25 of the Guidelines
make it unlikely that the merger will create or enhance market power or facilitate
its exercise, in light of market concentration and market shares.

1.52 Factors Affecting the Significance of Market Shares and Concentration

The post-merger level of market concentration and the change in concentration
resulting from a merger affect the degree to which a merger raises competitive
concerns. However, in some situations, market share and market concentration
data may either understate or overstate the likely future competitive significance
of a firm or firms in the market or the impact of a merger. The following are
examples of such situations.

1.521 Changing Market Conditions

Market concentration and market share data of necessity are based on historical
evidence. However, recent or ongoing changes in the market may indicate that the
current market share of a particular firm either understates or overstates the firm's
future competitive significance. For example, if a new technology that is important
to long-term competitive viability is available to other firms in the market, but is
not available to a particular firm, the Agency may conclude that the historical
market share of that firm overstates its future competitive significance. The
Agency will consider reasonably predictable effects of recent or ongoing changes
in market conditions in interpreting market concentration and market share data.
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1.522 Degree of Difference Between the Products and Locations in the Market
and Substitutes Outside the Market

All else equal, the magnitude of potential competitive harm from a merger is
greater if a hypothetical monopolist would raise price within the relevant market
by substantially more than a "small but significant and nontransitory" amount.
This may occur when the demand substitutes outside the relevant market, as a
group, are not close substitutes for the products and locations within the relevant
market. There thus may be a wide gap in the chain of demand substitutes at the
edge of the product and geographic market. Under such circumstances, more
market power is at stake in the relevant market than in a market in which a
hypothetical monopolist would raise price by exactly five percent.

2. The Potential Adverse Competitive Effects of
Mergers

2.0 Overview

Other things being equal, market concentration affects the likelihood that one firm
or a small group of firms, could successfully exercise market power. The smaller
the percentage of total supply that a firm controls, the more severely it must
restrict its own output in order to produce a given price increase, and the less
likely it is that an output restriction will be profitable. If collective action is
necessary for the exercise of market power, as the number of firms necessary to
control a given percentage of total supply decreases, the difficulties and costs of
reaching and enforcing an understanding with respect to the control of that supply
might be reduced. However, market share and concentration data provide only the
starting point for analyzing the competitive impact of a merger. Before
determining whether to challenge a merger, the Agency also will assess the other
market factors that pertain to competitive effects, as well as entry, efficiencies and
failure.

el

This section considers some of the potential adverse competitive effects of
mergers and the factors in addition to market concentration relevant to each.
Because an individual merger may threaten to harm competition through more
than one of these effects, mergers will be analyzed in terms of as many potential
adverse competitive effects as are appropriate. Entry, efficiencies, and failure are
treated in Sections 35.

2.1 Lessening of Competition Through Coordinated Interaction

A merger may diminish competition by enabling the firms selling in the relevant
market more likely, more successfully, or more completely to engage in
coordinated interaction that harms consumers. Coordinated interaction is
comprised of actions by a group of firms that are profitable for each of them only
as a result of the accommodating reactions of the others. This behavior includes
tacit or express collusion, and may or may not be lawful in and of itself.

Successful coordinated interaction entails reaching terms of coordination that are
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