STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 1st day of July, 2004.

In the Matter of the Application of BellSouth BSE, Inc.,
)

and BellSouth Long Distance, Inc., for Authority to
)
Case No. LM-2004-0552

Transfer Control.
)

ORDER APPROVING MERGER, GRANTING CERTIFICATE OF

SERVICE AUTHORITY, AND APPROVING TARIFF

Syllabus:  This order approves the application of BellSouth BSE, Inc. (BSE), and BellSouth Long Distance, Inc. (BSLD), for authority to transfer control from BSE to BSLD.  The order also grants BSLD a certificate of service authority to provide basic local telecommunications services, approves BSLD’s proposed tariff, and cancels BSE’s certificate of service authority to provide basic local exchange and interexchange telecom​munications services.

Procedural History:

On April 22, 2004, BSE and BSLD applied to the Missouri Public Service Commission for approval of a transfer of control transaction between BSE and BSLD, two wholly owned subsidiaries of BellSouth Corporation.  In the alternative, Applicants request that the Commission issue an order declining jurisdiction over the proposed transaction.  Along with their application, Applicants submitted a proposed tariff and, by means of letters filed on May 13, May 24, June 2, and June 15, extended the tariff’s effective date until July 2, 2004.   Applicants submitted tariff substitutions on May 13, June 15, and June 21, 2004.

On June 23, 2004, the Staff of the Commission filed its Recommendation and Memorandum.  Staff recommends that the Commission (1) approve the merger between BSE and BSLD; (2) grant BSLD a certificate of service authority to provide basic local telecom​munications service subject to certain conditions; (3) grant BSLD a competitive classification and approve certain waivers; (4) approve BSLD’s proposed tariff; and (5) cancel the certificates of service authority granted to BSE.

Discussion:

1. General

BSE is a Delaware corporation with its principal offices in Atlanta, Georgia.  BSE was granted a certificate of service authority to provide basic local exchange and inter​exchange telecommunications services in Missouri in Case No. TA‑98‑124.

BSLD is also a Delaware corporation with its principal offices in Atlanta, Georgia.  BSLD was granted a certificate of service authority to provide interexchange telecom​munications services in Missouri in Case NO. TA‑97‑476.

Applicants state that through the proposed transaction, BSE will be merged into BSLD.  As a result of the merger, BSE will cease operations as a separate operating company and all services currently provided by BSE will be provided by BSLD.  Applicants state that BSLD plans to provide the basic local exchange services previously provided by BSE pursuant to BSE’s certificate of service authority granted in Case No. TA‑98‑124.  In the alternative, BSLD requests that a new certificate of service authority to provide basic local exchange service in Missouri be issued to BSLD under the same terms and conditions granted to BSE in Case No. TA‑98‑124. 

2. The Merger

Applicants state that contingent upon approval by all appropriate regulatory agencies, BSE will be merged into BSLD and the shares of BSE will be cancelled.  BellSouth Corporation will continue to own 100 percent of the outstanding shares of Common Stock in BSLD.  Applicants note that BSE and BSLD currently share common management, and as a result, there will be no long‑term implications on operation within Missouri once the two entities are merged.  Applicants further state that BSE currently has no customers in Missouri, and therefore, there will be no customers affected by this merger.  After the approval date of the merger, all new customers in Missouri will be customers of BSLD.  

In its Recommendation and Memorandum filed on June 23, 2004, Staff noted that Commission rules provide that competitively classified companies are required to provide minimal information in applications to merge, consolidate, or sell or transfer assets.  Rule 4 CSR 240‑3.520(1)
 and 4 CSR 240‑3.525(1) provide that competitive telecom​munications companies are exempt form the requirements to provide the reasons the proposed transaction is not detrimental to the public interest.  Nevertheless, Staff states that based upon the limited information available to it, Staff does not believe that this transaction will be detrimental to the public interest.  Staff notes that the transaction involves only competitively classified companies and is not detrimental to the public interest 

since a customer has or will receive advance notice and can freely switch to another provider.  Staff further notes that no customers will be switched to a different company as BSLD currently has no customers.  Staff states that the proposed transaction will have no impact on tax revenues pursuant to 4 CSR 240‑3.520(F) and 4 CSR 240‑3.525(F).  Staff recommends that the Commission approve the proposed merger.  After reviewing the application and Staff’s recommendation, the Commission finds that the proposed transaction is not detrimental to the public interest and should be approved.

3. The Certificate of Service Authority

BSLD indicates that following the merger, it plans to provide the basic local exchange services previously provided by BSE pursuant to BSE’s certificate of service authority granted in Case No. TA‑98‑124.  In the alternative, BSLD requests that the Commission grant it a new certificate of service authority to provide basic local exchange service in Missouri under the same terms and conditions granted to GSE in Case No. TA‑98‑124.  Staff recommends that the Commission grant BSLD a certificate of service authority to provide basic local telecommunications services, subject to certain conditions discussed below.

The Applicants incorporated by reference various documents from Case Nos. TA‑97‑476 and TA‑98‑124 regarding the companies’ technical, financial, and managerial resources.  BSLD claims, and Staff agrees, that as a result of the merger, BSLD will possess the technical, financial, and managerial resources to qualify and operate as a competitive basic local exchange service company in Missouri. Having reviewed BSLD’s application and the documents incorporated by reference, as well as Staff’s Memorandum and Recommendation, the Commission finds that BSLD has met the requirements of Section 392.455(1) in that it has shown that it will possess sufficient technical, financial, and managerial resources and abilities to provide basic local telecom​munications services.

Staff indicates that BSLD’s application, or the documents incorporated by reference, identifies the geographic area in which the company proposes to offer service and demonstrates that such area follows exchange boundaries of the incumbent local exchange company (ILEC) and is no smaller than an exchange.  Having reviewed BSLD’s application and the materials incorporated by reference, the Commission finds that BSLD has meet the requirements of Section 393.455(3) in that it has sufficiently identified the geographic area in which it proposes to offer service and that BSLD has demonstrated that the area follows ILEC exchange boundaries and is no smaller than an exchange.

Staff also notes that BSLD’s application, or the documents incorporated by reference, indicates that the company will give equitable access to all Missourians.    The Commission finds that BSLD has committed to provide equitable access to all Missourians.

Staff states that the two proposed service offerings, Frame Relay and Packet Service Lines, cover the provision of local calling service and exchange access service.  Staff indicates that these services can be provided on a resold basis statewide by the surviving company of the merger, BSLD.  Staff notes that there is no information in the proposed tariff regarding switched access rates, as neither Frame Relay nor Packet Service Lines require switched access services to originate or terminate voice grade communications on an interexchange basis, nor do these services require an Interconnection Agreement.  According to Staff, this case is similar to the Level 3 certificate case, Case No. TA‑99‑171, which was approved by the Commission on February 2, 1999.  Staff also indicates that it considers the ICB pricing proposed by the Applicant for high speed data services to be similar to the services proposed by McLeodUSA Telecom​munications Services, Inc., in Case No. XT‑2003‑0096.  The Commission approved the tariff and certificate in that case on October 1, 2002.  The Commission finds that the proposed service offerings, Frame Relay and Packet Service, along with the ICB pricing, are reasonable. 

Although Staff recommends that the Commission grant BSLD a certificate to provide basic local telecom​munications service, Staff does suggest that the certificate of service authority be subject to the following conditions:

1. The applicant’s originating and terminating access rates will be no greater than the lowest Commission approved corresponding access rates in effect for each ILEC within whose service area the applicant seeks authority to provide service, unless authorized by the Commission pursuant to Sections 392.220 and 392.230 RSMo. 

2. The certificate and service classification for switched access service is conditioned on the continued applicability of Sec​tion 392.200 RSMo, and the requirement that any increases in switched access services rates above the maximum switched access service rates set forth herein shall be made pursuant to Sections 392.220 and 392.230 RSMo, and not Sections 392.500 and 392.510 RSMo.

3. If the directly competing ILEC, in whose service area the applicant is operating, decreases its originating and/or terminating access service rates, the applicant shall file an appropriate tariff amendment to reduce its originating and/or terminating access rates in the directly competing ILEC’s service area within 30 days of the directly competing ILEC’s reduction of its originating and/or terminating access rates in order to maintain the cap.

Staff recommends that the Commission classify BSLD and its services as competitive.   In addition, Staff recommends approval of the waivers normally granted to competitively classified companies; these sections are as follows: Sections 392.210.2, 392.240.1, 392.270, 392.280, 392.290, 392.300.2, 392.310, 392.320, 392.330, and 392.340, along with 4 CSR 240‑3.545(2)(C), 4 CSR 240‑3.550(5)(C), 4 CSR 240‑10.020, 4 CSR 240‑30.040, 4 CSR 240‑33.030, and 4 CSR 240‑35.

The Commission may classify a telecommunications provider as a competitive company if the Commission determines it is subject to suffi​cient competition to justify a lesser degree of regulation.
  In making that determination, the Commission may consider such factors as market share, financial resources and name recognition, among others.
  In addition, the Commission may classify a telecommunications company as a competitive telecommunica​tions company only upon a finding that all telecommunications services offered by such company are competitive telecommunications services pursuant to Section 392.361.3.  The Commission has found that whether a service is competi​tive is a subject for case-by-case examination and that different criteria may be given greater weight depending upon the service being considered.
  

The Commission finds that competition in the basic local exchange market is in the public interest.  The Commission further finds that BSLD is a competitive company and should be granted waiver of the statutes and rules set out in the ordered paragraphs below.  The Commission finds that the conditions found in Staff’s Recommendation, and noted above, are reasonable and necessary to protect the public interest and that they further the purposes of Chapter 392 as stated in Section 392.185.  Therefore, the Commission finds that BSLD’s competitive classification and certification should be expressly conditioned as recommended in Staff’s Memorandum and found in the ordered paragraphs below.

In summary, the Commission finds that BSLD has met the requirements of 4 CSR 240-3.510(1) for applicants for certificates of service authority to provide telecom​munications services, with the exception of the filing of the 45-day tariff, which is discussed below.  The Commission also finds that BSLD meets the statutory requirements for provision of basic local telecommunications services and has agreed to abide by those requirements in the future.  The Commission determines that granting BSLD a certificate of service authority to provide basic local exchange telecommunications services is in the public interest.  

The Commission reminds the company that failure to comply with its regulatory obligations may result in the assessment of penalties against it.  These regulatory obligations include, but are not limited to, the following:

A)
The obligation to file an annual report, as established by Section 392.210, RSMo 2000.  Failure to comply with this obligation will make the utility liable to a penalty of $100 per day for each day that the violation continues.  4 CSR 240-3.540 requires telecommunications utilities to file their annual report on or before April 15 of each year. 

B)
The obligation to pay an annual assessment fee established by the Commission, as required by Section 386.370, RSMo 2000.  

C)
The obligation to comply with all relevant laws and regulations, as well as orders issued by the Commission.  If the company fails to comply it is subject to penalties for noncompliance ranging from $100 to $2000 per day of noncompliance, pursuant to Section 386.570, RSMo 2000. 

D)
The obligation to keep the Commission informed of its current address and telephone number.  

Furthermore, the company is reminded that, if it is a corporation, its officers may not represent the company before the Commission.  Instead, the corporation must be represented by an attorney licensed to practice law in Missouri.  

In addition, the company is reminded that Section 392.410.6, RSMo Supp. 2003, renders the company’s certificate of service authority null and void one year from the date of this order unless it has exercised its authority under that certificate. 

4. The Tariff

On April 22, 2004, BSLD filed a proposed tariff along with its application.  The proposed tariff bore an effective date of May 22, 2004, which is 30 days after its issuance date.  Commission rule 4 CSR 240‑4.510(1)(C), however, requires an applicant to file a proposed tariff with a 45‑day effective date, not a 30‑day effective date.  By means of several tariff extension letters, BSLD extended the tariff’s effective date until July 2, 2004, which is 71 days after the tariff was filed.  Based upon the circumstances of the case, the Commis​sion will waive the requirement that the tariff be filed with a 45‑day effective date and will accept the filing of the tariff with a 30‑day effective date.

BSLD’s tariff describes the rates, terms, and conditions applicable to the resale of intrastate competitive local telecommunications services provided by BSLD within the state of Missouri.  The tariff also lists the waivers requested.  Staff recommends that the Commission grant approval of BSLD’s proposed tariff effective July 2, 2004.  The Commission has reviewed the proposed tariff, along with Staff’s Recommendation and Memorandum, and finds that the tariff should be approved to be effective July 2, 2004.

IT IS THEREFORE ORDERED:
1. That the Application of BellSouth BSE, Inc., and BellSouth Long Distance, Inc., for Authority to Transfer Control, is granted.

2. That BellSouth Long Distance, Inc., is granted a certificate of service authority to provide basic local telecommunications services in the state of Missouri, subject to the conditions of certification set out in this order and to all applicable statutes and Commis​sion rules except as specified in this order.  The certificate of service authority shall become effective on July 2, 2004, the date the company’s tariff becomes effective.

3. That BellSouth Long Distance, Inc., is classified as a competitive telecommunications company.  Application of the following statutes and regulatory rules shall be waived:

Statutes

392.210.2
-
uniform system of accounts
392.240.1
-
rates-rentals-service and physical connections

392.270
-
valuation of property (ratemaking) 
392.280
-
depreciation accounts 
392.290
-
issuance of securities 
392.300.2
-
acquisition of stock 
392.310
-
stock and debt issuance 
392.320
-
stock dividend payment 

392.340
-
reorganization(s) 
392.330
-
issuance of securities, debts and notes 
Commission Rules

4 CSR 240-3.545(2)(C)
-
posting of tariffs

4 CSR 240-3.550(5)(C)
-
exchange boundary maps

4 CSR 240-10.020
-
depreciation fund income 

4 CSR 240-30.040
-
uniform system of accounts

4 CSR 240-33.030


-
minimum charges

4. That the certification and competitive status herein granted to BellSouth Long Distance, Inc., are expressly conditioned upon the continued applicability of Section 392.200, and on the requirement that any increases in switched access service rates above the maximum switched access service rates set out above must be cost-justified pursuant to Sections 392.220 and 392.230, rather than Sections 392.500 and 392.510.

5. That the certification herein granted to BellSouth Long Distance, Inc., is expressly conditioned upon the company’s compliance with the regulatory obligations (A through D) on pages 8 and 9 of this order.

6. That if a directly competing incumbent local exchange company (ILEC), in whose service areas BellSouth Long Distance, Inc, is operating, decreases its originiating or terminating access service rates, BellSouth Long Distance, Inc., shall file an appropriate tariff amendment to reduce its originating or terminating access rates in the directly competing ILEC’s service area within 30 days of the directly competing ILEC’s reduction of its originating or terminating access rates in order to maintain the cap.

7. That BellSouth Long Distance, Inc., is granted a waiver of 4 CSR 240‑3.510(1)(C), which requires the filing of a 45‑day tariff, and the Commission will there​fore accept the filing of the proposed tariff (Tariff File No. YX‑2004‑1298), which bore a 30‑day effective date.

8. That the tariff (Tariff File No. YX‑2004‑1298) filed on April 22, 2004, by BellSouth Long Distance, Inc., and amended by the filing of substitute sheets on May 13, June 15, and June 21, is approved effective July 2, 2004.

9. That the certificate of service authority to provide basic local exchange and interexchange telecommunication services granted to BellSouth BSE, Inc., in Case No. TA‑98‑124, is canceled.

10. That this order shall become effective on July 2, 2004.

11. That this case may be closed on July 3, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, Clayton,

Davis, and Appling, CC., concur.

Ruth, Senior Regulatory Law Judge

� All statutory references, unless otherwise specified, are to the Revised Statutes of Missouri (RSMo), revision of 2000.


� Sec�tion 392.361.2.


� In the Matter of the Investigation for the Purpose of Determining the Classification of the Services Provided by Interexchange Telecommunica�tions Companies Within the State of Missouri, 30 Mo. P.S.C. (N.S.) 16 (1989); In the Matter of Southwestern Bell Telephone Company’s Application for Classification of Certain Services as Transitionally Competitive, 1 Mo. P.S.C. 3d 479, 484 (1992).


� Id. at 487.
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