BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the matter of the Application of Time Warner 
)

Cable Information Services (Missouri), LLC for a
)


certificate of service authority to provide local and
)
Case No. LA-2004-0133

interexchange voice service in portions of the State 
)

of Missouri and to classify said services and the
)

company as competitive.



)

BRIEF OF THE OFFICE OF THE PUBLIC COUNSEL

IN SUPPORT OF COMMISSION JURISDICTION


Section 386.250(2) provides that the Missouri Public Service Commission (Commission) has jurisdiction and supervision over “all telecommunications facilities, telecommunications services, and for all telecommunications companies” for telecommunications facilities used and operated or for telecommunications services offered or provided between one point and another point within Missouri.  The services Time Warner proposes to offer and provide fall with the Commission jurisdiction.  

The services it intends to offer and provide fall within the broad definition of telecommunications service in Section 386.020(53) RSMo.  It intends to offer local and interexchange voice service in portions of Missouri on both a facilities and resold basis.  Time Warner’s customers who use the proposed service will be linked to the public switched telephone network to complete and receive voice communications.  On the face of Time Warner’s application and with an elementary reading of the most basic statutory statement of the scope of the Commission’s jurisdiction, the Commission has jurisdiction and should proceed to evaluate and render a decision on the application in the same manner as any other application for local and interexchange service authority.

The use of an advanced and different form of technology to provide Missouri customers with telecommunications service via the public switched telephone network does not remove the application from Commission jurisdiction.  The same criteria for evaluating and determining compliance with the certificate of authority statutes remain the same for Time Warner as it does any other CLEC applicant.

Public Counsel cannot see any statutory provision in Chapters 386 and 392, RSMo which excludes Time Warner’s application from Commission jurisdiction.  Any factual or technological question relating to how or in what manner Time Warner’s telecommunications facilities will interact with the public switch network are incidental implementation matters that do not change the criteria for obtaining certification.

For the Commission to forego its jurisdiction would not only be contrary to the express authority in Section 386.250(2), RSMo, but leaves Time Warner’s telecommunications services and its telecommunications customers in a regulatory twilight zone.  Consumers of Time Warner’s local and interexchange telephone service will be left to fend for themselves on matters of regulatory oversight, quality of service, billing and collection rights and other consumer rights and remedies afforded under Commission rules, regulations and orders.  Section 392.185, RSMo provides a statement of Missouri’s legislative goals.  These purposes are enforced and preserved by the Commission.  These purposes would not apply to Time Warner if the Commission does not have jurisdiction.  Such an interpretation is unreasonable and not supported by law.  

Federal law does not pre-empt voice over internet protocol telecommunications services from state regulatory authority.  While the FCC and the states must address the appropriate regulatory issues that VOIP service may pose, without an express federal pre-emption, the Commission has jurisdiction to regulate any form of telecommunications services that falls within its purview under state regulatory statutes.  Company has not expresses any intent to pre-empt.  State regulatory jurisdiction does not obstruct any goal or purpose of Congress and does not conflict with federal law.  Pre-emption is not to be lightly presumed. California Federal Savings & Loan Ass’n v. Guerra, 479 U.S. 272, 281 (1987); Maryland v. Virginia, 451 U.S. 725 (1981).

CONCLUSION
Public Counsel states that Chapters 386 and 392, RSMo apply to the services proposed to be offered by Time Warner in its application.  The facts set forth in the application involve the Commission’s jurisdiction under the Commission’s primary statutory statement of the scope of its authority.  The facts set forth in the application invoke the Commission’s jurisdiction as a telecommunications services as defined by Section 386.020(53), RSMo.

The power and duty for the Commission to act is evident.  Public Counsel further urges the Commission to exercise that power and duty in an equitable and fair manner as it would any other application for service authority.  The technology Time Warner employs to provide this service is not part of the factors the Commission must consider in determining eligibility and qualifications for a certificate.  While technology may raise implementation and regulatory issues, the application process is not the place to restructure and redefine the basic certification requirements or technical implementation issues related to technology.  As Public Counsel stated in its support of Staff’s Motion to open a generic case in TO-2004-0172, Time Warner’s application, like all applications, stands on its own merits on compliance with the statutory qualification requirements.  The application process is a separate and distinct function versus its broader investigatory authority to delve into the public policy and regulatory issues raised by the continuing march of technology.
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