BEFORE MISSOURI THE PUBLIC SERVICE COMMISSION

In the Matter of a Commission Inquiry into )

the Possibility of Impairment without ) Case No. TO-2004-0207
Unbundled Local Circuit Switching When )
Serving the Mass Market )

MCI'sCOMMENTS REGARDING PROCEDURAL SCHEDULE

COME NOW, MCImetro Access Transmission Services, LLC, Intermedia
Communications, Inc., Brooks Fiber Communications of Missouri, Inc., and MCI
WorldCom Communications, Inc. (herein "MCI") pursuant to 4 CSR 240-2.080(15) and
for their Response to Staff's pleading regarding the proposed procedural schedule
respectfully state to the Commission the following:

1. Aspart of the nine-month proceeding, the Commission must define the
relevant geographic area to include in each market. In defining markets, the Commission
must consider the following factors: 1) the locations of mass market customers actually
being served (if any) by competitors, 2) the variation in factors affecting competitors
ability to serve each group of customers, and 3) competitors ability to target and serve
specific markets profitably and efficiently using currently available technologies.
Triennial, Rule 51.319(d)(2)(i).

2. The Commission must determine the definition of a market for various
proceedings, including thisone. The FCC has set forth certain parameters as to how the
states must determine the proper market definition. The FCC has mandated that states

conduct a thorough factual examination before arriving at a definition:

! As discussed further herein below, the FCC made it clear that it is not sufficient to identify isolated
instances of service, but rather carriers that are "operationally ready and willing to provide service to all
customersin the designated market." Triennial, para. 499.



The triggers and analysis described below must be applied on a granular
basis to each identifiable market. State commissions must first define the
markets in which they will evaluate impairment by determining the
relevant geographic area to include in each market. State commissions
have discretion to determine the contours of each market, but they may not
define the market as encompassing the entire state. Rather, state
commissions must define each market on a granular level, and in doing so
they must take into consideration the locations of customers actually being
served (if any) by competitors, the variation in factors affecting
competitors ahility to serve each group of customers, and competitors
ability to target and serve specific markets economically and efficiently
using currently available technologies. While a more granular analysisis
generally preferable, states should not define the market so narrowly that a
competitor serving that market alone would not be able to take advantage
of available scale and scope economies from serving a wider market.
State commissions should consider how competitors ability to use self-
provisioned switches or switches provided by a third-party wholesaler to
serve various groups of customers varies geographically and should
attempt to distinguish among markets where different findings of
impairment are likely. The state commission must use the same market
definitions for all of its analysis. [Triennial, 495 (footnotes omitted)]

3. The FCC also noted that economic impairment may be especially likely in
wire centers below a specific line density. Before finding ‘no impairment’ in a particular
market, therefore, state commissions must consider whether entrants are likely to achieve
sufficient volume of sales within each wire center, and in the entire area served by the
entrant’s switch, to obtain the scale economies needed to compete with the incumbent.
(Triennial, 1 520)

4. Accordingly, the Commission needs to examine evidence submitted by the
parties on each of the issues identified above, and there should be hearings on this before
the Commission makes its determination. While the FCC states that the “ State
commissions must first define the markets in which they will evaluate impairment,” in

context, this appears to only state the obvious -- that before any state commission can



determine whether there is impairment in a market, the state commission must first define
the market.

5. Thisisalso similar to how the FCC addresses the geographic market issuein
analyzing mergers. “[T]he first step in analyzing a merger is to define the relevant
product and geographic markets.” 1/M/O the Merger of MCI Communications
Corporation and British Telecommunications PLC, GN Docket No. 96-245, FCC 97-302,
(rel. September 24, 1997). at 35. Even though the FCC states the “first step” isto define
the geographic markets, it does not bifurcate the proceeding. Instead, in the same order in
which it determines the geographic markets it also applies this definition of the
geographic market so that the proceeding has a single order in this regard.

6. The wording here about “first determining” the geographic market is also
similar to the wording which the FCC used in its rules on the batch hot cut issue, Rule
319(d)(2)(A), which requires states in establishing the batch hot cut processto "first
determine the appropriate volume of loops that should be included in a'batch.” Similar to
the geographic market definition, the determination on the batch hot cut issue cannot be
made in a vacuum and is interrelated to the other issues that the state commission will be
examining. In the final state commission order which addresses batch hot cuts, however,
the volume will be, by rule, the first conclusion reached. One would not expect the batch
hot cut evidence or proceeding to be bifurcated to first determine the volume in one phase
and to then have evidence and argument on the remaining issues in a second or later
phase. Similarly, a reasonable person would not expect the market definition issue to be

bifurcated from the rest of the pertinent evidence.



7. The FCC, in prior rulings, has provided further clarification on how to define a
geographic market. "The geographic market is more accurately defined as a series of
point-to-point markets. We can consider, as awhole, groups of point-to-point markets
where customers face the same competitive conditions. We therefore treat as a
geographic market an areain which all customersin that area will likely face the same
competitive aternatives for a product.” (In re: applications of Ameritech and SBC for
consent to Transfer Control of Corporations, CC Docket No. 98-141, FCC 99-279, note
147.) In essence, under this FCC methodology, a geographic market is determined in a
bottom-up manner: start looking at the point-to-point evidence and, if appropriate based
on this evidence, combine groups of point-to-point markets to determine the geographic
market. This can only be done based on a granular examination of the evidence. Thisis
similar to the approach that the FCC has taken in other parts of the Triennial order, such
as by requiring that the market for aloop be a specific customer location and that the
market for transport be a specific point-to-point route. The primary difference is that for
loops and transport no further aggregation of markets is necessary or allowed, but with
switching the evidence in the state proceedings will determine if further aggregation is
appropriate.

8. Given that the states must use the same definition of geographic market for the
impairment analysis as for the triggers for switching, and given that the economic
impairment analysis and the traditional FCC approach to defining markets requires
analysis at the wire center or even more granular level, the state commission must at least
receive and review all of the wire center (and sub-wire-center) level evidence whichis

part of the economic impairment case before determining what, if any, level of



aggregation of wire centers must be made in determining the geographic marketsin the
state. The type of evidence required in the potential deployment analysisis what the FCC
wants the states to look at in defining the market, so states and parties need to gather all
of the evidence relating to triggers and potential deployment, and then decide issues. The
ruling on the appropriate definition should only be made at the end of the case when the
state commission also rules on impairment.

9. The FCC also noted that sufficiently similar customer classes should be
considered together (Triennial, para. 123), and further noted that there is an obligation “to
determine which customers could not be served by carriers without the UNESs in question,
and, where practical, require unbundling only for those customers.” (Triennial, para.
125). The FCC noted that in the mass market, “. . . revenues are small, customers are
typically served in large groups, using uniform technologies and mass marketing and
provisioning techniques to minimize the cost of serving each customer.” (Triennial, para.
309). Accordingly, when addressing switching for the mass market, it is essential that
state commissions only look to mass market customers being served.

10. The FCC specifically noted that, depending on the granular facts in specific
states, it may not be proper to include some very small businesses in the analysis of mass
market switching. (See Triennial footnote 432: “Very small businesses typically purchase
the same kinds of services as do residential customers, and are marketed to, and provided
service and customer care, in asimilar manner. Therefore, we will usually include very
small businesses in the mass market for our analysis. We note, however, that there are
some differences between very small businesses and residential customers. For example,

very small businesses usually pay higher retail rates, and may be more likely to purchase



additional services such as multiple lines, vertical features, data services, and yellow page
listings. Therefore, we may include them with other enterprise customers, whereit is
appropriate in our analysis.”)

11. Also, determining which types of customers competitive carriers are
addressing on afacilities basisis critical to the trigger analysis. For example, if a
facilities-based carrier is ONLY serving business customers with its facilities, it cannot
be counted toward the trigger. Thereisacritical distinction between residential and
small business markets based on the smaller volume of customers, the type of loop plant,
and larger revenue per line associated with small business. If the Commission were to
erroneously rely on small business carriersto show that atrigger had been met, then the
Commission would be effectively taking away unbundled switching to the entire "mass
market" - including residential customers (who are the great mgjority of the “ mass
market”), even though no single CLEC serves” a single residential customer with its own
switching and economic and operational barriers do indeed exist for residential
customers. That cannot be a proper outcome of the trigger analysis.

12. Itisaso critical that the Commission, in looking at similarly situated
customers, determine and group customers according to whether they are being served
via copper loops or vialDLC. If any customers are being served via al fiber loops or via
hybrid fiber/copper DSL-capable loops, that should also be noted. Operationally, there
are critical differences between serving a customer via copper and attempting to serve a
customer who is presently being served via IDLC. For example, assume that in a given
market 40% of the customers are served via IDLC and 60% of the customers are being

served via copper. Assume that in this market, no CLEC provides switching to those

2 See supranote 1.



customers presently served via IDLC (because of operational impediments) and assume
that there are three CLECs who self-provision switching to those customers in the copper
service area. It would be erroneous for the Commission to rule that the Self-Provisioning
trigger had been met for the entirety of the market, because 40% of the customers would
have no competitive choice for services because of the operational barriers created by the
use of the IDLC technology. Similarly, for customers who want a bundle of services that
includes both voice and DSL—an increasing percentage of customers—the Commission
must recognize that the FCC has precluded competitive access to hybrid fiber/copper
loops, and therefore CLECs will not have accessto that potential customer base either.

13. With the issuance of the Errata of September 17, 2003, there is dso cause to
comment on the Errata changes to paragraphs 499 and 519 of the Triennial. In paragraph
499, which addressed the mass market switching triggers, the FCC changed some of the
wording, including deleting this sentence: “They [(identified competitive switch
providers)] must be operationally ready and willing to provide service to al customersin
the designated market.” In paragraph 519, which addressed economic barriers under the
potential deployment analysis, the FCC deleted the following sentence: “ State
commissions must ensure that a facilities based competitor could economically serve all
customers in the market before finding no impairment.”

14. These Errata changes have the effect of correcting the Triennial order. Before
these Errata changes were made, these two paragraphs had literally meant that any
identified competitive switch provider had to be ready, willing, and economically able to
serve all of the customers in the market. The “all” standard would certainly have been a

very tough standard to meet. To serve “all” customers would require the identified



competitive switch provider to be able to serve 100% of the customers in the market at
the same time. Thiswould require a very large collocation in the central office in the
defined geographic market (and large collocationsin all of the central officesin the
geographic market if the market consisted of more than one central office). This would
also require enough capacity on each of the identified competitive switch providersto
serve 100% of the customersin the market at the same time.

15. Itisclear that the Errata, with these changes, was replacing the stated “all
customers’ concept with an “every part of the market” concept. This “every part of the
market” concept was kept in paragraph 510 of the Triennial, which states in pertinent part
as follows: “The existence of a competitor that is serving the local exchange mass market
with its own switch provides evidence that the mass market can be served effectively.
The state commission should consider whether the entire market could be served by this
switch.” (Triennial, 510). In other words, only if a switch can serve any portion of the
market, and thus cover the entire market, should this switch then be counted.

16. Footnote 1552 of the Triennial, which applies to the trigger analysis for mass
market switching, was left intact, but was added to by the Errata. That portion of this
footnote that was left intact provides further support to the “every part of the market”
concept. This provision states in pertinent part as follows: “In circumstances where
switch providers (or the resellers that rely on them) are identified as currently serving, or
capable of serving, only part of the market, the state commissions may choose to define
that portion of the market as a separate market for purposes of itsanalysis.” This
provision further clarifies that it isimportant that a switch provider serve every part of the

market in order to be counted. The FCC, in this provision, clearly gave the states the



ability to narrow the geographic range of the market to ensure that a competitive switch
be counted. If it were not necessary that a competitive switch serve every part of the
market to be counted, then there would have been no need for this language in footnote
1552.

17. Thisinterrelationship, as to whether a competitive switch serves every part of
amarket, and the authority given by the FCC to the state commissions to narrow the
definition of the geographic market to take into account the serving capability of a
competitive switch, provides further support that a state should not attempt to define the
geographic markets until it has all of the applicable evidence at hand to make a fully
informed decision.

18. The geographic market determination, like the analysisto seeto it that
dissmilar customers are not considered together, is al part of the overall analysis. In
other words, the trigger and potential deployment determinations must be done at the end
point of ultimate decision making in the state, based on the granular review of facts and:

A) The geographic market determination;

B) The analysisto seeto it that dissimilar customers are not considered

together; and

(@) A showing that each proposed triggering company is offering service to

mass market customersin every part of the defined market.

19. By approaching the issue in this way, the Commission would aso have
information available to it showing the extent to which impairment would be found using
different possible definitions of the relevant geographic market before locking in any

given definition. Thiswould thus result in a better-informed Commission decision on



impairment. Furthermore, there are no other reasonable alternatives given the likely case
schedule and given the totality of the information which the FCC has mandated that the
Commission consider before making its determination as to the definition of market.

20. For the same reasons, the mass market switching triggers cannot and should
not be decided upon until the potential deployment review has been conducted. The
relevant markets for the trigger review must be the same as those used in the potential
deployment review. Deciding upon the triggers before all of the impairment evidence has
been collected necessarily requires an early decision on market definition. For the
reasons MCI discusses above, markets should not be defined until al of the evidence in
the case has been considered.

21. Finaly, in addition to the foregoing, MCI observes that the proposal for a
separate, initial hearing phase concerning only market definition and cutover would not
only require the Commission to make these important decisions without having heard all
the evidence required, but also would force the Commission into rushing into a decision
very early in the proceedings. If the Commission was not committed to making such a
rushed and uninformed decision, there would obviously be no point at all in having the
separate hearing.

WHEREFORE, MCI requests that the Commission approve the procedural
schedule submitted by the parties that calls for only two phases of hearings - one phase
regarding mass market switching, including market definitions and cutover definitions,

and a second phase regarding loops and transport.
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Respectfully submitted,

Curtis, Oetting, Heinz,
Garrett & O'Keefe, P.C.

/s Carl J. Lumley

Carl J. Lumley, #32869
Leland B. Curtis, #20550
130 S. Bemiston, Suite 200
Clayton, MO 63105

(314) 725-8788

(314) 725-8789 (FAX)
clumley@cohgs.com
Icurtis@cohgs.com

/9 Stephen F. Morris (by Carl J. Lumley)
Stephen F. Morris #14501600

MCI WorldCom

701 Brazos, Suite 600

Austin, Texas 78701

(512) 495-6721

(512) 495-6706 (FAX)
stephen.morris@mci.com

Attorneys for Brooks Fiber Communications of Missouri, Inc.
Intermedia Communications, Inc., MClmetro Access Transmission
Services, LLC, and MCI WorldCom Communications, Inc.

Certificate of Service

A true and correct copy of the foregoing was served upon the parties identified on
the attached service list on this 24th day of November, 2003 by placing same in the U.S.
Mail, postage paid.

/s Carl J. Lumley
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Dana K. Joyce

P.O. Box 360

200 Madison St., Suite 800
Jefferson City, MO 65102

John B. Coffman

P.O. Box 7800

200 Madison St., Suite 640
Jefferson City, MO 65102

Paul G. Lane

SBC Missouri

One SBC Center, Room 3520
St. Louis, MO 63101

Lisa C. Hendricks

Sprint Missouri, Inc.
d/b/a Sprint

6450 Sprint Parkway
Overland Park, KS 66251

Larry W. Dority

Spectra Communications
Group, LLC

d/b/a CenturyTel

101 Madison, Suite 400
Jefferson City, MO 65101

Legal Department
877-Ring Again
P.O. Box 720429
Dallas, TX 75372

Legal Department
Accutel of Texas, Inc.
7900 W. John Carpenter
Freeway

Dallas, TX 75237

Legal Department

ACN Communications
Services

32991 Hamilton Court
Farmington Hills, Ml 48333

Legal Department
Advanced Integrated Tech
9855 W. 78th Street,

Suite 300
Eden Prairie, MN 55344

Legal Department
Affordable Phone Company
808 S. Baker Street
Mountain Home, AR 72653

Legal Department
Affordaphone, Inc.

1703 16th Street

P.O. Box 1220
Bridgeport, Texas 76426

Legal Department
Alltel Communications
1705 S. Lillian Ave.
P.O. Box 180

Bolivar, MO 65613

Legal Department
Ameritel, Your Phone
Company

1307 Central Ave.

Hot Springs, AR 71902

Legal Department

Atlas Communications, Ltd.
900 Comerica Bldg.
Kalamazoo, Michigan 49007

Legal Department

BarTel Communications
333 Leffingwell, Suite 101
St. Louis, MO 63122

Legal Department
Basicphone, Inc.
P.O. Box 220
Orange, TX 77631

Legal Department
BBC Telephone, Inc.
154 N. Emporia
Witchita, KS 67202
Legal Department

Legal Department

Birch Telecom of Missouri
2020 Baltimore Ave.
Kansas City, MO 64108

Legal Department

BTI

4300 Six Forcks Rd.,
Suite 400

Raleigh, NC 27609

Legal Department
Budget Phone, Inc.
6901 W. 70th Street
P.O. Box 19360
Shreveport, LA 71129

Legal Department
BullsEye Telecom, Inc.
25900 Greensfield Road
Osak Park, MI 48237

Legal Department
Buy-Tele Communications,
Inc.

6409 Colleyville Blvd.
P.O. Box 1170

Colleyville, TX 76034

Legal Department
Camarato Distributing, Inc.
900 Camarato Dr.

P.O. Box 638

Herrin, IL 62948

Legal Department
Cbeyond Communications
320 Interstate N. Pkwy,
Suite 300

Atlanta, Georgia 30339

Legal Department

CD Telecommunications
608 St. Hwy, 165, Suite #5
Branson, MO 65616

Legal Department
Chariton Valley Telecom
Corporation

109 Butler

Macon, MO 63552

Legal Department
C12, Inc.

200 Galleria Pkwy.,
Suite 1200

Atlanta, GA 30339

Legal Department
Cinergy Communications
1419 West Lloyd
Expressway

Evansville, IN 47710

Legal Department

Concert Communications

Sales

2355 Dulles Corner Blvd.,
#.BBY

Herndon, VA 20171



Legal Department
Connect!

P.O. Box 619
Bryant, AR 72089

Legal Department
Convergent Communications
P.O. Box 746237

Arvada, CO 80006

Legal Department

Cox Missouri Telecom
5428 Florida Blvd.
Baton Rouge, LA 70806

Legal Department

Davidson Telecom, LLC
19003 Hodestone Mews Cirt.
Davidson, NC 28036

Legal Department
Delta Phones, Inc.
245 1llinois Street
Delhi, LA 71232

Legal Department

DMJ Communications, Inc.
P.O. Box 12690

Odessa, TX 79768

Legal Department

dPi-Tele.-Connect, LLC

1720 Windward Concourse,
#250

Alpharetta, GA 3000

Legal Department

DSLnet Communications,
LLC

545 Long Wharf Dr., 5th
Floor

New Haven, CN 06511

Legal Department

e.sprie Communications

22685 Holiday Park Dr.,
Suite 80

Sterling, VA 20166

Legal Department

Ernest Communications
5275 Triangle Parkway, Suite
150

Norcross, GA 30092

Legal Department

Everest Midwest Licensee
LLC

9647 Lackman Road

Lenexa, KS 66219

Legal Department

Excel Telecommunications
1600 Viceroy Dr.

Dallas, TX 75235

Legal Department

Ez Tak Communications,
LLC

4727 S. Main

Stafford, Texas 77477

Legal Department

FamilyTel of Missouri, LLC
2900 Louisville Ave.
Monroe, LA 71201

Legal Department
Fast Connections, Inc.
P.O. Box 40
Hubbard, OR 97032

Legal Department
Global Crossing

Local Services, Inc.
1080 Pittsford Victor Rd.
Pittsford, NY 14534

Legal Department
Global Crossing
Telemanagement

1080 Pittsford Victor Rd.
Pittsford, NY 14534

Legal Department
GlobalCom, Inc.

2100 Sanders Rd., Suite 150
Northbrook, IL 60062

Legal Department

GoBeam Services, Inc.

5050 Hopyard Rd., Suite 350
Pleasanton, CA 94588

Legal Department
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Telecommunications
7926 NE State Route M
P.O. Box 227
Breckenridge, MO 64625

Legal Department

Group Long Distance, Inc.
1 Cavdlier Court

P.O. Box 534

Ringoes, NJ 08551

Legal Department

ICG Telecom Group, Inc
161 Inverness Drive West
Englewood, CO 80202

Legal Department
Integrated
Telecommunications
Services, LLC

1500 E. Washington Ave.
P.O. Box 892

Jonesboro, AR 72403

Legal Department

lonex Communications, Inc.
2020 Baltimore

Kansas City, MO 64108

Legal Department

| Pvoice Communications,
Inc.

14860 Montfort Dr., Suite
210

Dallas, TX 75254

Legal Department
KMC Datg, LLC

1545 Route 206
Bedminster, NJ 07921

Legal Department
KMC Telecom I11
1545 Route 206
Bedminster, NJ 07921

Legal Department

Level 3 Communications, |
1025 Eldorado Blvd.
Broomfield, CO 80021

Legal Department

Local Line America, Inc.
P.O. Box 4551

Akron, OH 44310

Legal Department
Magnus Communications,
Inc.

340 S. Broadview



Cape Girardeau, MO 63703
Legal Department

Mark Twain
Communications

P.O. Box 128

Hurdland, MO 63547

Legal Department
Maxcess, Inc.

P.O. Box 951419
Lake Mary, FL 32795

Legal Department

Maxcom, Inc.

1250 Wood Branch Dr.,
Suite 600

Houston, TX 77079

Legal Department
Max-Tel Communications
1720 Windward Concourse
Alpharetta, GA 30005

Legal Department
McLeodUSA
Telecommunications
Services, Inc.

6400 C Street, SW

P.O. Box 3177

Cedar Rapids, |A 52406

Lega Department

Metro Communications Co.
P.O. Box 555

Sullivan, IL 61951

Legal Department

Metro Teleconnect Company
2150 Herr Street

Harrisburg, PA 17103

Legal Department
Midwestern Tel

2751 N. Ashland Ave.
Chicago, IL 60614

Legal Department

Missouri Comm South, Inc.

2909 N. Buckner Blvd.,
Suite 800

Dallas, TX 75228

Legal Department
Missouri State Discount
804 Elkins Lake
Huntsville, TX 77340

Legal Department
Missouri Telecom, Inc.
515 Cleveland, Suite C
Monett, MO 64708

Legal Department

Navigator
Telecommunications

8525 Riverwood Park Dr.
P.O. Box 13860

North Little Rock, AR 72113

Legal Department
North County
Communications
3802 Rosecrans Street
San Diego, CA 92110

Legal Department

Now Acquisition Corporation

180 N. Wacker Dr., Suite 3

Chicago, IL 60606

Carol Keith

NuVox Communications
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Suite 500

Chesterfield, MO 63017

Legal Department

Omniplex
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Suite 600

Houston, TX 77079

Legal Department

Phone-Link, Inc.

1700 Eastpoint Parkway,
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Legal Department

PNG Telecommunications
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Legal Department
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QCC, Inc.
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Legal Department
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Communications
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Quick-Tdl, Inc.
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Qwest Communications

Corp.
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47th Floor
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Legal Department

Reliant Communications
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Lake Mary, FL 32746
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Ren-Tel Communications
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SBA Broadband Services,
Inc.
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Legal Department
Smoke Signal
Communications
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Houston, TX 77074
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Snappy Phone
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Legal Department

0O1 Communications of
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Services

32991 Hamilton Court
Farmington Hills, M1 48333

Katherine J. Mudge

Smith Majcher & Mudge,
LLP

816 Congress, Suite 1270
Austin, TX 78701

Legal Department

Buy-Tel Communications
6409 Colleyville Boulevard
P.O. Box 1170

Colleyville, TX 76034

Legal Department
ExOp of Missouri
303 N. Jefferson
P.O. Box 891
Kearney, MO 64060

Rebecca B. DeCook

AT&T

1875 Lawrence Street, Suite
1575

Denver, CO 80202

J. Steve Weber

AT&T

101 W. McCarty, Suite 216
Jefferson City, MO 65101

Mark Comley

Newman, Comley & Ruth
601 Monroe Street, Suite 301
Jefferson City, MO 65102



