BEFORE THE PUBLIC SERVICE COMMISSION

STATE OF MISSOURI
In Re the matter of Excel Communications
)

Inc’s proposed tariff introducing a

)
Case No. LT-2003-0107

State Access Recovery Fee and increasing
)
Tariff No. JL-2003-0241

other rates.




)

OFFICE OF THE PUBLIC COUNSEL’S MOTION TO AMEND ITS MOTION TO SUSPEND TARIFF AND FOR 

EVIDENTIARY AND PUBLIC HEARINGS
COMES NOW the Office of the Public Counsel (Public Counsel) and amends its Motion to Suspend Tariffs and for an Evidentiary and Public Hearings filed September 18, 2002 and additionally respectfully moves the Public Service Commission of Missouri to make and enter its order to suspend the proposed tariffs of Excel Communications Inc. that increase certain charges for the additional reason that the notice to the customers of the increase is inadequate to fairly and reasonably advise Excel’s customers of the specific service that is to be increased and the specific rate to be imposed and fails to comply with the elementary notice provisions of Section 392.500, RSMo 2000.  Public Counsel suggests that the purported notice of rate increases is inadequate and insufficient to inform customers of the pending rate increases as it is buried in a promotional letter that does not call attention to rate increases but generally says “. . . some of the rates that apply to your Excel long distance product may have changed.”  (See, Appendix B to Staff Recommendation and Attachment A to Public Counsel’s Motion)

Competitive telecommunications companies offering competitive services must comply with Section 392.500, RSMo as a prerequisite to increases the rates of any of its services.  That section provides:

392.500. Except as provided in section 392.200, proposed changes in rates or charges, or any classification or tariff provision affecting rates or charges, for any competitive telecommunications service, shall be treated pursuant to this section as follows: 

(1) Any proposed decrease in rates or charges, or proposed change in any classification or tariff resulting in a decrease in rates or charges, for any competitive telecommunications service shall be permitted only upon the filing of the proposed rate, charge, classification or tariff after seven days' notice to the commission; and 

(2) Any proposed increase in rates or charges, or proposed change in any classification or tariff resulting in an increase in rates or charges, for any competitive telecommunications service shall be permitted only upon the filing of the proposed rate, charge, classification or tariff and upon notice to all potentially affected customers through a notice in each such customer's bill at least ten days prior to the date for implementation of such increase or change, or, where such customers are not billed, by an equivalent means of prior notice.  (Emphasis added.)

The letter to the customer that is purported to be the statutory notice (Attachment A) falls short of a notice of an increase in rates.  The letter covers a variety of topics without denominating any portion of it as a notice of rate increases.  The first paragraph is a standard thank you and request for continued patronage.  The second paragraph refers customers to enclosed updated Terms and Conditions of Service that services as the contract between the customer and the company.  The customer is alerted to a portion of the agreement concerning consent for use of Customer Proprietary Network Information, but there is no mention of any rate increases. 

The third paragraph finally broaches the subject of rates.  However, it addresses “rate changes” and does not alert the customer to proposed increases.  This paragraph reads as follows:  “In addition, some of the rates that apply to your Excel long distance product may have changed.  Any change to your account will take effect October 1,2002.  To find out if there is a change to any of your rates, you may log onto our web site at www.excel.com/ratechanges/re7 or call us at 1-800-251-6166 to verify any changes to your rates.”

This paragraph does not identify any product or service that is subject to a rate increase.  It does not identify or quantify the proposed rate increases in the tariffs.  This letter does not even use the word “increase.”   The statute specifically uses the words “increases” and changes in classifications that result in “increased rates or charges.” Excel hides the fact that specific increases are proposed but only broadly refers to “changes” in your account or “changes” in rates.  The purported notice does not notify the customer of any increase. It is only a general reference to rate changes that are not set out in the notice. The notice does not specify what services are subject to rate increases.  The consumer is not informed of anything except “changes” have been made. Then, Excel shifts the burden of notification to the customer by making the customer go to its website or call its customer service representatives to find out if any changes were made to any of the rates that apply to the customer.  Rather than fulfilling its statutory duty to give the customer notice of the services affected and the increased rates, Excel makes the customer responsible for discovering the affected services and the increased rates.  This shift in responsibility is not fair and is inconsistent with not only the intent and purposes of Section 392.500, but also violates the plain meaning of the statute that the company must give notice of an increase, ie, give sufficient information so that the customer is notified that the rate the customer pays will be increased.

Continuing with the “notice letter,” paragraph four is a promotion for additional products offered by Excel (services not regulated by the PSC).  Paragraph five is a further promotion to contact a service representative or visit its web site to learn about these and other products.  The final paragraph is a standard thank you and closing.  This letter fails to meet the basic elements of an increased rate notice and seems calculated to lull the customer into seeing it as an advertisement or promotional letter or just boilerplate language on general terms and conditions.    

 The recommendation of the Staff indicates that the notification document “ lacks statements identifying specific long distance service plans or the associated effects of rate increases or decreases.”  The Staff notes that it refers customers to the Excel web site or to an 800 number to find information about the “current rates for the subscribed services.”  Staff’s memorandum indicates that the Staff checked the web site and “eventually found the tariffed plans and their adjusted prices. . . . “  The Staff found the web site “complex and a cumbersome means to obtain price information.”    Staff also called the 800 number and obtained new prices for plans.  With regard to both methods, the Staff found that neither specifically identified the product with rate changes by the product name in the tariff.  Although the Staff found that the information provided was correct, it found that both methods were “inconvenient.” Even with these notations of misgivings, it felt that the notice complied with Section 392.500.

It appears that “notice” that is nothing more that a mere referral to a web site or 800 number for information is of little help for a consumer. Public Counsel is concerned that if experts in telecommunications have difficulty in using the web site and 800 number to discover what service is scheduled for increases and what the amount of the increase is, then ordinary consumers might find it almost impossible. This reinforces Public Counsel’s contention that notice letter provided by Excel is inadequate to fairly and reasonably advise Excel customers of the service scheduled for increase and the amount of the increase and cannot constitute notice under Section 392.520, RSMo.


For the foregoing reasons, Public Counsel hereby amends its motion to suspend and for hearings filed September 18, 2002 to include inadequate customer notice pursuant to Section 392.500 RSMo. and asks the PSC to suspend the tariff and set this matter for an evidentiary hearing and to hold a public hearing on this tariff.  


Since the Company has withdrawn its tariff establishing the State Access Recovery Fee on September 23, 2002, the issue is now moot.


Respectfully submitted,
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