STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 18th day of September, 2003.

In the Matter of the Application of D2R2, Inc., for
)

Authority to Acquire all of the Outstanding Stock of
)

ExOp of Missouri, Inc., or in the Alternative a Request
)
Case No. LM-2004-0063

for Finding that the Requirement of Approval has
)

been waived.


)

ORDER GRANTING MOTION TO DISMISS

FOR LACK OF JURISDICTION

On July 24, 2003, D2R2, Inc., filed an application for approval to acquire from UtiliCorp Communications Services, Inc., all of the outstanding stock of ExOp of Missouri, Inc.  D2R2 is a Missouri corporation in good standing, incorporated for the purpose of acquiring and owning the stock of ExOp.  ExOp is a Missouri telecommunications company providing basic local and exchange access telecommunications services to customers in Missouri.  D2R2 states that other than the change of ownership of ExOp, there will be no change in the service authority or tariffs of ExOp, and no transfer of franchises, permits or operating rights that are used in the performance of ExOp’s duties to the public. 

As part of its application, D2R2 discusses the applicability of Sections 392.300.1 and 392.300.2, RSMo 2000, to the proposed transaction.  Section 392.300.1 states as follows:

No telecommunications company shall hereafter sell, assign, lease, transfer, mortgage or otherwise dispose of or encumber the whole or any part of its franchise, facilities or system, necessary or useful in the performance of its duties to the public, nor by any means, direct or indirect, merge or consolidate such line or system, or franchises, or any part thereof, with any other corporation, person or public utility, without have first secured from the commission an order authorizing it to do so.

Subsection 2 states:

Except where stock shall be transferred or held for the purpose of collateral security, no stock corporation, domestic or foreign, other than a telecom​munications company, shall, without the consent of the commission, purchase or acquire, take or hold more than ten percent of the total capital stock issued by any telecommunications company organized or existing under or by virtue of the laws of this state . . . 

The Company is uncertain if subsection 1 applies to the proposed transaction but opines that subsection 2 certainly applies.  However, the Company states that the applicability of 392.300.2 was waived when the Commission granted ExOp its certificate of service authority on November 25, 1997, in Case No. TA‑97‑193.  D2R2 requests that the Commission grant the proposed application if it finds that Section 392.300.1 applies to this transaction.  Alternatively, if the Commission finds that 392.300.1 does not apply and that 392.300.2 does apply but was waived, the Company requests that the Commission find its approval is not required in order for the Company to acquire the stock of ExOp. 

On August 18, 2003, the Staff of the Commission filed a motion to dismiss the application, stating that the Commission lacks jurisdiction over the proposed transaction.  Staff states that D2R2 is a stock corporation and that although Section 392.300.2 applies to the proposed transaction, the Commission waived the applicability of Section 392.300.2 when it granted ExOp its certificate of service authority; hence the statute cannot be used to confer jurisdiction.

Staff then goes on to discuss the applicability of Section 392.300.1.  Because ExOp is a telecommunications company, subsection 1 of 392.300 requires the Company to secure the Commission’s authorization prior to disposing of or encumbering its “franchise, facilities or system, necessary or useful in the performance of its duties to the public.”   Staff points out that these actions, which would require Commission approval, do not include the sale of stock; thus, this subsection does not apply to the proposed transaction.  Additionally, Staff notes that the Commission, although not bound by its past decisions, has in similar cases
 found that it lacked jurisdiction.  The cited cases are distinguished from this matter in that the companies issuing the stock were not Missouri corporations and were therefore outside of the jurisdiction of the Commission.  In this matter the companies are Missouri corporations and in Case No. TM‑2000‑247, the Commission refers to the Missouri Supreme Court’s decision of Public Service Commission v. Union Pac R  Co., 197 S.W. 39 (Mo. banc 1917), wherein the court found that language similar to that of Section 392.300.1 did not encompass a bond issuance.

In further support of its position, Staff refers the Commission to State of Missouri ex rel. Union Electric Company v. Public Service Commission, 770 S.W.2d 283, 286 (Mo. App. 1989).  In that case the court defined “franchise” as “no more than local permission to use the public roads and right of ways in a manner not available to or exercised by the ordinary citizen.”  Staff further points out that “telecommunications facilities” is defined at Section 386.020(52) to include, “lines, conduits, ducts, poles, wires, cables . . . real estate, easements . . . controlled or owned . . . to facilitate the provision of telecommunications service.”

On August 21, 2003, D2R2 filed a concurrence with Staff’s motion to dismiss, emphasizing points made in its application and in Staff’s motion.

On September 9, 2003, the Commission issued an order directing that Staff file a pleading, informing the Commission of the purpose of waiving Section 392.300.2.  Staff filed its report on September 15, 2003.  In its report, Staff states that under Sec​tions 392.361 and 392.420 the Commission has the authority to waive certain statutes.  Section 392.300.2 is among those statutes.  Staff further states that the “rationale for recommending waiver of Section 392.300.2 . . . is that less regulatory oversight is neces​sary over CLEC or other competitively classified stock transactions because there will be a provider of local telecommunications service regardless of whether or not the CLEC remains financially viable.”  Staff adds that “competition is encouraged at the smaller company level, as is directed by Section 392.185.6, by eliminating the requirements and attendant costs associated with obtaining Commission approval for stock transfers in the CLEC arena.”

The Commission finds that on November 25, 1997, in Case No. TA‑97‑193, the Commission granted a certificate of service authority to ExOp.  Although Section 392.300.2 applies to this transaction, the Commission waived this provision when it granted ExOp its certificate of service authority in Case No. TA‑97‑193.  The Commission further finds that Section 392.300.1 does not apply to this proposed transaction because the sale of stock is not contemplated in those actions requiring Commission approval.

IT IS THEREFORE ORDERED:
1. That the Staff of the Commission’s motion to dismiss this matter for lack of jurisdiction is granted.

2. That the application filed by D2R2, Inc., for Commission approval to acquire all of the outstanding stock of ExOp of Missouri, Inc., is dismissed

3. That this order shall become effective on September 28, 2003.

That this case may be closed on September 29, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Forbis, 

and Clayton, CC., concur.

Gaw, C., dissents.

Jones, Regulatory Law Judge

� TM�2000�146, Feist Long Distance Service et al. for Approval of Transfer of Control and TM�2000�247, In the Matter of the Joint Application of Matrix Telecom et al. for Approval of a Stock Purchase Agreement and Related Transactions.
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