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Introduction

The Commission should reject Southwestern Bell Telephone Company’s (SWBT’s) proposed winback tariffs as unreasonably discriminatory and unlawful under Sections 392.200.2 and 3 RSMo 2000. .
  SWBT’s winback tariffs unlawfully waive service connection charges to one set of customers yet charge connection fees to other customers for rendering the same service under the same or similar circumstances.  SWBT’s proposed winback tariffs are also in clear violation of Section 392.200(4) in that they attempt to create a new market segmentation without having made proper application to this Commission or providing any evidence, much less clear and convincing evidence, that such market segmentation is necessary to promote the public interest or the competition in the local exchange telecommunications market.

SWBT’s winback tariffs are not in the public interest and are harmful to competition.  SWBT still controls up to 88% of the basic local service market and 100% of its ubiquitous network. The CLECs still struggle to overcome SWBT’s natural advantages as the historic monopoly provider and they have their own problems in the competitive market as well.  Yet even before any meaningful competition can get established, SWBT seeks permission to lure away the CLEC’s small customer base with discriminatory winback discounts.  In short, SWBT’s appetite is so ravenous that it feels compelled to wrest back the few customers it has lost, presumably to reestablish its previous monopoly position.  The Commission should not allow SWBT to prey on the frail and scattered competition that is only now beginning to emerge in the local telecommunications market.  The Commission should reject SWBT’s winback tariffs as unreasonable, unlawful and not in the public interest. 

Jurisdiction

The Commission has jurisdiction in this matter pursuant to its general jurisdiction over SWBT as a telecommunications company providing telecommunications service within the State of Missouri under Section 386.250 RSMo and its specific jurisdiction over new rates proposed by SWBT for its services, as provided in Section 392.230.3.

Standard of Review

This case involves questions concerning the reasonableness of proposed differences in rates for identical services based on customers meeting specific discount qualifications. Under Section 392.200.2 and .3, such rate discrimination can only be permitted if found to be reasonable under the circumstances.  Further, under Section 392.200(4)(2)(b), such market segmentation can only be approved if there is clear and convincing evidence that it is in the public interest and reasonably necessary to promote competition and the purpose of Chapter 392 (which are stated in Section 392.185).

Parties


Staff of the Missouri Public Service Commission and Office of Public Counsel are parties to these proceedings, as are the following companies:


Southwestern Bell Telephone Company (SWBT) is an incumbent local exchange company (ILEC) organized and existing under the laws of the State of Missouri and subject to the jurisdiction of the Commission. It provides telecommunications services in its service area within the State of Missouri under authority granted and tariffs approved by the Commission.


MCImetro is a Delaware limited liability company in good standing duly authorized to conduct business in Missouri.  MCImetro is authorized as a competitive local exchange carrier under certificate granted and tariffs approved by the Commission.  (See MCImetro Application to Intervene.)


Brooks is a Delaware corporation in good standing duly authorized to conduct business in Missouri.  Brooks is authorized as a competitive local exchange carrier under certificate granted and tariffs approved by the Commission.  (See Brooks Application to Intervene.)


MCIWC is a Delaware corporation in good standing duly authorized to conduct business in Missouri.  MCIWC is authorized as a competitive local exchange carrier under certificate granted and tariffs approved by the Commission.


NuVox is a competitive local exchange company (CLEC) duly incorporated and existing under and by virtue of the laws of the State of Delaware and authorized to do business in the State of Missouri as a foreign corporation.  It is an authorized provider of basic local exchange services and interexchange telecommunications services in Missouri including in SWBT’s service areas under certificates granted and tariffs approved by the Commission.  NuVox is a facilities-based CLEC and long distance reseller that provides basic local, local exchange and interexchange services in St. Louis, Kansas City and Springfield.  (See NuVox Application to Intervene.)


AT&T is a CLEC duly incorporated and existing under and by virtue of the laws of the State of Delaware, authorized to do business in the State of Missouri as a foreign corporation. It is authorized to provide basic local exchange services and intrastate interexchange services in Missouri including within SWBT’s service area under authority granted and tariffs approved by the Commission. (See AT&T Application to Intervene.)

Procedural History


On March 29, 2002, SWBT filed two tariff sheets seeking and to implement promotions that would waive Service and Equipment Charges to certain business and residential customers who had previously disconnected their access lines with SWBT for the purpose of establishing service with another local exchange carrier and now wish to return to SWBT.  The business winback tariff was assigned Tariff No. 200200828.  The residential winback tariff was assigned Tariff No. 200200831.  Each of SWBT’s proposed winback tariffs were to run for one year from April 9, 2002 through March 31, 2003.  Each tariff bore an effective date of April 9, 2002.


On April 5, 2002, in response to a staff Motion to Suspend, the Commission ordered that both tariffs be suspended for 30 days as permitted by Section 392.230.3 to May 9, 2002, or until otherwise ordered by the Commission.  See April 5, 2002, Orders Suspending Tariff and Establishing Time for Response.  In those Orders, the Commission assigned Case No. TT-2002-472 to the residential winback tariff and Case No. TT-2002-473 to the business winback tariff.


On April 18, 2002, the Commission issued orders in TT-2002-472 and TT-2002-473 to further suspend the tariffs until August 7, 2002.  See April 18, 2002, Orders Further Suspending Tariff and Directing Notice in TT-2002-472 and TT-2002-473.  The Commission also notified all telecommunications companies certificated to do business in the State of Missouri of the suspended tariffs and set an intervention deadline of May 9, 2002.  Id.  


Timely interventions in both cases were filed by MCI Metro, Brooks, MCIWC, AT&T, and NuVox, and the Commission granted those interventions on May 10, 2002.  See Orders Granting Applications for Intervention (May 10, 2002).


On May 10, 2002, the Commission issued a separate order setting a pre-hearing conference for May 22, 2002 in TT-2002-473.  That order also directed the filing of a procedural schedule.


On May 22, 2002 the parties met for the pre-hearing conference.  At the pre-hearing conference the parties requested the commission to consolidate the two winback tariff cases TT-2002-472 and TT-2002-473. The Commission consolidated the two cases in its Order to Consolidate dated May 22, 2002.


On May 22, 2002 the Commission also issued its Order Establishing Protective Order in the consolidated cases and on June 7, 2002 the commission issued its order Adopting Procedural Schedule.  On June 13, 2002 the Commission ordered that the residential and business winback tariffs be suspended as permitted by Section 392.230.3 to November 7, 2002 or until otherwise ordered by the Commission. 


On June 17, 2002 the Commission, in response to SWBT’s Motion to Amend Procedural Schedule, issued its Order Granting Motion to Amend Procedural Schedule. 


Pursuant to the procedural schedule, the parties submitted pre-filed direct, rebuttal and surrebuttal testimony, as well as a list of issues and statements of position thereon.


The Commission held hearings on September 24, 25 and 26, 2002.

Statement of Facts
SWBT’s proposed residential winback tariff waives nonrecurring charges (NRCs) of approximately $35-40 (Vol. 2, Tr. 107, l. 1-5) for the installation of the local network access service.  Installation NRCs for certain SWBT features packages—the SBC Advantage,
 Essentials,
 BASICS
 or WORKS
—also are waived upon the residential end user’s return to SWBT from a CLEC.  (Ex. 2, Regan Direct, Schedule 2).  The features are optional (Vol. 2, Tr. 93, l. 9) and are not discounted below the current tariffed rate for the promotion at issue.  (Vol. 2, Tr. 93, l. 15-21).  

The proposed business tariff waives the “normally applicable non-recurring Service and Equipment Charges . . . for business customers establishing flat-rated business access line, multi-line or trunk service with SWBT.”  (Ex. 2, Regan Direct, Schedule 3-1).  Waivers apply also to the Digital Transmission Loop Arrangements of Super Trunk I (Ex. 2, Regan Direct, Schedule 3-2), the SmartTrunk Interfaces of SmartTrunk I (Ex. 2, Regan Direct, Schedule 3-3), and the Basic Rate Interface of DigiLine Service (Ex. 2, Regan Direct, Schedule 3-4).  

The waived NRC for a general business access line is approximately $52 (Vol. 2, Tr. 107, l. 6-9), but the amount waived will vary based on the type of service at issue.  (Vol. 2, Tr. 107, l. 10-20).  SWBT could provide not an estimate of the NRC amounts at issue for installations other than a general business access line (Vol. 2, Tr. 107, l. 21-25).

Winbacks are those “residence customers who have disconnected their local network access line service with SWBT for the purpose of establishing service with another local exchange carrier within the SWBT service area and who now wish to return service with SWBT . . . .”  (Ex. 2, Regan Direct, Schedule 2; Vol. 4, Tr. 253, l. 1-7).  In the business context, winbacks similarly are customers who have “established service with another local exchange carrier within the SWBT service area and who now wish to establish service with SWBT . . . .”  (Id.; Ex. 2, Regan Direct, Schedule 3-1; Vol. 4, Tr. 253, l. 8-16). 

SWBT’s proposed NRC waiver promotion also is available to customers who never had SWBT service, instead initially established service with a CLEC that obtained facilities or service from SWBT, and now wish to obtain SWBT service.  (Vol. 4, Tr. 253, l. 10-16; Vol. 4, Tr. 271, l. 1-16).  These are “win” customers, according to SWBT (Vol. 4, Tr. 253, l. 11-16), who are designated “win” for no reason other than “[i]t’s just a definition change.”  (Vol. 2, Tr. 211, l. 17-19).  SWBT, however, explains that a win also is a business end user who initially obtained service from a facilities-bypass CLEC—one that did not use SWBT facilities—and never received service from SWBT.  (Vol. 4, Tr. 281, 9-23).
The residential offer, unlike the business promotion, is not offered to residential customers who initially obtained service from a CLEC in the exchange, i.e., did not first have service with SWBT.  (Vol. 4, TR. 315, l. 15-23).  “If the customer is establishing service for the first time, has not had service at all with any provider, then they (sic) would not qualify for this [business] promotional offer.”  (Vol. 4, Tr. 272, l. 4-7).  A customer who never has had service from either a CLEC or SWBT is “a new connect, new service” whose service is provided subject to “the standard tariffs.”  (Vol. 4, Tr. 254, l. 4-9; Vol. 4, Tr. 290, l. 16-19).  

Others denied the promotion offers, pursuant to SWBT’s segmentation, include a former SWBT customer who moved into the service territory of a different incumbent LEC (ILEC) and returned to SWBT’s territory.  (Vol. 4, Tr. 298, l. 16-25).  A former SWBT customer who migrated at some time to wireless telephone service and wishes to return to SWBT is ineligible.  (Vol. 4, Tr. 317, l. 18-24).  The residential offer likewise is unavailable to an SWBT end user who moves across the street within the same exchange.  (Vol. 4, Tr. 319, l. 6-15).  

Neither the residential nor business promotion is available, by the tariffs’ express terms, to customers who (1) have had service disconnected for non-payment, or (2) owe past due bills for regulated services.  (Ex. 2, Regan Direct, Schedule 2).  SWBT clarifies, however, that customers are allowed to return if they settle past due amounts (Ex. 3NP, Regan Surrebuttal, p. 9, l. 6-13; Vol. 4, Tr. 239, l. 8-9) and comply with SWBT credit guidelines and policies (Vol. 4, Tr. 239, l. 11-13, 18-21; Vol. 4, Tr. 240, l. 1-3, 5-8).  SWBT was unable to provide specifics regarding the SWBT credit guidelines and policies (Vol. 4, Tr. 23, l. 13-14), and the issue remains unsettled.  (Vol. 4, Tr. 276, l. 8-11, but see Vol. 4, Tr. 277, l. 17-24: “My understanding is that they would have to pay their [theoretical $300-600] bill before they would have service reestablished, exactly the way the tariff stated and as I’ve stated in my previous testimony.”).   

Argument

This Commission recently issued two decisions involving SWBT promotional tariffs both of which the Commission found to be unreasonably and unlawfully discriminatory under Chapter 392.RSMo.  See Case No TT-2002-108, In the Matter of Southwestern Bell Telephone Company’s Tariff Policy to Initiate a Business MCA Promotion, Report and Order dated December 18, 2001, and Case No. TT-2002-227, In the Matter of Southwestern Bell Telephone Company’s Proposed Revisions to RSMo. No. 26, Long Distance Message Telecommunication Service Tariff Report.  Report and Order dated June 27, 2002.  In its Report and Order in TT-2002-227, this Commission succinctly recited the applicable law and the appropriate legal standard for reviewing discriminatory promotional tariffs:

“In 1996, the Missouri General Assembly passed legislation aimed at promoting competition in Missouri’s telecommunications industry.  Section 392.185, RSMo 2000, which establishes the purpose of that legislation, states that:

The provisions of this chapter shall be construed to:   (3) Promote diversity in the supply of telecommunications services and products throughout the state of Missouri;   (6) Allow full and fair competition to function as a substitute of regulation when consistent with the protection of ratepayers and otherwise consistent with eh public interest.

Therefore, the Public Service Commission has a duty to regulate Missouri’s telecommunications industry in such a way as to promote the development of full and fair competition.

Section 392.200.2, RSMo 2000, provides in pertinent part as follows:

No telecommunications company shall directly or indirectly or by a special rate, rebate, drawback or other device or method charge, demand, collect or receive from any person or corporation a greater or less compensation for any service rendered or to be rendered with respect to telecommunications or in connection therewith, except as authorized in this chapter, than it charges, demands, collects, or receives from any other person or corporation for doing a like and contemporaneous service with respect to telecommunications under the same or substantially the same circumstances and conditions.  Promotional programs for telecommunications services may be offered by telecommunications companies for periods of time so long as the offer is otherwise consistent with the provisions of this chapter and approved by the commission. …(emphasis added)

This statute means that the Commission has an obligation to review promotional offers made by telecommunications companies to ensure that those offers are consistent with the provisions of statute, including the obligation to ensure the development and preservation of full and fair competition.

Section 392.200.3, RSMo 2000, provides as follows:

No telecommunications company shall make or give any undue or unreasonable preference or advantage to any person, corporation or locality, or subject any particular person, corporation or locality to any undue or unreasonable prejudice or disadvantage in any respect whatsoever except that telecommunications messages may be classified into such classes as are just and reasonable, and different rates may be charged for the different classes of messages.

This statute has been interpreted to ‘forbid discrimination in charges for doing a like or contemporaneous service with respect to communication by telephone under the same or substantially the same circumstances and conditions.’  Rate differences are permitted only if there is any reasonable and fair difference in condition  which equitably and logically justifies a different rate.

The Commission has previously found, as a matter of fact, that the tariffs proposed by Southwestern Bell and the CLECs will be detrimental to the health and development of competition in Missouri’s local exchange market.  Those tariffs are therefore unjust and unreasonable.  In keeping with the Commission’s obligation under Section 393.200, RSMo 2000, the Commission must reject each of those tariffs.” (p. 14-15 Report and Order)


SWBT’s proposed winback tariffs clearly constitute “rebates or special rates” for doing “a like and contemporaneous service…under the same or substantially the same circumstances and conditions” as defined in Section 392.200.2.  Thus, under Section 392.200.2 the only way for SWBT’s promotional tariffs to be lawful approved they must be “…otherwise consistent with the provisions of this chapter…”(Section 392.200.2)  One need only go to the sub-section .3 of Section 392.200.3 to find that a telephone company is flatly prohibited from giving undue preferences to any “person or locality,” unless such person or locality can be “…classified into such classes as are just and reasonable…”  But there is nothing “just and reasonable” about SWBT’s arbitrary classification of CLEC customers.  SWBT’s witness Hughes asserted that SWBT’s winback tariffs were not unreasonably discriminatory because former SWBT customers who are now CLEC customers constituted a “unique class” of customers not similarly situated to any other class of consumers. (Ex 5, Hughes Surrebuttal p. 7-8, Tr. 310-313). Of course, Mr. Hughes also incredibly claimed that Section 392.200.3 was broad enough to allow SWBT to define people who lived in brick houses or had red hair into unique classes of customers. (Tr. 406).  Despite SWBT’s absurd premise, it is clear that SWBT’s attempted classification in this case is also utterly arbitrary and unreasonable.  It is significant that no SWBT witness provided any cost study or any other rational justification for waiving connection fees to SWBT’s alleged “unique class”. (Ex 6, Thomas Rebuttal, p. 6-7, Tr. 326).  Indeed, the only basis that SWBT could give for the rate differences was contained in Mr. Hughes ultimate admission: “It’s a business decision of Southwestern Bell.” (Tr.316).  A “business decision” is not an adequate or equitable justification for discriminatory pricing.


The 1931 Missouri Supreme Court decision State ex re. City of St. Louis v. PSC 36 SW2nd. 947 (Mo Sup. 1931), first used the now familiar language regarding discriminatory rates:

“Arbitrary discriminations alone are unjust; if the difference in rates be based upon a reasonable and fair difference in conditions which equitably and logically justify a different rate, it is not an unjust discrimination.”  Id. p. 950


This legal standard was subsequently adopted by the Missouri Court of Appeals in State ex rel. De Paul Hospital v. PSC, 464 SW 2d. 737 (Mo App. 1970).  In striking down SWBT’s attempt to charge the hospital a higher commercial rate rather than the more appropriate hotel rate, the Missouri Court of Appeals stated:

“In the instant case the overwhelming weight of the evidence is to the effect that the service rendered to complainant was of like character and under virtually the same conditions as those provided in Southwestern’s service to Evangeline and Athletic Club, as well as to those other customers mentioned in evidence.” 

Id. p. 740


So too in the instant case, the overwhelming weight of the evidence is that SWBT’s service connections are made to all new customers under virtually the same conditions and there is no justification for different rates being charged.

Another early Missouri Supreme Court case involving arbitrary and discriminatory public utility rate classifications is State ex rel. Laundry, Inc. v. PSC, 34 SW 2d 37 (Mo Sup. 1931).  In that case, St. Louis County Water Company established a lower rate for “manufacturers.”  Plaintiffs, owners of laundries, were charged the standard meter rate.  Plaintiffs used sufficient quantity of water to otherwise qualify for the rate but were denied it on the theory that they were not “manufacturers.”  The Supreme Court affirmed the judgment of the circuit court overturning the decision of the Public Service Commission that plaintiffs were not entitled to the lower rate.  It was held to be unlawful discrimination to charge a lower rate to one class of users who consumed the same volume of water under substantially similar circumstances.


In the Laundry case, the Missouri Supreme Court stated:

“Speaking to the subject of unjust discrimination by public utility corporations in respect to rates and service, the United States Supreme Court, through Mr. Justice Brewer, thus announced in western Union Telegraph Co. v. Cali Pub. Co., 181 U.S. 92, 100, 21 S. Ct. 561, 564, 45 L. Ed. 765:  ‘All individuals have equal rights both in respect to service and charges.  Of course, such equality of right does not prevent difference in the modes and kinds of service and different charges based thereon.  There is no cast iron line of uniformity which prevents a charge from being above or below a particular sum, or requires that the service shall be exactly along the same lines.  But that principle of equality does forbid any difference in charge which is not based upon difference in service, and even when based upon different service, must have some reasonable relation to the amount of difference, and cannot be so great as to produce an unjust discrimination.’


It is indisputable under the evidence herein, as adduced at the hearing of the complaint before the Public Service Commission, that there is no dissimilarity or difference in the service of furnishing and supplying water to the ten customers of the water company who enjoy the benefit of the rate schedule denominated “Manufacturers’ Rates” and the service of furnishing and supplying water to the complainants herein.”

Id. p. 45


In summation, Missouri case law makes it abundantly clear that SWBT’s proposed winback tariffs constitute unreasonably discriminatory pricing of service connection charges and thus are unlawful under Section 392.200.2 and .3.

SWBT’s proposed winback tariffs are also not “consistent” with Chapter 392 (as required by Section 392.200.2,) because they violate Section 392.200(4)(2)(b), which provides in pertinent part:


For services proposed in a geographic area smaller than an exchange or other market segmentation within which or to whom such telecommunications service is proposed to be offered, a local exchange telecommunications company may petition the commission to define and establish a local exchange telecommunications service or exchange access service as a different local exchange telecommunications service or exchange access service.  The commission shall approve such a proposal if it finds, based upon clear and convincing evidence, that such services in a smaller geographic area or such other market segmentation is in the public interest and is reasonably necessary to promote competition and the purposes of this chapter.  Upon approval of such a smaller geographic area or such other market segmentation for a different service for one local exchange telecommunications company, all other local exchange telecommunications companies certified to provide service in that exchange may file a tariff to use such smaller geographic area or such other market segmentation to provide that service. (Emphasis Supplied)


Based upon this subsection, the Commission can only approve the non-geographic market segmentation proposed in SWBT’s tariffs if it finds: 1) that SWBT has actually petitioned the Commission for such market segmentation (No such SWBT petition exists in this case); and 2) that the Commission finds, based on clear and convincing evidence, that such market segmentation is in the public interest and is reasonably necessary to promote competition and the purposes of Chapter 392.  Clearly these two threshold requirements have not been even attempted by SWBT and, thus, SWBT’s market segmentation assertion of a “unique class of customers” (CLEC customers who were former SWBT customers) is fatally flawed both procedurally and evidentiarily.


With regard to the effect of SWBT proposed tariffs on competition the Commission cannot analyze the reasonableness of the proposed discounts in a theoretical vacuum, but must, as it did in case Nos. TT-2002-227 and TT-2002-108, consider the actual market conditions in Missouri in which the tariffs would take effect.  Further, the Commission needs to consider the overall impact of the tariffs, on competition in the local telecommunications market knowing that the legislature has charged the Commission to allow full and fair competition for regulation and to promote diversity in the supply of telecommunication services and products throughout the states.

The market for basic local services in Missouri is not yet fully, or effectively, competitive.  SWBT remains the dominant provider.  By its own admission SWBT still provides up to 88% of such local services.  (Ex 4, Hughes Direct p. 14).  SWBT retains such a disproportionate market share in part simply because it had 100% well past 1996 when the law first permitted competition and has other accompanying advantages such as name recognition, existing cash flow, and established customer relations and networks.  SWBT also retains such a disproportionate market share because, it has only recently adequately opened up its network and systems to competitors.  (Ex 8 Price Rebuttal, p. 4-6).  Such open access is absolutely essential to competition, because SWBT has the only ubiquitous network and will retain such unique status for the foreseeable future.  (Ex 8 Price Rebuttal, p. 5-8).  All the foregoing factors intertwine, leaving SWBT with a distinct ability to retain a substantial market share.


Yet SWBT seeks additional advantages.  Because it does not yet face sufficient competition to discipline its pricing practices, it does not feel compelled to propose general rate decreases.  Instead, it proposes the targeted discounts that are now at issue.  Through these targeted discounts, SWBT seeks to regain the few customers lost to competitors.  The impact of such pricing practices on competition cannot be ignored.  CLECs have struggled since 1996 to compete and have gained only a 12% market share for basic local service.  In short, rather than having a legitimate opportunity to grow, competition would in all likelihood contract.

As long as competition remains in its early stages, it would be unreasonable to allow SWBT to price in a manner meant to impede the competitive process.  The Commission needs to assure that competition can grow and not allow the market to lapse back into monopoly. (Ex 8 Price Rebuttal p. 18-22).  The Commission must follow the applicable statutes by anticipating and preventing unreasonable, harmful practices.


Much of the evidence offered by SWBT concerned its argument that it is somehow entitled to be treated exactly the same as its competitors.  Yet the record is clear that SWBT is substantially different from its competitors and testimony to the contrary strained credulity.  It is the only formerly lawful monopoly provider.  (Ex 8 Price Rebuttal p. 3-8).  It is the only provider that does not have to compete against the formerly lawful monopoly provider.  It is the only provider with a dominant market position.  It is beyond dispute that SWBT is in fact regulated differently than its competitors, both under federal and state law.  Moreover, the Commission is currently only addressing two particular SWBT tariffs, not all tariffs of all providers.


Other parties had similar concerns.  “‘[W]inback provisions can cause further damage to the emerging competitive market.  Such provisions are targeted directly at the customer base of the CLECs.’”  (Ex. 7, Meisenheimer Rebuttal, p. 9, l. 14-16, quoting Report and Order, TT-2002-108 and TT-2002-130, p. 9, effective December 28, 2001.)  “[S]o to the effect (sic) [extent?] that particular actions or policies might meaningfully restrict the potential for the full development of competition in the state, . . . the Commission certainly should be concerned about that and has the authority to act to do what the statute says, to promote full and fair competition.”  (Vol. 5, Tr. 564, l. 2-8). 

Missourians looking for the benefits of competition in the telecommunications market need not all apply.  In a move that harms competition, even if arguably not so designed, these tariffs “allow SWBT to selectively target its ‘competitive response’ to only the subset of customers being served by competitors or that are switching to a competitor (Ex. 10, Kohly Rebuttal, p. 4, l. 1-3)”—a segmentation that SWBT erroneously claims complies with 392.200 RSMo 2000.  

Further, the conditions surrounding basic local competition are substantially different than interexchange and private line services, and the difference between regulated telecommunications and other industries is even greater.  Evidence regarding such other services and industries is not pertinent to this proceeding. 


The adverse impact of these tariffs would not be mitigated by any resale opportunities, assuming such opportunities would even exist for all the discounts at issue, because resale does not provide a basis for sustainable, effective competition.  The proposed discounts would unreasonably impede the development of effective facilities-based competition.
  

SWBT claims that approval of the tariffs is proper, because the Commission has approved substantially similar tariffs.  (Ex. 2, Regan Direct, p. 4, l. 7-18).  SWBT concedes, however, that the Commission “has not had a hearing prior to this on a winback tariff.”  (Vol. 4, Tr. 329, l. 22-24).  SWBT further acknowledges that Commission approval of the tariffs requires that the Commission find them lawful and appropriate pursuant to Section 392.200.  (Vol. 4, Tr. 330. 12-16).  SWBT’s economic expert also concurs that the tariffs must comply with the statutory requirements.  (Vol. 2, Tr. 75, l. 17-20)

SWBT creates the unique class at issue—current-CLEC customers—that it claims is permissible, pursuant to Section 392.200.4 (Vol. 4, Tr. 321, l. 15-16).  Claiming a “benefit to consumers and a benefit to competition” (Vol. 4, Tr. 299, l. 8-10), SWBT concede, however, that it dropped the word “all” from 392.200.4(2) which it cites as support for approval of the tariffs.  It further admits that 392.200.4(2) requires “the benefits of competition to all customers . . . .”  (Vol. 4, Tr. 289-90, l. 15-2; Ex. 6, Thomas Rebuttal, p. 7, l. 5-10).  Not all customers benefit, however, from SWBT’s proposed tariffs.  “Only a targeted subset of customers will benefit . . . .”  (Ex. 7, Meisenheimer Rebuttal, p. 8, l. 6).

SWBT insisted that Section 392.200.4 also permits it to create a class consisting of people who live in brick houses if, within SWBT’s exchanges, brick houses constitute 35 percent of the homes.  (Vol. 4, Tr. 405-06, l. 24-5).  It also can create a class composed of solely SWBT customers subscribing to vertical services but excluding CLEC customers (Vol. 4, Tr. 390, l. 10-23).  

Pressed during cross-examination, SWBT reveals the unreasonableness of its reading:

Q.
Could you also say that households in which you can produce one family member who has red hair would be entitled to a discount under your theory?

A.
I guess, theoretically only, I can do that, but -- yes.

Q.
You could do that?

A.
I think you could.

Q.
Black skin?

A.
I think the statutes allow for that, yes.  (Vol. 4, Tr. 406, l. 6-15).

By designating the current-CLEC customers a unique class, SWBT asserts, it can give these customers a price preference (Vol. 4, Tr. 315, l. 7-10).  The price preference is a SWBT “business decision” (Vol. 4, Tr. 316, l. 17), and SWBT cannot provide a rational or “irrational” basis to differentiate (Vol. 4, Tr. 316, l. 21-23; Vol. 4, Tr. 317, l. 15-17) between the CLEC customers who can avail themselves of the promotions and those denied the proposed offerings.  SWBT fails to provide cost studies justifying extra costs to explain the cost differential between the SWBT-created classes.  (Vol. 4, Tr. 326, l. 9-10).  Yet, SWBT still insinuates a cost basis justifying the discrimination between the putative classes (Vol. 4, Tr. 320, l. 5-6).  With a former SWBT customer, SWBT claims to have knowledge of the services provided the end user in the past and the customer’s credit rating.  (Vol. 4, Tr. 322-23, l. 8-11).  The former customer has knowledge of products and services and, thus, does not require the service representative to provide the same level of detail required by those denied the promotions.  (Vol. 4, Tr. 323, l. 21-24).  

SWBT acknowledges its cost differential explanation fails for former SWBT customers who have switched to wireless telephone service and seek to return to SWBT (Vol. 4, Tr. 323, l. 7-10), as it would for former SWBT customers who then obtained service from a different ILEC and sought to return to SWBT.  Yet, SWBT’s alleged cost differential rationale disappears altogether for win business customers—those who have no prior experience with SWBT, do not know SWBT’s products, and undoubtedly will take longer to inform and even provision if they are provisioned currently by a facilities-bypass CLEC.  (Vol. 4, Tr. 353, 8-22).  

In many instances the costs of re-acquiring eligible CLEC customers actually may be higher than the costs of initiating service for new customers who are ineligible for the promotion.  (Ex. 10, Kohly Rebuttal, p. 6-7, l. 21-1).  Returning eligible customers served by facilities-based CLECs, for example, would require the dispatch of technicians to customer premises to physically place the customers on the SWBT network, while ineligible customers who move into locations where SWBT has facilities would not.  The customers ineligible for waiver of the NRCs represent higher costs to SWBT than do the ineligible who are denied the NRC waivers.  (Ex. 10, Kohly Rebuttal, p. 7, l. 1-8).

 “There is no reasonable basis for differentiation created by the eligibility limitations in the proposed tariffs.”  (Ex. 10, Kohly Rebuttal, p. 8, l. 7-8).  “In short, the ineligible customers are similarly situated with the eligible customers in terms of the nature and terms of service the customers seek from SWBT,” AT&T concludes.  (Ex. 10, Kohly Rebuttal, p. 8, l. 5-7).  

By mid-testimony of SWBT witness Thomas F. Hughes, however, SWBT appears to withdraw its request for approval “on the basis of a difference in costs to bring a winback customer back as opposed to a new customer” (Vol. 4, Tr. 422, l. 20-24), i.e., Section 392.200.4.  
Apparently dismissing Section 392.200.4 as the basis for the tariffs’ approval, Sections 392.200.2 and 392.200.3 become the on-the-spot saving provisions that, SWBT asserts, permit Commission approval on a basis other than rational cost differentials between the groups of customers: 

I’m saying the Commission doesn’t need to get to that level [cost basis differential] because that would be under Section 392.200.4, and we believe they can approve the tariffs under 392.200.2 and .3.  (Vol. 4, Tr. 321, l. 15-18).

* * *

Section 392.200 is the applicable section to the statute, particular[ly] Sections 2 and 3 of 392.200, and . . . whether or not these customers can be identified as a unique class of customers and, if so, is the -- is the rate or in this case the waiver of the rate being applied to all customers within the class of customers . . . .  (Vol. 4, Tr. 321, l. 1-8).

SWBT’s class segmentation cannot overcome the Section 392.200.2  unreasonable discrimination requirement, however.  “[T]he language ‘under the same or substantially the same circumstances and conditions’ is intended to ensure that any differentiation in rates paid by customers has a rational and legitimate basis.”  (Ex. 8, Price Rebuttal, p. 23-24, l. 9-11).  Nor can SWBT hurdle the applicable legal standard enunciated by the Commission in Case No. TT-2002-108 (Report and Order, p. 11) and Case No. TT-2002-227 (Report and Order, p. 18):

This statute [392.200.3 RSMo 2000] has been interpreted to “forbid discrimination in charges for doing a like or contemporaneous service with respect to communications by telephone under the same or substantially the same circumstances or conditions . . . . Rate differences are permitted only if there is any “reasonable and fair condition which equitably and logically justifies a different rate.  (Ex. 6, Thomas Rebuttal, p. 6, l. 7-14; Ex. 10, Kohly Rebuttal, p. 4-5, l. 22-3).

“In other words, discrimination between similarly situated customers is unlawful.” (Ex. 10, Kohly Rebuttal, p. 4-5, l. 22-3).  SWBT’s testimony does not explain why SWBT considers the targeted current-CLEC customers reasonably “similarly situated” and the denied customers are not.  (Ex. 7, Meisenheimer Rebuttal, p. 10, l. 9-12; Ex. 6, Thomas Rebuttal, p. 6, l. 21-25; Vol. 5, Tr. 559, l. 2-7).  SWBT further fails to demonstrate the proposed tariffs are in the public interest.  (Ex. 6, Thomas Rebuttal, p. 5, l. 22-23; Vol. 5, Tr. 561, l. 13-17).

An example of SWBT’s failure to meet the statutory mandate and the Commission’s legal standard: two former SWBT customers both decide to return to SWBT as winbacks, but the installation NRCs are waived for the current-CLEC customer (Ex. 2, Regan Direct, Schedule 2; Vol. 4, Tr. 253, l. 1-7) and not for the current-wireless customer.  (Vol. 4, Tr. 317, l. 18-24).   

The NRC promotions raise justifiable cost-shifting concerns.  (Ex. 7, Meisenheimer Rebuttal, p. 8, l. 8-10). Recovery from the cost causers is unlikely: “[I]f you look at it [the promotion] for one customer, for a customer that purchases, let’s say, just basic residential service and nothing else from us, no toll, no features, no anything else, we lose money on that customer today.  So waiving the nonrecurring charge I don’t believe we could recoup it . . . . ”  (Vol. 4, Tr. 303, l. 2-7).  SWBT did not analyze the proposed waivers “on an individual basis,” looking instead at the offerings “across the entirety of the customers” that SWBT speculates would return.  (Vol. 4, Tr. 302, l. 23-25).  

“[T]hese types of offerings may shift competitive costs so that cost recovery is sought from those customers less likely to switch carriers.”  (Ex. 7, Meisenheimer Rebuttal, p. 8, l. 16-18).  By restricting promotions to CLEC customers who have sought competitive choice, SWBT maintains high rates and/or increases rates for the majority of other customers.  (Ex. 10, Kohly Rebuttal, p. 13-14, l. 23-4).  CLECs face having to reduce rates for all their customers who are immediately eligible for the SWBT promotions.  “In essence, SWBT’s proposed tariffs would permit SWBT to fund its targeted competitive response from revenues derived from other SWBT customers . . . .”  (Ex. 10, Kohly Rebuttal, p. 14, l. 8-10).  

Section 392.200.3 also permits the classification of telecommunications messages “into such classes as are just and reasonable.”  The telecommunications messages, Public Counsel proposes, “may be messages that perhaps utilize different facilities, messages that traverse different distances across the network”, such as toll calls which rates are based on mileage (Vol. 5, Tr. 560, l. 8-13), and the exception appears inapplicable to NRCs.  (Vol. 5, Tr. 560, l. 4-5). 

The promotions, SWBT urges, provide lower prices that promote competition and are not unjust or unreasonable.  (Vol. 4, Tr. 321, l. 21-22; Ex. 1, Aron Surrebuttal, p. 34, l. 13-14).  Winback offers also promote customer choice, serve to inform customers of SWBT’s interest in their business, and spur providers to market the best choices that meet customers’ needs (Vol. 4, Tr. 247, l. 6-12)—all factors equally applicable to promotions directed at those customers excluded from the tariff offers.  

Beyond its pronouncement that the tariffs are not unjust or unreasonable, SWBT provides little evidence to support its claim that the lower prices promote competition and are not unjust or unreasonable.  (Ex. 6, Thomas Rebuttal, p. 6, l. 21-25).  Its principal justifications are customer-driven—in other words, responsive to the market. Returning customers “do not generally understand or generally accept the idea of paying nonrecurring fees (Ex. 1, Regan Direct, p.2, l. 19-20)” and “are disappointed to learn there is a non-recurring charge to re-establish service with SWBT (Ex. 1, Regan Direct, p. 8, l. 21-23)” unlike their experience with CLECs most of whom, as SWBT admits, do not have installation charges.  (Vol. 4, Tr. 270, l. 5-6, 13-14.).  SWBT “need[s] . . . flexibility to meet customers in the marketplace, because it is a competitive marketplace and customers expect us to be able to respond to their needs.”  (Vol. 4, Tr. 263, l. 14-18).  

But SWBT has to respond as do CLECs—in compliance with the rules.  Obviously, the solution to SWBT’s perceived customer disappointment and needs is that SWBT offer its winback promotions to all new customers, as do CLECs.  (Vol. 4, Tr. 506, l. 14-23).  “As new entrants, CLECs must offer the same rates to all similarly situated customers in the area where it (sic) competes in order to attract customers.  Just as CLECs must do that because the market necessitates it, SWBT should similarly be required to do so.”  (Ex. 10, Kohly Rebuttal, p. 17, l. 4-6).  It cannot create special rules.

As support for its claim that both tariffs are pro-competitive, SWBT bemoans a decline in its market share and access lines. (Ex. 2, Regan Direct, p. 5, l. 11-15).  SWBT’s numbers are suspect, however, as the total CLEC market share in last year’s was 15 percent and in this case is a minimum 12 percent.  (Vol. 4, Tr. 372, l. 2-24).  This line loss, moreover, does not substantially change SWBT’s position in the various local markets.  (Ex. 6, Thomas Rebuttal, p. 4, l. 14-16).

Evidence of the alleged and questionable decline in SWBT market share serves, Intervenors urge, only to show that the tariffs benefit a single competitor—SWBT—by allowing it to lower its prices to those customers who caused the decline in its market share.  The protection of a single competitor or even competitors, SWBT’s economic expert claims, is impermissible: The Commission should not, “confuse or equate the welfare of competitors with the welfare of Missouri consumers.”  (Ex. 1, Aron Surrebuttal, p. 6, l. 20-21).  


Intervenors disagree with SWBT’s alleged pro-competitive rationales.  “SWBT’s tariffs are designed to foreclose the normal operations of a competitive marketplace by allowing it to effectively stem market share losses.”  (Ex. 8, Price Rebuttal, p. 13, l. 17-18.)  SWBT acknowledges a 87 to 88 percent share of the overall Missouri telecommunications market (Vol. 4, Tr. 375, l. 15-17), monopoly power even in an antitrust context which is not at issue in this proceeding.  In the business service market, SWBT retains a 70 percent market share that if divided among the 76 CLECs providing service in Missouri nonetheless represents a disproportionate presence between any given CLEC and SWBT.  (Vol. 4, Tr. 456, l. 1-11).  “If the local market were truly competitive, SWBT would be waiving the non-recurring installation charges for all new customers and not just former customers served by CLECs.”  Ex. 10, Kohly Rebuttal, p. 18, l. 19-21).

“SWBT . . . is in a position to threaten the existence of competitors within its exchanges, while those competitors are not yet in a similar position.”  (Ex. 6, Thomas Rebuttal, p. 4, l. 6-8).  Effective competition exists only in limited geographic areas in Missouri.6  (Ex. 7, Meisenheimer Rebuttal, p. 8, l. 15-16; Id, p. 10, l. 3-6; Vol. 4, Tr. 296, l. 15-20).

The fact that SWBT can dominate its rivals in the local telecommunications market means that effective competition in the market is tenuous or non-existent, and thus, the “market” does not and cannot serve to protect customers.  Rather, until such time as the artificial advantages that SWBT enjoys as a result of its historic monopoly have been eroded, the curbing of anticompetitive behavior by SWBT is a goal this Commission must pursue.   (Ex. 9, Price Surrebuttal, p. 8, l. 9-14).

“[A]ny short-term increase in competitive intensity must be weighed against the long-term successful emergence of an effectively competitive market.”  (Ex. 7, Meisenheimer Rebuttal, p. 9, l. 8-9).  The only protection for Missouri consumers and competition given SWBT’s express intent to discriminate, thus, is the Commission and its supervision over tariffs.  (Ex. 9, Price Surrebuttal, p. 9, l. 15-18).  


Intervenors position is consistent with the Federal Communications Commission’s (FCC) Order on Reconsideration and Petitions for Forbearance in Docket Nos. 96-115 and 96-1497.  (Ex. 26; see Vol. 4, Tr. 437-38, l. 24-5.)  In the same paragraph that SWBT relies on to support its winback activity, the FCC qualifies its winback position: “ILECs . . . are constrained in their ability to raise and lower prices by our tariff rules and non-discrimination requirements.” (Winback Order, ¶ 71.)  While winback campaigns can promote competition and lower prices to consumers, such “practices” can be condemned upon “a showing that they are truly predatory.” (Winback Order, ¶ 71.)  


SWBT’s economic expert acknowledges that SWBT can engage in back office activity that could be harmful to competition but qualifies the statement by adding “in theory” and “in principle.”   (Vol. 2, Tr. 58, l. 9-11, 18-19).  “If there were such a showing made . . . the logical response would be to address the harmful back office behaviors directly and get them corrected . . . . Anti-competitive acts that are demonstrated to be harmful to competition should be addressed.”  (Vol. 2, Tr. 58-59, l. 24-2, 5-6).

The Winback Order expressly refers to “excessively low pricing and other exclusionary practices” and does not address predatory pricing.  (Winback Order, ¶ 71.)  WorldCom’s data requests explored SWBT exclusionary practices, specifically that SWBT’s winback “practices are likely based on an anticompetitive abuse of information to which SWBT has preferential access to by virtue of its historic monopoly.”  (Ex. 8, Price Rebuttal, p. 14, l. 1-3; see also Ex. 10, Kohly Rebuttal, p. 21, 9-12).  FCC’s Winback Order prohibits the use by carriers of Customer Proprietary Network Information (CPNI) “to retain soon-to-be former customers where the carrier gained notice of a customer's imminent cancellation of service through the provision of carrier-to-carrier service.”  (Winback Order, ¶ 71.)  Prohibited is the use of carrier-to-carrier information, such as switch or PIC orders, to trigger retention marketing campaigns.  (Winback Order, ¶ 71.)


WorldCom believes the documents produced by SWBT in response to WorldCom’s data requests raise serious questions about SWBT’s back office policies and practices.  It was hampered, however, by not having full access to the Highly Confidential documents until the morning of the hearing, September 24, 2002, although SWBT did allow escorted review of the documents at SWBT-designated locations.  WorldCom, therefore, was unable to prepare fully for the hearing, including setting the necessary foundation that permitted the introduction of the documents as evidence of SWBT anticompetitive activity.   


WorldCom focuses on the one issue—winback letters—about which sufficient information is not Highly Confidential to make its argument.  Winback letter marketing is designed “to hinder customer choice, confuse customers, minimize the financial impacts of competition, and, ultimately, thwart competitive entry” rather than “promote value, customer benefit, or choice.”  (Ex. 10, Kohly Rebuttal, p. 4, l. 12-15).

As part of SWBT’s winback program, SWBT sends out winback letters (Vol. 2, Tr. 95, l. 13-23; see Ex. 8, Price Rebuttal, Attachment 5, an example of a winback letter sent to a Texas customer) and leaves voice mail (Vol. 2, Tr. 97, l. 6-13; see Ex. 8, Price Rebuttal, Attachment 6, a transcript of the voice mail left for the customer receiving the Attachment 5 winback letter) regarding the change in service providers “once the customer’s been officially disconnected.  So they’ve already received service.”   (Vol. 2, Tr. 97, l. 2-5).  “The voice mail attempts to pass itself off as a public service to the customer, containing a you-may-have-been slammed message.  Unlike the voice mail, the letter blatantly states the intent to winback/retain the former customer.”  (Ex. 8, Price Rebuttal, p. 17, l. 3-5.).

Winback letters, SWBT alleges, are a “normal course of business” and are provided as a “service” since “customers are often switched to other carriers without their approval.”  (Vol. 2, Tr. 96, l. 3-6).  Letters advise of the service change and ask customers to call back if they have not authorized the change.  If a customer has “made that decision [to migrate] . . . then we just want to let you know, here are some offers, capability that we have for you, Mr. Customer.”  (Vol. 2, Tr. 96, l. 11-14).  

Both the winback letters and voice mail utilize lists of all SWBT customers who disconnect service.  (Vol. 2, Tr. 97-98, l. 19-2).  Disconnects result from either the end users calling SWBT’s retail organization directly (Vol. 2, Tr. 152, l. 10-11) or “other disconnects” that SWBT uses to stop billing its retail customers.  SWBT assumes those disconnects are “probably due to competitive losses . . . .”  (Vol. 2, Tr. 152, l. 11-18).

For residential customers, SWBT sends out nine different letters, including 2-day, 40-day, and 80-day letters, during a one-year period.  Business customers are targeted three different times in the course of a year.  (Vol. 2, Tr. 151, l. 17-21).  

SWBT’s claim that winback letters are not sent until service is provisioned to the CLEC customer (Vol. 2, Tr. 97, l. 2-5) waivers.  Questioned whether CLEC customers will have service at Day 3, SWBT wtiness Regan responds, “ I’m not sure. I’m not sure. I don’t know what the standard installation intervals are from our -- from our wholesale organization.”  (Vol. 2, Tr. 174-75, l. 25-2).  

Mr. Regan also testified that: “There is a sales customer return function organization

and within marketing, like many marketing companies, there are personnel . . . that are focused on winning customers back in the marketplace.”

***

“There’s a specific group where when customers respond to letters that they’re called -- there’s a call center that handles those customer inquiries, and there’s also a group that handles outbound telemarketing activity.”  (Vol. 2, Tr. 189, l. 1-4, 10-13).  

A similar business organization also exists.  (Vol. 2, Tr. 189, l. 20).  

Intervenors assert that “SWBT is able to engage in winbacks attempts so fast [i.e., within 2-3 days] because it is actually commencing such activity before the customer actually has left (i.e. retention).”  (Ex. 8, Price Rebuttal, p. 17, l. 13-15).  Intervenors further assert SWBT is using prohibited CLEC-to-CLEC information in its winback activity..

As Mr. Kohly testified, “[Y]ou have an incentive issue when you have the former provider contacting the former customer saying, have you been slammed?  [T]he former provider should not be the slamming police. The statute sets forth rules -- directives for the commission to adopt slamming rules, and that is who governs slamming.”  (Vol. 5, Tr. 652-53, l. 24-4).

Conclusion


The Commission’s initial concerns about the adverse impact that the term and winback discounts contained in SWBT’s proposed tariffs, as stated in the Commission’s previous orders, TT-2002-108 and TT-2002-227 were right on the mark.  SWBT continues to dominate the basic local business market.  Its proposed tariffs contain discriminatory discounts that would unreasonably impede CLECs efforts to compete in that market.  The proposed targeted winback discounts would focus competition on CLEC customer bases, rather than all customers, by offering special prices to CLEC customers.

CLECs do not seek an allocation of SWBT’s market share.  They simply want to be able to compete for all customers.  SWBT’s proposed winback tariffs contain unreasonable and unlawful discounts that would significantly impede competition for all customers.  Accordingly, the Commission should reject SWBT’s proposed tariffs.
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� Except as otherwise noted, all statutory references herein are to the Revised Statutes of Missouri (RSMo.) 2000.


� SWBT’s website explains that the SBC Advantage Plan offers seven of SWBT’s most popular services at one low monthly price—Privacy Manager, Caller ID, Call Blocker, Call Forwarding, Call Waiting, Call Waiting ID, and Three-Way Calling—at a monthly price of $20.95.  The installation price, i.e., the NRC is $7.75.  This information was obtained on October 17, 2002 (approximately 9 a.m.) at the following SWBT-Missouri website:


� HYPERLINK "http://www.swbell.com/Products_Services/Residential/ProdInfo_1/1,1973,674--4-3-,00.html" ��http://www.swbell.com/Products_Services/Residential/ProdInfo_1/1,1973,674--4-3-,00.html�.  


� The SWBT Essentials package, according to the SWBT website, features three of SWBT’s most popular services—Caller ID, Call Waiting, and Three-Way Calling—at the monthly price of $16.50 with an NRC of $7.75.  This information was obtained on October 17, 2002 (approximately 9:10 a.m.) at the following SWBT-Missouri website:


� HYPERLINK "http://www.swbell.com/Products_Services/Residential/ProdInfo_1/1,1973,675--4-3-,00.html" ��http://www.swbell.com/Products_Services/Residential/ProdInfo_1/1,1973,675--4-3-,00.html�.


� WorldCom was unable to locate this package on the SWBT – Missouri website.


� WorldCom was unable to locate this package on the SWBT – Missouri website.


6 Effective competition exists in St. Louis and Kansas City exchanges for business consumers and in the Harvester and St. Charles exchanges for residential customers.


7 In The Matter of Implementation Of The Telecommunications act of 1996, Telecommunications Carriers’ Use of Customer Proprietary Network Information, and Other Customer Information, CC Docket No. 96-115; Implementation Of The Non-Accounting Safeguards of Sections 271 And 272 Of The Communications Act Of 1934, As Amended, CC Docket No. 96-149, Released September 3, 1999 (Winback Order).
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