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I.
EXECUTIVE SUMMARY
NIA Issue No. 9: CLECs should not be required to establish an additional POI when traffic to a tandem or end office exceeds 24 DS1s at peak over three consecutive months. Mr. Land challenges SBC witness Hamiter’s use of some older cases that he interprets to say that CLECs are entitled to use of a single POI only as an entry vehicle.  First, SBC relies on a Texas decision that predates the Fifth Circuit’s decision in SWBT v. PUC.  Second the requirements placed on MCI in the Texas docket were quite different than what SBC proposes in this proceeding.

SBC witness Hamiter’s suggestion that multiple POIs are required in order to ensure service reliability and to provide tandem relief is a red herring and factually false.  Mr. Land emphasizes that mandating additional POIs is not the way to achieve reliability and efficiency 

NIM Issue No. 2: CLECs should be allowed to continue to interconnect at mid span fiber meet points. CLECs seek to retain the contractual authority that exists in present interconnection agreements to negotiate mid span fiber meet points when appropriate.  

NIM Issue No. 1 and ITR Issue No. 1: CLECs should be allowed to obtain interconnection facilities at TELRIC prices. The facilities used to connect CLEC switch locations to POIs were never considered Unbundled Dedicated Transport or Entrance Facilities. They are, in the M2A, referred to as “Leased Facilities.” Leased Facilities can be facilities that connect from the CLEC switch location to the SBC central office closest to the CLEC, and interoffice facilities that connect from the serving SBC central office to other SBC central offices for trunking purposes. SBC has an obligation under the FTA to provide facilities necessary to interconnect at TELRIC prices. To fulfill that obligation, all facilities required by CLECs to facilitate interconnection must be provided at “just and reasonable” rates, which the FTA defines to be cost-based, or TELRIC. In addition, the FCC’s most recent statement in the Triennial Review Remand Order states clearly that entrance facilities used for interconnection trunking are to continue to be available at cost-based rates. 

If CLECs are forced to establish POIs at other tandems and end offices, the likelihood is high that there will be some locations where SBC is the only transport provider.  Adding to the problem is SBC’s determination to charge Special Access rates for interconnection trunking.  Special Access rates can be as much as 1400% higher than TELRIC-priced transport.  If CLECs were to be required to incur higher costs, they would have to consider very seriously whether such markets were worth serving or whether they should withdraw from those markets where SBC was their only option.
NIA Issue No. 10a: CLECs may connect at any point within the SBC Missouri network, including CLEC switch locations. Mr. Land states that the FCC list of potential interconnection points are minimums and that this Commission has the discretion to go further than those minimums if it so chooses. If a CLEC switch is at a location where SBC has fiber cable, establishing Interconnection at that point is technically feasible and the FTA requires that the CLEC be permitted to interconnect there.

Mr. Land countered that SBC witness Hamiter is wrong in applying the FCC’s conclusions regarding UNE Entrance Facilities to Interconnection trunking Leased Facilities. The requirements as to where interconnection can occur are different from the requirements as to what network elements must be offered as UNEs. Interconnection must occur within the local exchange carrier’s network, not the carrier’s “local” network as SBC would have the Commission believe.  While facilities that connect to customer locations and CLEC switch locations are not on SBC’s local network, they are on SBC’s network.

ITR Issue No. 8: SBC should be required to note “service affecting” on TGSRs. The CLEC Coalition agrees to provisions suggested by SBC that there should be a shorter response time to TGSRs when blockages are occurring and thus customer service is being affected.  Unless SBC notes “Service Affecting” on the TGSR, however, the CLEC should not be expected to know whether the TGSR it is receiving should be expedited as a service affecting request or not.  SBC’s suggestion that CLEC employees should know when TGSRs are service affecting is irrational, and is not something that SBC could, or would, do if the tables were reversed.

NIA Issue No. 6: Transit Traffic should be included in the definition of Section 251(b)(5)/IntraLATA Toll Traffic. Mr. Land rejects SBC witness McPhee’s contention that CLECs are trying to shift the cost of transit traffic from others to SBC.  CLECs expect to compensate SBC for transit traffic in the same manner as they have in the past. The only issue in dispute is the rate, and whether SBC should be reimbursed its costs, or a rate it chooses, which is many times its costs. The terms, conditions and rates applicable to transit traffic have been in SBC’s interconnection agreements for the last nine years, yet SBC seeks to have transit declared to be a non-section 251 requirement so that it can set whatever transit rate it wishes. Transiting services are a part of interconnection, which is required by the FTA to be provided at TELRIC prices.

Mr. McPhee implies that Transit service is separate and apart from “interconnection.” Mr. Land states that it is not.  Once SBC and a CLEC have achieved interconnection, by connecting between the SBC tandem switch(es) and the CLEC network, many forms of traffic will flow. Among them are local exchange traffic, EAS traffic, FX traffic, intraLATA switched access traffic, and transit traffic. The FTA and FCC regulations establish the guidelines for compensation for each type of traffic. Section 251(d) of the FTA requires that any charges for handling this traffic be at TELRIC rates. This commission has already concluded that Transit Services should be included within interconnection agreements.

NIA Issue No. 3 and ITR Issue No. 3a: CLECs should be allowed to combine interLATA traffic on the same trunk groups with Section 251(b)(5), ISP Bound and IntraLATA Toll Traffic. Other provisions of this interconnection agreement to which the Coalition has agreed requires CLECs to establish end office trunk groups for local, EAS, and intraLATA toll traffic when there is enough traffic to justify a DS1.  AT&T has been allowed to combine its traffic since the first interconnection agreements.  The compelling practical argument to allow local trunking to be used for interLATA traffic is when Direct End Office Trunks exist.  The CLECs’ proposal will relieve SBC’s tandems of traffic that could be directly routed to end office, thereby alleviating potential tandem exhaust, the whole justification of contractual requirements for Direct End Office Trunking.

ITR Issue No. 6: CLECs should not be required to establish a segregated trunk group for mass calling.  Mr. Land states that Mr. Hamiter overstates the problems that choke networks can address.  If a CLEC implements software load controls, only the prescribed number of callers will be connected to outgoing trunks. Mr. Land recommends that CLECs be permitted to implement software derived choke networks when, and only when, they meet the requirements listed in his testimony. 

NIA Issue No. 8: The Interconnection Agreement should allow for the use of third-party transit providers.  There are many occasions where utilizing third parties is a more efficient means of handling traffic, as it allows for a smaller number of larger trunk groups, which is much more efficient.  Fewer switch ports will be required of SBC and of CLECs, and transport savings will also occur.  Provision of larger trunk groups also provides for more reliable service to consumers, as they are less likely to experience all-trunk busy conditions.

The CLEC Coalition proposes that a CLEC should have the option of designating a third party as an overflow carrier.  This means that if the CLEC and SBC are directly connected, but all circuits in that connection are busy, then calls would be routed via the third party. Allowing CLECs to design tandem back up arrangements through other CLECs will provide for more reliable service. In addition, efficiencies can be gained by using larger trunk groups. By refusing to allow its traffic to transit third party tandems, SBC has assured that those tandems will not be economically viable for a long time, if ever, and has assured that a CLEC seeking transiting service will have no choice except SBC for that purpose.
ITR Issue No. 9: The Interconnection Agreement should contain provisioning intervals.  In some cases, SBC’s delays have dealt serious harm to CLECs and at times the problems that SBC was incurring and inflicting on CLECs were discussed with state commission staffs. SBC has already announced via Accessible letter that it is lengthening provisioning intervals in some states where it has contractual authority to do so, and it has announced expedite charge increases in some states.  This combination of unilateral authority opens the door to far too much leeway to make changes which have the sole results in generating more money for SBC.

ITR Issue No. 10: SBC should be required to expedite orders where a blocking situation will be created within a short period of time. SBC and the CLEC Coalition have agreed that when a blocking situation exists, both parties will cooperate to expedite orders to relieve the service affecting problem as quickly as possible.  SBC, however, insists on waiting for the blocking situation to occur and refuses to allow CLECs to request expedited orders in instances when they can project a blocking situation will occur without an expedited order. 
II.
Introduction
Q.
Please state your name and address.

A.
My name is Charles D. Land. My business address is 26407 Bubbling Brook Drive, San Antonio, Texas.

Q.
ARE YOU THE SAME CHARLES D. LAND WHO PROVIDED DIRECT TESTIMONY IN THIS PROCEEDING?

A.
Yes, I am. 

Q.
ON WHOSE BEHALF ARE YOU TESTIFYING?

A.
I am testifying on behalf of the CLEC Coalition, which is comprised of Big River Telephone Company, LLC, Birch Telecom of Missouri, Inc. and ionex communications, Inc. (both subsidiaries of Birch Telecom, Inc.), NuVox Communications of Missouri, Inc.; Socket Telecom, LLC; XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc.; and Xspedius Management Co. Switched Services, LLC, dba Xspedius Communications, LLC (collectively, the “CLEC Coalition”).
Q.
WHAT IS THE PURPOSE OF YOUR TESTIMONY?

a.
I will provide testimony for those issues raised by the CLECs for which SBC provided direct testimony.  For those issues that the CLECs raised but that SBC did not substantively discuss, I rely on my Direct Testimony. 
III.
ISSUE ANALYSIS
NIA Issue No.  9:  (Hamiter Direct at 85)

Should the Parties establish additional POIs when traffic levels through the existing POI exceed 24 DS1s at peak?

Q.
What is the disputed language?

A.
SBC seeks to include the following provisions, to which CLECs object.

2.1.3
When CLEC has established a Single POI (or multiple POIs) in a LATA, CLEC agrees to establish an additional POI: 
(i) at an SBC MISSOURI TSA separate from the existing POI arrangement when traffic through the existing POI arrangement to that SBC MISSOURI TSA exceeds twenty-four (24) DS1s at peak over three (3) consecutive months, or 
(ii) at an SBC MISSOURI End Office in a local calling area not served by an SBC MISSOURI tandem for Section 251(b)(5)/IntraLATA Toll Traffic when traffic through the existing POI arrangement to that local calling area exceeds twenty-four (24) DS1s at peak over three (3) consecutive months. 
2.1.4
The additional POI(s) will be established within 90 days of notification that the threshold has been met. 
Q.
Has SBC witness Hamiter suggested that CLECs are only entitled to a single POI per LATA as an entry vehicle?

A.
Yes.  Mr. Hamiter cites some older Texas cases where that was the decision.  However, he fails to note or to reconcile his position with the more recent decision of the Fifth Circuit in SWBT v. PUC.
  If SBC is ultimately allowed to charge special access rates for such terminations rather than TELRIC-based rates, SBC’s charges to CLECs would be many times its actual costs.
Q.
PLEASE EXPLAIN THE CIRCUMSTANCES BY WHICH A CLEC COULD BE FORCED TO PAY EXORBITANT RATES FOR INTERCONNECTION CIRCUITS.

A.
All, or nearly all, CLECs have alternative providers from their switch locations to the nearest SBC wire center.  Some CLECs prefer to use SBC transport for interconnection, as trouble resolution is simpler than with some alternate providers, but at least they have an option.  If CLECs are forced to establish POIs at other tandems and end offices, however, the likelihood is high that there will be some locations where SBC is the only available transport provider.  Adding to the problems is SBC’s determination to be able to charge Special Access rates for interconnection trunking.  Special Access rates are as much as 1400% higher than TELRIC-priced transport.  If CLECs were to be required to incur those higher costs, they would have to consider very seriously whether such markets were worth serving or whether they should withdraw from those markets where SBC was their only option.

Q.
Where Mr. Hamiter says, ON PAGE 89, lines 8-9 of his direct testimony, that the language proposed by SBC is very similar to that ordered by the Commission in the old MCI case, does SBC’S PROPOSAL have a similar result? 
A.
No.  First, SBC relies on Texas Commission Docket No. 21791 to justify its position.
  This decision predates the Fifth Circuit’s decision in SWBT v. PUC that I have cited in my testimony.  I am referencing the following contract language approved in that docket:

2.3.3 Where MCIW has a POI at a combined SWBT local and access tandem, and such area also has another local tandem, if the traffic exceeds 24 DS1s, the parties shall negotiate and agree to provide within 90 days the provision of an additional physical POI to interconnect MCIW facilities with the local tandem.



Second, as can be seen from the language above, the requirements placed on MCI in Docket No. 21791 were quite different than what Mr. Hamiter and SBC are proposing in this proceeding.  In that MCI Texas case, the Texas Commission decided that an additional POI would be required only if (1) there was an additional local tandem switch in the same local calling area and the CLEC did not yet have a POI at this tandem, and (2) traffic to that tandem exceeded 24 DS1s.  That case did not require additional POIs to end offices under any circumstances.  In the largest metropolitan areas, there may be only 2 or 3 local tandems, but there are dozens of large end offices.  This is a huge difference.  But more importantly, the SWBT v. PUC decision changed the ground rules under which CLECs operate, and the language implemented between SBC and AT&T
 as a result of that decision did not require any additional POIs.
 

Q.
Has Mr. Hamiter suggested on page 92 of his direct that, as a CLEC grows, multiple POIs are required in order to assure service reliability?

A. Yes, but he is wrong.  The issue of multiple POIs is purely an economic one.  It is a decision as to who is to pay for transport costs.  In most cases, the establishment of multiple POIs would not alter the network design that exists under a single POI arrangement, but would change the financial responsibility for the transport from the old POI to the new one from SBC to the CLEC.  

Q.
Please explain why the addition of POIs produces the same network design.

A. Today, the M2A requires only one POI is required within a metropolitan exchange, but at that POI there will be a large number of trunk groups.  As described in other parts of Attachment 11, a CLEC must have a trunk group to every local tandem in the metropolitan area (there are usually 2 or 3), to the access tandem that the CLEC subtends, as well as a trunk group to every end office in that exchange where there is enough traffic to justify a DS1.  Establishment of a POI at another tandem or end office, however, does not mean that new trunk groups are established.  An additional POI requirement just means that the CLEC must pay for transport between the old POI and the new one to continue to utilize the same trunk groups that previously existed.  All of the routing functions that Mr. Hamiter describes can be done at a single POI.

Q.
If, however, there is an equipment failure at the POI, or a cable cut between the single POI and the CLEC switch, would that result in the CLEC’s customers being UNABLE TO complete calls except to other customers served via that switch?

A.
Yes.  However, there are many options to establish redundancy to avoid or minimize this risk.  Mandating additional POIs is not the way to achieve reliability and efficiency.  SBC’s reliability argument is just a red herring.  



SBC’s claim that additional POIs improve a CLEC’s redundancy is disingenuous. In many instances, SBC insists on contract provisions that prohibit or dilute a CLEC’s ability to establish redundancy.  For example, if the CLEC wants a SONET ring to avoid the risk of a fiber cable cut interrupting service, SBC will not provide any UNE or Leased Facility services to CLECs utilizing SONET ring technology, so the CLEC’s only option is to find another provider that has a SONET ring, if one is available.  



In addition, for exchanges that are not part of a metropolitan exchange, SBC has tandem switches that it utilizes for EAS and intraLATA toll, but SBC refuses to allow CLECs access to that tandem functionality for completion of local calls.  



The CLEC should be allowed to establish redundancy in a manner of its choosing.  It should not have imposed on it requirements to establish POIs, which would not result in any improvement in network reliability.  Mr. Hamiter’s suggestion that adding POIs adds to reliability is without merit.

Q.
Has Mr. Hamiter at page 86, lines 15-17 quoted prior TEXAS Commission conclusions that multiple POIs avoid tandem exhaust?

A.
Yes, he has, but establishment of multiple POIs does nothing to relieve tandem switches from exhaust.  As I described earlier, there are two distinct and separate issues: (1) where the CLEC and ILEC interconnect and (2) what trunk groups are established.  Establishment of additional POIs does not cause additional trunk groups to be established.  When there is a single POI, there would still be multiple trunk groups, and Direct End Office Trunks (DEOTs) would be established when there was sufficient traffic to justify them, achieving both SBC’s and the CLEC’s goal of relieving traffic congestion on the tandem.  Establishing additional POIs would do nothing further to relieve tandem congestion.

Q.
Has SBC argued that CLECs may make uneconomical choices as to where they locate their switches and THAT THEY seek to impose those costs on SBC?

A.
I understand that this is one of SBC’s arguments, but it is untrue.  On the contrary, CLECs have many incentives to locate their switches near SBC’s switch locations and in locations where connectivity to many other carriers can be obtained economically.  Interconnection trunking costs that CLECs incur with SBC are just one source of costs.  If traffic is out of balance, SBC can bill the CLEC reciprocal compensation for the mileage that SBC transports calls from CLEC customers to SBC customers, so there is even more incentive to choose economic switch locations.

NIM Issue No. 2:  (Hamiter Direct at 35)

SBC - Should CLEC be required to interconnect with SBC MISSOURI within SBC MISSOURI’s network?

CLEC Coalition- Is a Mid Span Fiber Meet Point a technically feasible interconnection point on SBC’s network where the parties may interconnect?
Q.
What is the disputed language for NIM Issue No.  2?

A.
The disputed language is shown in the DPL, and is a very long section that describes mid-span meet points.  SBC is seeking to eliminate one of the two options as to how SBC and a CLEC may interconnect – the meet point option.  The CLECs are seeking to retain the contractual authority to negotiate mid span fiber meet points when appropriate.

POI Location ISSUES

NIA Issue No.  10a:  (Hamiter Direct at 95):

Should CLEC be required to interconnect with SBC MISSOURI on SBC MISSOURI’s network?

Q.
What is the disputed language?

A.
The following is the disputed language:

2.3 POIs shall be established at any technically feasible point inside the geographical areas in which SBC MISSOURI is the Incumbent LEC and within SBC MISSOURI’s network which may be CLEC’s switch location.

Q.
HaS the CLEC COALITION requested that CLECs be allowed to establish the required POI per LATA at the CLEC switch location?

A.
Yes, it has.

Q.
DOES Mr. Hamiter TESTIFY that this is not required AND THEREFORE SBC WILL NOT AGREE TO THE CLECS’ REQUEST?

A.
Yes, he has.  As Mr. Hamiter notes in his testimony, the FCC has only set out minimum requirements for POI locations.  The FCC states:

The Commission concludes that the term "interconnection" under section 251(c)(2) refers only to the physical linking of two networks for the mutual exchange of traffic. The Commission identifies a minimum set of five "technically feasible" points at which incumbent LECs must provide interconnection:  (1) the line side of a local switch (for example, at the main distribution frame); (2) the trunk side of a local switch; (3) the trunk interconnection points for a tandem switch; (4) central office cross-connect points; and (5) out-of-band signaling facilities, such as signaling transfer points, necessary to exchange traffic and access call-related databases.
 (emphasis added)


This Commission has the discretion to go further than those minimums if it so chooses.  As I outlined in greater detail in my Direct Testimony, if a CLEC switch is at a location where SBC has fiber cable, establishing Interconnection at that point is technically feasible.  If the Commission agrees that Interconnection at CLEC switch locations is technically feasible, then the FTA requires that CLECs be permitted to interconnect there.

Q.
Has Mr. Hamiter theorized that paragraph 366 of the FCC’s Triennial Review Order limits interconnection to SBC’s interoffice facilities?

A.
That is his contention at page 64 of his testimony, but that entire paragraph discusses UNEs, not interconnection locations.  As I stated above, the FCC’s recent order, makes it abundantly clear that Mr. Hamiter is completely wrong in applying the FCC’s conclusions regarding UNE Entrance Facilities to interconnection trunking Entrance Facilities.  This issue is discussed in the UNE testimony of CLEC Coalition witness Edward J. Cadieux. 




I agree with Mr. Hamiter on page 64 where he states: “Thus, the point of interconnection must be on the ILEC’s network.”  SBC fiber cable at a CLEC switch location is definitely on SBC’s network (although not on its local network for purposes of providing UNEs).

ITR Issue No.  8:  (Hamiter Direct at 85)
Should SBC be required to note “service affecting” on TGSRs?

Q.
Has SBC offered testimony on this issue?

A.
Yes.  SBC witness Hamiter states that a CLEC should assume that every TGSR is “service affecting”, which is somewhat nonsensical, since TGSRs can be issues to disconnect trunks.  The CLEC Coalition has agreed to SBC’s provisions that there should be a shorter response time to TGSRs when blockages are occurring and thus customer service is being affected.  However, unless SBC notes “Service Affecting” on the TGSR, the CLEC should not be expected to divine whether the TGSR it is receiving should be expedited as a service affecting request or not.

Q.
HAS SBC SUGGESTED THAT ALL TGSRS THAT IT ISSUES TO CONNECT ADDITIONAL TRUNKING SHOULD BE CONSIDERED “SERVICE AFFECTING”?

A.
This was SBC’s suggestion in other states.  But CLECs have people, systems and processes that will benefit from SBC noting “service affecting” on these orders.  SBC will be sending non-service affecting TGSRs (to disconnect excess trunking) and as a matter of “belt and suspenders” protection, CLECs urge that SBC be required to place the additional flag on those orders that are service affecting as an extra means of ensuring prompt response.
NIA Issue No. 5a:  Should a Non-251(b) or (c) service such as a Transit service be negotiated separately?
ITR Issue No. 4:  Should a Non-251(b) or (c) service such as a Transit service be negotiated separately?

NIA Issue No. 5b: If not, is it appropriate to include transit traffic in the definition of Section 251(b)(5) /IntraLATA Toll Traffic? 

Q.
Has SBC’s WITNESS MCPHEE stated on page 49 of HIS testimony that CLECs are trying to “shift the cost” of transit traffic from others to SBC?

A. Yes.  But he is very wrong.  CLECs are not suggesting that SBC incur any uncompensated costs for the benefit of CLECs.  CLECs expect to compensate SBC for transit traffic in the same manner as they have in the past.  That transit compensation is to be compensated is not in dispute.  The only issue in dispute is the rate.  Despite the fact that terms, conditions and rates applicable to transit traffic have been in SBC’s interconnection agreements for the last nine years, SBC now seeks to have transit declared to be a non-section 252 requirement so that it can set the transit rate wherever it pleases.  CLECs need to obtain transiting services from SBC as a part of interconnection; as discussed previously, Interconnection is required by the FTA to be provided at TELRIC prices.

Q.
And does MR. mcphee characterize section 251 (c)(2) OF THE FTA as supporting hIS position that transiting service is not an FTA requirement?

A. Yes.  Mr. McPhee states on page 50:

[T]ransiting service does not constitute interconnection with SBC Texas: “interconnection” under Section 251(c)(2) refers only to the physical linking of two networks for the mutual exchange of traffic. This term does not include the transport and termination of traffic.
 


Mr. McPhee’s conclusions are wrong.  Section 251(c)(2) requires the linking of networks.  While the FCC states that the purpose is for “mutual exchange” of traffic, this term is not limiting as to the type of traffic and very definitely does not single out transit traffic for special treatment.  The FCC clearly envisions that many types of traffic will be “mutually exchanged,” and that other sections of the FTA will spell out what the appropriate compensation rates are for that traffic.  Section 251(b)(5) of the FTA requires that TELRIC-based prices be established for the transport and termination of traffic. “Transport” of traffic includes Transit Traffic.  The paragraph of the FCC order that Mr. McPhee quotes goes on to state:

[W]e also reject CompTel’s argument that reading section 251(c)(2) to refer only to the physical linking of networks implies that incumbent LECs would not have a duty to route and terminate traffic. That duty applies to all LECs and is clearly expressed in section 251(b)(5).
 

Mr. McPhee implies that Transit service is separate and apart from “interconnection.”  It is not.  Once SBC and a CLEC have achieved interconnection, by connecting between the SBC tandem switch(es) and the CLEC network, many forms of traffic will flow.  Among them are local exchange traffic, EAS traffic, FX traffic, intraLATA switched access traffic, and transit traffic.  The FTA and FCC regulations establish the guidelines for compensation for each type of traffic.
  Section 251(d) of the FTA (quoted above) requires that any charges for handling this traffic be at TELRIC rates.  

Q.
Has the TEXAS Commission concluded that transit calls are not 251(b)(5) calls?

A. No.  In fact, the Texas Commission determined that transit rates in the T2A successor agreements should be set at TELRIC prices.

Q.
Does transit traffic fall within the definition of Local Exchange Traffic?

A.
In some cases, yes. Transit traffic may be calls from and to customers within the same mandatory local calling area and thus fit the definition of local exchange traffic.
Q.
Has the Missouri PSC reached conclusions regarding transit traffic?

A.
In Case No. TK-2005-0300, on May 19, 2005, the Commission rejected a request to approve an interconnection agreement for failure to include transit provisions.  The Commission stated:
As recognized by SBC Missouri, the Telecommunications Act requires companies to indirectly interconnect. If companies are required under the Act to indirectly connect, there must be an intermediary through which those companies connect indirectly. If the intermediary is not required under the Act transit the indirect traffic, then the purpose of the Act would be frustrated.

The Commission went on to state:

SBC and CVCI have filed an interconnection agreement that does not include provisions for transiting traffic. It is conceivable that an interconnection agreement need not contain transit services. However, in this matter, CVCI intends to use transiting as its method of indirect interconnection, but SBC and CVCI have failed to include transiting provisions in the interconnection agreement. This agreement is deficient in that it does not include all of the interconnection terms to which the parties have agreed. The Commission finds that it is against the public interest to approve only part of an interconnection agreement; the whole of which should be before the Commission and, if approved, subject to adoption by other carriers. Having found that it is against the public interest to approve the agreement between SBC and CVCI, the Commission will reject the agreement.

NIA Issue No. 6:  Should terms and conditions relating to Section 251(a) interconnection be addressed in a separate Out of Exchange Appendix?
Q.
Does SBC urge that the Arbitrators require that CLECs accept a contract titled “Out of Exchange Termination (OET)”?

A.
Yes.  CLEC Coalition witness Matt Kohly is presenting testimony of “Out of Exchange” appendix issues.

ITR Issue No.  3a:  Should CLECs be able to combine InterLATA Toll Traffic on the same trunks with Section 251(b)(5), ISP Bound and IntraLATA Toll Traffic?
NIA Issue No.  3:  Should CLECs be allowed to combine interLATA traffic on the same trunk groups with Section 251(b)(5), ISP Bound and IntraLATA Toll Traffic?
Q.
Why would you suggest that CLECs be allowed to COMBINE interLATA traffic AnD local TRAFFIC ON THE SAME trunk groups?

A.
Other provisions of this interconnection agreement to which the Coalition has agreed require CLECs to establish end office trunk groups for local, EAS, and intraLATA toll traffic when there is enough traffic to justify a DS1.  In spite of having these trunk groups, SBC suggests that they should not be utilized for termination of interLATA traffic and that CLECs should, instead, be required to pay SBC’s Switched Access tandem switching rates to terminate this traffic.  This requirement is completely self-serving and unfair.

Q.
What is SBC’s objection to combining interLATA and intraLATA traffic on local trunk groups?

A.
SBC is concerned about its ability to bill for interLATA traffic that is terminated over local trunk groups.  However, SBC is able to detect and bill intraLATA toll traffic that is terminated over local trunk groups.  Billing for interLATA traffic terminated over local trunk groups should not be difficult. 

Q.
Are there situations where traffic has been combined in the past?

A.
Yes.  AT&T has been allowed to combine its traffic since the first interconnection agreements.  Billing in that case was established by a “PLU” or Percent Local Usage factor, which allocated traffic between interLATA and intraLATA.  The industry is much closer now to being able to bill interLATA traffic based on call records.

Q.
Why would it make sense to allow a CLEC to route interLATA traffic to a local tandem when a switched access tandem is available (and the CLEC likely has trunking to that tandem)?

A.
Insofar as tandem routed traffic is concerned, I believe it makes sense to route to the appropriate tandem.  The compelling practical argument to allow local trunking to be used for interLATA traffic is when Direct End Office Trunks exist.  Our proposal will relieve SBC’s tandems of traffic that could be directly routed to end office, thereby alleviating potential tandem exhaust, the whole justification of contractual requirements for Direct End Office Trunking.

Mass Calling ISSUES

ITR Issue No.  6:  Should CLEC be required to establish a segregated trunk group for mass calling?
Q.
Does MR. HAMITER state that if a CLEC does not utilize choke trunks that network congestion can cause blockages of 911 calls?

A.
Mr. Hamiter overstates the problems that choke networks can address.  If the number of callers attempting calls exceeds the number of registers in the central office, additional callers will experience delayed dial tone, and this is true whether or not choke trunks are involved.  If there is an excess number of calls to a number that is not identified as a mass calling number, choke trunks do nothing to avoid overloads.  If a CLEC implements software load controls, only the prescribed number of callers will be connected to outgoing trunks.  SBC has alleged that software load controls are temporary or ineffective, and that I am suggesting measures that require human intervention.  I am recommending that the only software controls be those which automatically implement whenever there is a call to a choke number.  These controls would implement in each end office and should not tie up SS7 networks, and there would never be an attempt to complete an interoffice call on software-implemented choke networks.

Q.
Are you testifying that provisions exist today to implement your proposals?

A.
Yes, and I am recommend that CLECs be contractually permitted to implement software derived choke networks when, and only when, they meet the following requirements:

1.
They are permanent instructions within a switch that implement without a requirement for human intervention.

2.
They block calls at the end office.

3.
They limit calls in a manner consistent with choke trunking requirements.

NIA Issue No.  8:  Should the interconnection agreement require SBC to interconnect with CLEC via a third party carrier and send traffic destined to CLEC through a third party tandem provider?
Q.
Does SBC object to proposals of the clec coalition that SBC honor CLEC requests to route Interconnection traffic via Third parties?

A.
Yes.  As I stated in my Direct Testimony, there are many occasions where utilizing third parties is a more efficient means of handling traffic, as it allows for a smaller number of larger trunk groups, which is much more efficient.  Fewer switch ports will be required of SBC and of CLECs, and transport savings will also occur.  Provision of larger trunk groups also provides for more reliable service to consumers, as they are less likely to experience all trunk busy conditions.

The CLEC Coalition has also proposed that a CLEC have the option of designating a third party as an overflow carrier.  This means that if the CLEC and SBC are directly connected, but all circuits in that connection are busy, then calls would be routed via the third party.  Outside of the metropolitan areas, SBC refuses to allow CLECs to utilize the SBC tandem switches that provide EAS and intraLATA toll to be utilized to provide local service.  The result is that Direct End Office Trunk groups must be established, and that there are not alternate routes.  If that group is busy, or if there is a facility failure on the facility serving that group, then calls are blocked.  Allowing CLECs to design tandem back up arrangements through other CLECs will provide for more reliable service.

Q.
WHY IS IT MORE EFFICIENT TO HAVE TRAFFIC CONCENTRATED ONTO A SMALLER QUANTITY OF LARGER GROUPS?

A.
In nearly all situations, trunks are turned up in minimum quantities, one DS1 or 24 voice grade circuits at a time.  In a situation where there is very little traffic and only a few trunks are needed, a DS1 (24 trunks) is a waste of capacity.  Examination of traffic engineering tables shows that as trunk groups get larger, the traffic handled per trunk increases.  For example, doubling the size of a trunk group (a 100% addition) may allow it to carry 125% more traffic.  This is because of the fact that traffic loads in smaller trunk groups can be more sporadic, and more trunks are required to be prepared for unpredictable peaks.  Large groups are more predictable, and are much less subject to variation based on an isolated event or a change in a few customers.  It always should be a matter of economics –whether the savings in trunking are greater than the costs of tandem switching.  For small trunk groups, the answer is usually “yes,” and for larger ones, it is usually “no.”  CLECs are trying to eliminate the contractual barriers that prohibit them from making economical decisions such as this.

Q.
If CLECs are allowed to designate third party CLECs to carry their traffic, will the result be that SBC will be required to pay those CLECs transit charges?

A.
SBC will have the same choices that it offers CLECs.  It can route the traffic from its customers to the CLEC customers via the third party and pay transit rates, or it can request to directly connect with the CLEC at a mutually agreed location.

Q.
What is the result of SBC’s position that it wants to contractually require direct connections with all CLECs, and wants to price many times its costs when CLECs connect indirectly via SBC (transit)?

A.
SBC is seeking to maintain a de facto monopoly on transiting and indirect connections.  By refusing to allow its traffic to transit third party tandems, SBC has assured that those tandems will not be economically viable for a long time, if ever, and has assured that a CLEC seeking transiting service will have no choice except SBC for that purpose.
NIM Issue No. 1:  SBC - Should a non-251/252 service such as Leased Facilities be included in this agreement?
 
CLEC Coalition: Should CLECs be allowed to lease interconnection facilities from SBC at TELRIC prices?
ITR Issue No. 1: Should a non-251(b) or (c) service such as leased facilities be arbitrated in a Section 252 arbitration proceeding?

Q.
is sbc proposing that clecs pay special access rates for leased facilities?
A.
Yes.  This issue is more appropriately addressed in Attachment 12, but I mention this to make the point that SBC made this proposal in the context of negotiations for this agreement, and the Parties have negotiated this point in the context of Section 251 negotiations.  Pursuant to the CoServ case that SBC cites, if this subject has been negotiated in the context of negotiating a Section 252 interconnection agreement, then it is arbitrable.  SBC is the only provider with connectivity to the suburban and rural exchanges.  The FTA provides that a CLEC may lease facilities for interconnection at cost-based (TELRIC) rates.
  Special access rates can be as much as 1400% higher than the TELRIC-based UNE rates.  CLECs are proposing that the provisions in the M2A today be continued and that to the extent that CLECs need to lease facilities to connect to Points of Interconnection (POIs), they be permitted to do so at TELRIC rates.  The FCC’s Triennial Review Remand Order, at paragraph 140, requires that the ILEC make available facilities necessary for interconnection at TELRIC-based rates.

Q.
Should rates for Leased Facilities be included in this agreement?

A.
As stated above, this is primarily a compensation issue to be decided in Attachment 12.  But as stated in my last answer, CLECs believe that rates for leased facilities should be included in an interconnection agreement.

ITR Issue No. 9:  Should the ICA contain provisioning intervals? (Hamiter Direct at 81)

Q.
Has SBC’s witness hamiter suggested that sbc cannot meet the 20 day provisioning interval that is currently contained in the m2a?

A.
Yes.

Q.
Do you agree that the best solution, then, is to allow SBC to specify provisioning intervals solely of its choosing in the CLEC handbook or other publications controlled solely by SBC?

A.
No.  Since the M2A was originally signed, SBC has developed policies that are in violation of a strict reading of the contract.  In some cases, SBC’s delays have dealt serious harm to CLECs and at times the problems that SBC was incurring and inflicting on CLECs were discussed with state commission staffs.  


It is a shame that SBC did not come to the negotiating table and suggest language that would have required a 20 day provisioning interval under “normal” conditions and allow for delays when conditions merited delays.  This problem should have been easily resolvable.  But SBC has remained non-negotiable that it has to have carte blanche control over provisioning intervals.



Of concern to CLECs is that SBC has already announced via Accessible letter that it is lengthening provisioning intervals in some states where it has contractual authority to do so, and it has announced expedite charge increases in some states.  This combination of unilateral authority opens the door to far too much leeway to make changes which have the sole results in generating more money for SBC. 



The CLEC Coalition urges that the language in the present M2A be continued as it exists.  If SBC violates this provision, and if a CLEC chooses to complain to the Commission, the Commission can decide if there were circumstances that justified the delay.

ITR Issue No. 10:  Should SBC be required to expedite any and all orders from CLEC or only those concerning a blocking situation? (Hamiter Direct at 81)

Q.
Please explain this issue.

A.
SBC and the CLEC Coalition have agreed that when a blocking situation exists, both parties will cooperate to expedite orders to relieve the service affecting problem as quickly as possible.  The point of disagreement has been when circumstances exist such that it is obvious that blocking situations will exist within a short period of time, and expediting an order is necessary in order to avoid having blockages occur.

Q.
What kinds of situations could cause these problems?

A.
The most common problem in the past has been when a CLEC signed up a new customer, and the customer has insisted that service be provided on a very short interval.  SBC tries many tricks in order to gain or avoid losing the customer, including being very cavalier about adding necessary trunking.  Often times, the CLEC has won the customer because SBC has not met its needs, or because SBC is insisting on higher prices or long term contracts.  Some CLECs have acquired and retained large customers, such as ISPs, simply because they are much more responsive to the customer’s changing needs that SBC, and there may be some occasions where a quick response by SBC is necessary.


Other circumstances may be some local event or other change in usage that the CLEC is aware will happen, but has not happened yet.

Q.
Has Mr. Hamiter suggested that CLECs will demand that all trunking orders be expedited?


A.
Yes.  But such a suggestion is ludicrous.  Expediting orders are a drain on CLEC resources in the same way as they are to SBC.  He has also suggested that some CLECs may abuse this contractual right, although he has not shown where abuse has been attempted or has occurred in the past.  Had SBC been willing to negotiate refinement of this provision, a compromise may have been reachable that would have given SBC authority to “just say no” in the event of abuse (such as a CLEC submitting all trunking orders with expedite requests).  The CLEC Coalition urges approval of the language it has submitted, and if a CLEC abuses this provision (which we doubt will happen), SBC can bring that problem to the Commission.  If the Commission has concerns over this provision, we urge that it err on the side of providing good customer service and approve the CLEC’s proposed contract language.
q.
Does this conclude your testimony at this time?

A.
Yes, but I reserve the right to amend or supplement this testimony as appropriate.















� 	Southwestern Bell Tel. Co. v. P.U.C., 348 F.3d 482 (5th Cir. 2003) (“SWBT v. PUC”).


� 	Petition of Southwestern Bell Telephone Co. for Arbitration with MCI WorldCom Communications, Inc. Pursuant to Section 252(b)(1) of the Federal Telecommunications Act of 1996, Docket No. 21791 (May 23, 2000).  


�  	Texas PUC Docket No. 21791, Order Approving Interconnection Agreement at 5 NIM § 2.3.3 (Sept. 20, 2000).  


�  	The SWBT v. PUC decision resulted from an appeal by AT&T of Texas Docket No. 22315.  


�  	Remand of Docket No. 22315 (Petition of Southwestern Bell Telephone Company for Arbitration with AT&T Communications of Texas, L.P. TCG Dallas, and Teleport Communications, Inc., Pursuant to Section 252(B)(I) of the Federal Telecommunications Act of 1996), Docket No. 28021, Order Approving Arbitration Award and Interconnection Agreement Language (July 28, 2004)).


�  	Mr. Land’s Direct Testimony on behalf of the CLEC Coalition discussed this issue stating at page 25.  


�  	In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, and Interconnection Between Local Exchange Carriers and Commercial Mobile Radio Service Providers, First Report and Order, CC Docket No. 96-98, CC Docket No. 95-185, FCC 96-325 at ¶ 3 (rel. Aug. 8, 1996) (“First Report and Order”).


�  	McPhee Direct at 54, referring to 47 C.F.R. § 51.5 (emphasis added by Mr. McPhee), and referring to Joint Petition of Coserv, L.L.C. d/b/a Coserv Communications and Multitechnology Service, L.P. d/b/a Coserv Broadband Services for Arbitration of Interconnection Rates, Terms, Conditions and Related Arrangements with Southwestern Bell Telephone Company, Docket No. 23396, Arbitration Award at 8-9 (April 17, 2001).


�  	First Report and Order at ¶ 179.  


�  	251(b)(5) Reciprocal compensation.--The duty to establish reciprocal compensation arrangements for the transport and termination of telecommunications.


	251 (c)(2) Interconnection.--The duty to provide, for the facilities and equipment of any requesting telecommunications carrier, interconnection with the local exchange carrier's network-


(A) for the transmission and routing of telephone exchange service and exchange access;


(B) at any technically feasible point within the carrier's network; 


(C) that is at least equal in quality to that provided by the local exchange carrier to itself or to any subsidiary, affiliate, or any other party to which the carrier provides interconnection; and 


(D) on rates, terms, and conditions that are just, reasonable, and nondiscriminatory, in accordance with the terms and conditions of the agreement and the requirements of this section and section 252.





� Application of Chariton Valley Communications Corporation, Inc., for Approval of an Interconnection Agreement with Southwestern Bell Telephone, L.P. d/b/a SBC Missouri pursuant to Section 252(e) of the Telecommunications Act of 1996, Case No. TK-2005-0300, Order Rejecting Interconnection Agreement at 3 (May 19, 2005). 


� Id. at 4. 


� 	The discussion of this issue in Mr. Land’s Direct Testimony for the CLEC Coalition starts at page 38.  


�  	Section 251(c)(2) of the FTA requires ILECs to “provide, for the facilities and equipment of any requesting telecommunications carrier, interconnection with the local exchange carrier's network" and section 252(d)(1) requires “based on the cost (determined without reference to a rate-of-return or other rate-based proceeding) of providing the interconnection or network element (whichever is applicable),” which has been interpreted as TELRIC pricing.
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