






   STATE OF MISSOURI

         PUBLIC SERVICE COMMISSION


At a session of the Public Service Commission held at its office in Jefferson City on the 4th day of November, 2003.

In the Matter of the Tariff Filing of


)

Sprint Missouri, Inc. d/b/a Sprint


)
Case No. IT-2003-0292

to Increase the Rate for the 


) 
Tariff No. JI-2003-1401

Metropolitan Calling Area Plan


)


ORDER APPROVING TARIFFS

Syllabus:


The Commission determines that, whether the price cap statute creates a rebuttable or an unrebuttable presumption that a properly calculated price cap increase is just and reasonable, the increase proposed by Sprint should be approved.

Procedural History:

On January 28, 2003, Sprint Missouri, Inc. d/b/a Sprint filed a tariff sheet to increase the residential and business monthly rate for the Metropolitan Calling Area (MCA) Plan. The tariff bears an effective date of February 28, 2003.  In order to further investigate the proposed tariff, in an order issued February 20, 2003, the Commission suspended it until November 28, 2003.

Pursuant to an agreed-upon procedural schedule, the parties
 submitted the case to the Commission on stipulated facts and briefs.  The Commission adopts the stipulated facts and makes them its findings for the purposes of this case.
Stipulated Facts:


1.
Under Section 386.020 (30), RSMo. 2000, Sprint Missouri, Inc. (“Sprint”)
 is a large "Local Exchange Telecommunications Company."


2.
On December 23, 1992, the Commission issued an order in Case No. TO-92-306 approving a Joint Recommendation, in which Sprint concurred, that provided that Sprint would offer an extended calling plan in its service territory under the name of the Metropolitan Calling Area ("MCA") Plan.    The MCA Plan was structured so that it would be offered by the local exchange companies operating in and around Kansas City, St. Louis and Springfield.  In the Kansas City area, the MCA Plan was structured so that it would be offered in five tiers.  Sprint is a basic local exchange company for some of the areas served in optional Tier 3, optional Tier 4, and optional Tier 5 of the Kansas City area

MCA Plan.   The December 23, 1992 order also approved the following rates for the MCA Plan offering for the tiers in Sprint’s territory: 

Kansas City MCA-3

Residence
$12.35

Business
$24.80

Kansas City MCA-4


Residence 
$21.55


Business
$46.75

Kansas City MCA-5


Residence
$32.50


Business
$70.70


3.
Effective January 8, 1994, Sprint began offering the MCA Plan in its service territories in tiers 3-5 in the Kansas City area.  The terms, conditions, and rates for Sprint’s MCA Plan were placed in Sprint’ P.S.C. Mo. No 22.  The rates set in Sprint’s tariff were the rates established in the Commission’s 1992 order in Case No. TO-92-306. 


4.
The service offered under Sprint’s MCA Plan is a “non-basic telecommunications service” as that term is defined in Section 386.020(34), RSMo.


5.
On August 21, 1999, the Commission determined that Sprint satisfied the requirements to become subject to price cap regulation pursuant to Section 392.245, RSMo, in its Order Approving Price Cap Application in Case No. TO-99-359.  


6.
On January 28, 2003, Sprint filed the tariff revisions that initiated this case.  The Sprint tariff revisions seek to increase residential and business prices for its optional Metropolitan Calling Area (MCA) service in optional tiers 3-5 by an amount up to or equal to eight percent over the rates set in 1994, which remain in effect today.   The proposed effective date for the tariff was February 28, 2003.  In the tariff filing, Sprint seeks to increase actual rates for its optional MCA service to the following amounts: 


 
Residence
Business

1.
Kansas City MCA-3

$13.00
$26.78


Flat Rate Option


2.
Kansas City MCA-4

$23.00
$50.49


Flat Rate Option 


3.
Kansas City MCA-5

$35.00
$76.35


Flat Rate Option

7.
On February 20, 2003, the Commission suspended the tariff revisions until November 28, 2003.   

Discussion:

Whether the Commission should approve Sprint’s proposed tariff hinges on two questions:  1) Did the Commission in previous cases “cap” MCA rates? and 2) Does the price-cap statute require the Commission to approve a properly-calculated rate increase for non-basic services without any further inquiry? 

The Commission will first address the question of whether the Commission has frozen MCA rates.  In Case No. TO-92-306, the Commission approved Sprint’s rates for MCA service.  The Commission next addressed MCA rates generally in Case No. TO-99-483.  The parties all debate the meaning of the following language in the Report and Order in that case:

However, while the Commission finds that both the ILECs and the CLECs should be given flexibility to set rates lower than the rates set out in Case No. TO‑92‑306, the evidence also suggested that it would be reasonable, necessary and in the public interest to place a cap on those rates to protect consumers from price increases.  The rates set in 1992 were found to be just and reasonable and were not based on cost to the carriers; thus, those rates are still a just and reasonable cap on the price of MCA service to consumers.

All the parties, with the exception of the Office of the Public Counsel, agree that the Commission did not intend to cap MCA rates for all time at the level set in 1992.  The Commission does not believe that the Report and Order in Case No. TO-99-483 intended

to preclude any increase in MCA rates regardless of future circumstances.  Indeed, to have done so would have been beyond the Commission’s authority.  The Western District Court of Missouri has observed of the Commission that:

Its supervision of the public utilities of this state is a continuing one and its orders and directives with regard to any phase of the operation of any utility are always subject to change to meet changing conditions, as the commission, in its discretion, may deem to be in the public interest.

More recently the same court, faced with the question of whether the Commission could change or abrogate an order in which it approved a moratorium on rate increases, quoted with approval the passage above from the Chicago, Rock Island case.  It went on to hold that, since “the very purpose of having the Commission is to have an agency with such expertise as to be sensitive to changing conditions,” any order of the Commission is subject to abrogation at the Commission’s discretion.
  Public Counsel, the only party arguing that the Commission is bound today by its September 7, 2000 Report and Order in Case No. TO-99-483, does not address the long-standing case law that clearly – and wisely – states that a prior Commission order cannot serve to prevent the Commission from exercising its discretion. 

The Commission concludes that there is no reason to approach the tariffs at issue here differently than it would approach any increase under the price cap scheme of regulation; the fact that they would raise MCA rates and that the Commission considered MCA rates in TO-99-483 does not control. 

The Commission now turns to the issue of whether the proposed tariffs should be approved pursuant to the price cap statute.
  There is not unanimity within the Commission on the proper interpretation of the price cap statute; two different interpretations are followed. However, in this case, the Commission concludes that the tariffs should be approved under either interpretation.  Under the circumstances of this case, the similarities between the two interpretations (a presumption that a properly-calculated price cap increase is just and reasonable) are controlling, and the differences (a rebuttable presumption as opposed to an unrebuttable presumption) do not come into play.

Under the first interpretation, the price cap statute creates an unrebuttable presumption that a properly calculated price cap increase is just and reasonable.  In this case, there is no question that the tariffs at issue were properly calculated, and therefore, according to this reading of the price cap statute, the Commission must approve them.


Under the second interpretation of the price cap statute, a properly calculated increase is afforded a rebuttable presumption of being just and reasonable. In this case, no party has presented evidence that the proposed increase is not just and reasonable.  Public Counsel, the only party that urges the Commission to reject the proposed tariffs, does not allege that it is unjust or unreasonable to implement an eight percent (or less) increase after ten years.  Public Counsel’s main argument is that the Commission intended to cap MCA rates in its Report and Order in Case No. TO-99-483, an argument that the Commission has already rejected.  Under this second interpretation of the price cap statute, the Commission concludes that there is no reason to find that Sprint’s proposed increase is not just and reasonable, that it is consistent with Section 392.200, RSMo, and indeed there is reason to find that it is just and reasonable.  

Conclusion:


The Commission has examined the contentions that these tariffs should not approved because they affect MCA rates, and found them to be erroneous. Under either interpretation of the price cap statute, the tariffs at issue should be approved.  Accordingly, this order approves the tariffs.


IT IS THEREFORE ORDERED:


1.
That the following tariff sheet filed by Sprint Missouri, Inc. d/b/a Sprint on January 28, 2003, and assigned tracking number JI-2003-1401, is approved for service on and after November 14, 2003:

P.S.C. MO. - No. 22 Section 48

Second Revised Page 4 canceling First Revised Page 4


2.
That this order shall become effective on November 14, 2003.


3.
That this case may be closed after November 15, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Murray and Forbis, CC., concur

Clayton, C., concurs, concurring opinion to follow 

Gaw, Ch., and Simmons, C., dissent, dissenting opinion attached

Mills, Deputy Chief Regulatory Law Judge

� In addition to Sprint, the parties are the Staff of the Commission, the Office of the Public Counsel, and Southwestern Bell Telephone, L.P. d/b/a SBC Missouri (an intervenor price-cap-regulated incumbent local exchange carrier).





�  Sprint Missouri, Inc. previously operated under the name United Telephone Company of Missouri.


� Case No. TO-99-483, Report and Order issued September 7, 2000, pp. 23-24.


� State ex rel. Chicago, R.I. & P.RR Co. v. Public Service Commission, 312 S.W.2d 791, at 796 (Mo.1958).


� State ex rel. Jackson County v. P.S.C., 532 S.W.2d 20, at 29-30 (Mo. banc 1976).


� Section 392.245, RSMo Supp. 2002.  All subsequent statutory references, except where otherwise specified, are to the Revised Statutes of Missouri (RSMo), revision of 2000.  
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