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I.
EXECUTIVE SUMMARY

My rebuttal testimony responds to the direct testimony of SBC witnesses Constable, Douglas, McPhee and Silver.  My rebuttal testimony demonstrates that SBC’s arguments on Transit Traffic (DPL Issue 1) are inconsistent with the requirements of the Telecommunications Act of 1996 and the FCC’s guidance on how the “interconnection” provisions of the Act affect transit traffic.  My testimony also addresses SBC witness Constable’s claims regarding recent FCC orders on IP-Enabled/VOIP traffic.  Mr. Constable misreads the FCC’s order in numerous ways detailed in my testimony.  His testimony calls into question the credibility both of his reading of the FCC’s order and of the SBC contract language SBC claims supports the “status quo” established under the FCC’s order.  I recommend the Commission adopt CLEC Coalition contract language on transit (which mirrors the language the parties have used while operating under the M2A) and that SBC’s overreaching language on IP-Enabled/VOIP traffic be rejected.
II.
INTRODUCTION
Q.
PLEASE STATE YOUR NAME AND ADDRESS.

A.
My name is Nancy Reed Krabill.  My business address is 1513 Timber Edge Dr., McKinney, Texas, 75070.  I am an independent regulatory affairs consultant for the CLEC Coalition.

Q.
ARE YOU THE SAME NANCY REED KRABILL WHO FILED DIRECT TESTIMONY IN THIS PROCEEDING?
A.
Yes.

Q.
ON WHOSE BEHALF ARE YOU TESTIFYING?

A.
I am testifying on behalf of the CLEC Coalition, which is comprised of Big River Telephone Company, LLC (“Big River”); Birch Telecom of Missouri, Inc. and ionex communications, Inc. (collectively, “Birch/ionex”); NuVox Communications of Missouri, Inc. (“NuVox”); Socket Telecom, LLC (“Socket”); XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc. (“XO”); and Xspedius Communications, LLC (“Xspedius”).
III.     RESOLVED ISSUES

Q.
ARE THERE ISSUES THAT HAVE BEEN RESOLVED BY THE PARTIES SINCE THE DECISION POINT LISTS (DPLs) WERE FILED IN THIS PROCEEDING?

A.
Yes.  The following DPL issues are resolved between the member companies of the CLEC Coalition and SBC Missouri:

Issue 4a, b, c – Regarding selection of compensation options

Issue 8 a, b, c, d – Regarding Long Term Bill and Keep 

Issue 9 – CPN Issues

Issue 10 – (a) Sole obligation to enter into compensation arrangements with third party carriers, and (b) Appropriate compensation for wholesale local switching

Issue 13 –  (a)
Appropriate methodology to segregate and Track FX and  FX-like traffic, (b) Record retention of FX Telephone numbers, and  (c) PFX  

Issue 14 - 800 Service Provider billing

Q.
DID SBC WITNESSES MESSRS. MCPHEE AND SILVER, AND MS. DOUGLAS PRESENT TESTIMONY ON THE ISSUES LISTED ABOVE?  

A.
Yes, witnesses McPhee, Silver, and Douglas presented testimony these issues.  The CLEC Coalition considers these issues settled, however, and is not seeking Commission decisions on the listed issues.
IV.     TRANSIT TRAFFIC (CLEC COALITION DPL ISSUE 1)

Q.
IS SBC’S POSITION THAT TRANSIT TRAFFIC PROVISIONS SHOULD BE EXCLUDED FROM INTERCONNECTION AGREEMENTS CONSISTENT WITH COMMISSION PRECEDENT?

A.
Definitely not.  In an order issued May 19, 2005, the Commission rejected a proposed interconnection agreement because it did not include provisions for transit traffic.  In a case involving a proposed interconnection agreement between SBC Missouri and Chariton Valley Communications Corporation, Inc. (“Chariton Valley”),
 the Commission rejected the proposed interconnection agreement because the provisions governing transiting services between the parties were not filed as part of the interconnection agreement presented to the Commission for approval.  As the Commission’s Order explains:

As recognized by SBC Missouri, the Telecommunications Act requires companies to indirectly interconnect.  If companies are required under the Act to indirectly connect, there must be an intermediary through which those companies connect indirectly.  If the intermediary is not required under the Act transit the indirect traffic [sic], then the purpose of the Act would be frustrated.
The Act requires that the interconnection agreements be filed for approval with the state commission.  An interconnection is any agreement, negotiated or arbitrated, that contains terms of interconnection.  Transit service falls within the definition of interconnection service.  SBC and [Chariton Valley] have an agreement covering transit service.  Because the transit agreement is an interconnection service, it must be filed with the Commission for approval.

SBC and [Chariton Valley] have filed an interconnection agreement that does not include provisions for transiting service.  It is inconceivable that an interconnection agreement need not contain transit services.  … 

The Commission concludes that transit traffic is an interconnection service and is therefore subject to Commission approval.  The Commission finds that it is against the public interest to approve an interconnection agreement when the parties have also entered into a transit traffic agreement that is not before the Commission.

SBC’s position on transit traffic in this proceeding flies in the face of the Commission’s explicit findings that transit is an interconnection service that must be incorporated in the parties’ interconnection agreements.
Q.
Does SBC provide any new perspective on its position that TRANSIT is a service, not required by the act, in direct testimony?

A.
No.  SBC repeats its arguments made in its DPL and in negotiations, ignoring the obligation for indirect interconnection clearly spelled out in the Telecommunications Act of 1996 (“FTA”) – the same obligation recognized by the Commission in its Chariton Valley decision.  First, SBC witness Mr. McPhee states that “[b]y attempting to include transit traffic within the definition of Section 251(b)(5), CLECs are inappropriately attempting to shift the responsibility for paying reciprocal compensation from the originating carrier to the transiting provider.”
 This is clearly not the case presented in the CLEC Coalition’s language.  The CLECs do not request anything “inappropriately shift”; rather, we propose the parties operate using the same transit traffic language that has been in effect throughout the life of the M2A agreements.  

Next, SBC contorts Section 251 (c)(2) of the federal Telecommunications Act to mean that “indirect interconnection” places a burden on an unnamed third party intermediary to terminate traffic to SBC.
  The idea of a third party non-ILEC acting as a transit provider is a relatively novel concept, one at which SBC bristles when it is suggested by AT&T
.  

In its recent Further Notice of Proposed Rulemaking on intercarrier compensation,
 the FCC notes that transit traffic is part of indirect interconnection under FTA § 251(a)(1): “The record suggests that the availability of transit service is increasingly critical to establishing indirect interconnection – a form of interconnection explicitly recognized and supported by the Act.”
  The FCC recognizes that transit service is “critical” to “indirect interconnection.”  This is completely at odds with SBC’s position in this case, in which SBC attempts to write transit out of the FTA’s indirect interconnection requirements.  Clearly, the critical issue of transit traffic is poised for review and debate by the FCC.  The Commission should hold the current course of compensation for transit traffic at TELRIC rates until the FCC rules on the matter.
V.    ATTACHMENT 12 SHOULD NOT INCLUDE THE EXTRANEOUS TERMS PROPOSED BY SBC THAT ARE NOT RELATED TO ISSUES NEGOTIATED AND ARBITRATED PURSUANT TO THE ACT. (COALITION ISSUES 12, 15)

Q.
SHOULD ATTACHMENT 12 INCLUDE TERMS AND CONDITIONS FOR COMPENSATION ARRANGEMENTS NOT ADDRESSED IN THE INTERCONNECTION AGREEMENT?

A.
No.  The interconnection agreement should not memorialize compensation arrangements that are established in tariffs or other offerings not established in the interconnection agreement process.  SBC urges the Commission to include terms in Attachment 12 describing compensation for intraLATA toll and other types of traffic that are compensated based on tariffed arrangements.
  The interconnection agreement should not “lock in” such arrangements for the term of the parties’ contract, particularly since those terms are subject to change – and the changes are in the control of SBC, not the CLEC parties.  The interconnection agreement should incorporate those terms that fulfill the parties’ obligations under the Act, but it should not include terms not subject to this Commission’s review under the Act.  

Q.
SHOULD ATTACHMENT 12 INCLUDE SBC’S PROPOSED TERMS AND CONDITIONS REGARDING “IP-ENABLED” TRAFFIC?
A.
No.  SBC witness Constable makes SBC’s case for its proposal primarily by misconstruing the FCC’s recent order in a case involving an AT&T interstate service involving IP-PSTN-IP traffic.
  As I state in my direct testimony, this order applied specifically to the AT&T service in question, and SBC’s proposed contract language inappropriately attempts to expand its reach.  IP-PSTN-IP traffic is traffic that originates on an Internet Protocol (“IP”) based network, as opposed to originating on the circuit-switched Public Switched Telephone Network (“PSTN”).  The IP traffic is then carried over the PSTN, and then is subject to an information protocol change back to IP traffic before terminating on another IP-based network.  This type of traffic presented specific questions to the FCC that arise only in the context of IP-PSTN-IP traffic termination.  The FCC did not specifically address traffic that, for example, begins on an IP network and terminates directly to the PSTN; these different configurations of traffic, according to the FCC, present different issues for determining intercarrier compensation.
Q.
DOES SBC’S DIRECT TESTIMONY RECOGNIZE THE FCC’S EXPLICIT LIMITATIONS ON THE RULING IN THE FCC’s 2004 “AT&T ORDER” ON IP-PSTN-IP TRAFFIC?

A.
No.  In fact, SBC’s testimony studiously ignores the limitations, and presents a thoroughly misleading version of the FCC’s rulings.  SBC’s witness Mr. Constable attempts to persuade the Commission that SBC’s proposal seeks to “preserve the status quo.”
  Those statements might be true if they referred only to the specific AT&T interstate long distance service described in the AT&T Order.  Mr. Constable’s testimony expands the FCC’s ruling to apply to all “traffic that terminates to the PSTN,” whether of the type covered by the FCC’s AT&T Order or not.  Despite the specific limits on the order described above (and discussed in detail in my direct testimony), Mr. Constable asserts that the FCC “conclusively resolved … the application of switched access charges to PSTN-IP-PSTN traffic” in the AT&T Order.

In testing the credibility of Mr. Constable’s testimony, it is instructive to compare portions of it “side by side” with the FCC’s Order.  For example, in his direct testimony, Mr. Constable broadly asserts that the FCC determined that traffic originating as IP traffic and terminating to the PSTN (“IP-PSTN” traffic) “is jurisdictionally interstate and should be subject exclusively to interstate access charges.”
  The FCC’s actual holding on this issue is strikingly different: “The Commission has recognized the potential difficulty in determining the jurisdictional nature of IP telephony.  We intend to address this issue in our comprehensive IP-Enabled Services rulemaking proceeding and do not address it here.”
  Similarly, Mr. Constable casts as an “improper assumption” the argument that the “FCC’s rules and orders subject only AT&T’s narrowly defined category of 1+InterLATA PSTN-IP-PSTN traffic to access charges.  This is simply not so … .”
  Mr. Constable’s conclusion would come as a surprise to the FCC.  In the first paragraph of the AT&T Order, the FCC stated, “[w]e clarify that, under the current rules, the service that AT&T describes is a telecommunications service upon which interstate access charges may be assessed.  We emphasize that our decision is limited to the type of service described by AT&T in this proceeding.”
  In the last paragraph of the AT&T Order, the FCC again limited its conclusions to “AT&T’s specific service, which an end-user customer originates by placing a call using a traditional touch-tone telephone with 1+ dialing, utilizes AT&T’s Internet backbone for IP transport, and is converted back from IP format before being terminated at a LEC switch.”

Q.
IN WHAT WAYS DOES THE CONTRACT LANGUAGE PROPOSED BY SBC GO BEYOND THE FCC’S ORDERS ON IP-ENABLED TRAFFIC?
A.
SBC’s proposal goes beyond applicable FCC orders and beyond “the status quo” in four ways.  First, the SBC language would apply access charges to traffic that is both traditionally exempt from access charges and not covered by the AT&T Order.  For example, the FCC stated that the AT&T service at issue “uses ordinary customer premises equipment (CPE) with no enhanced functionality.”
  This distinction is important because it excludes many services that may be offered by enhanced service providers (“ESPs”) or services offered by telecommunications carriers that qualify for the ESP exemption from access charges.
  SBC’s contract language, however, does not recognize such a distinction; it applies to “any traffic that terminates on a Party’s circuit switch.”  Implementation of SBC’s language would thus improperly apply access charges to ESP traffic to which access charges do not apply.  Moreover, the SBC language would also force access charges to apply to other unspecified services that, for example, utilize advanced CPE in a way that would exempt them from the FCC’s AT&T Order.  Such an approach directly contradicts the specific limits the FCC placed on its ruling in the AT&T Order.
Second, SBC’s language does not address (as it implies in testimony) only the PSTN-IP-PSTN situations covered by the FCC’s AT&T Order.  Rather, SBC would have the interconnection agreement extend access charges to IP-PSTN traffic as well.  IP‑PSTN traffic is one of the types of traffic the FCC did not rule on in the AT&T Order, and about which the FCC specifically reserved judgment until the IP-enabled services rulemaking is complete.  SBC’s contract language would sweep enormous amounts of traffic into the access charge regime in ways not contemplated by the governing FCC orders on these issues.

Third, the SBC language would force CLECs to follow specific trunking requirements for IP-enabled traffic.  There is no sense in which this can be considered, as Mr. Constable claims, preservation of the “status quo.”  The FCC’s orders on IP-enabled traffic (specifically, the AT&T Order) say absolutely nothing that dictates how traffic should be routed over interconnection trunks.  SBC’s language is simply a ploy to bootstrap its view that the maximum amount of traffic possible should be subject to access charges and should be routed as access traffic.  By limiting CLECs’ options for routing and trunking, SBC attempts to solidify the treatment of IP-enable traffic as access service in ways the FCC has not sanctioned or even addressed at this juncture.



Fourth, the SBC language would extend the FCC’s AT&T Order ruling governing a purely interstate service to the intrastate jurisdiction.  The FCC made clear that AT&T’s service was an interstate interexchange service.  The holding does not apply to intrastate services, but the SBC contract language would extend the reach of the FCC’s order beyond that contemplated by the FCC itself.  Particular rules for intrastate traffic should not be imposed in this context where the FCC has not even determined the appropriate jurisdictional nature of much of the traffic that would be subjected to SBC’s proposed contract language.

Q.
WHAT DO YOU RECOMMEND?

A.
The intercarrier compensation arrangements for IP-Enabled/VOIP traffic are extremely unsettled.  The FCC is currently considering those issues, and its determinations will have far-reaching impacts as carriers move more and more traffic to IP-based networks.  The Commission should not, in the context of this interconnection agreement, prejudge those issues and incorporate requirements that may be inconsistent with the FCC’s rules.  In the Texas arbitration, SBC, the CLEC Coalition, and AT&T were able to settle on contract language that simply permits the parties to preserve their legal rights to collect the appropriate intercarrier compensation for such traffic once the FCC issues the governing rulings.  The CLEC Coalition believes this would be the most prudent approach in Missouri, and other states as well.   In any event, the Commission certainly should not adopt SBC’s overreaching contract language, which includes proposals that go far beyond any of the guidance issued by the FCC thus far.
Q.
DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY?
A.
Yes.
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�     	 In the Matter of Developing a Unified Intercarrier Compensation Regime,  CC Docket No. 01-92, Further Notice of Proposed Rulemaking (rel. March 3, 2005) (“FNPRM”).
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