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Staff Brief Regarding Jurisdiction 

COMES NOW the Staff of the Missouri Public Service Commission and for its brief states:


1.
On September 12, 2003, Time Warner Cable Information Services (Missouri), LLC, (TWCIS) filed with the Commission an application for authority to provide local and interexchange voice service.  TWCIS proposes to provide local and interexchange voice service on a facilities and resold basis throughout all exchanges currently served by Southwestern Bell Telephone Company, Sprint and CenturyTel.  Exhibit B of the application provides the following description of TWCIS’s proposed service offering:


The Applicant intends to provide facilities-based local Internet Protocol (“IP”) voice service, targeted to the residential market.  Initially, the service will be offered only to customers who subscribe to Time Warner Cable’s high-speed, cable modem data service.  The service will be offered on a flat-rate basis and will allow local calling in addition to operator services; directory assistance; white page directory listings; enhanced 911 services; outbound 800 toll free calling; local number portability; and access to telephone relay services.  Applicant’s customers will be able to call and be called by any other IP voice service subscriber of Applicant.  IP voice service subscribers will also have access to the public switched telephone network (“PSTN”) and thus will be able to call and be called by all other parties connected to the PSTN.
Exhibit B also includes the following description of TWCIS’s operations:


Prior to offering service in Missouri, the Applicant will deploy a softswitch and two Media Gateway Controllers in Kansas City, MO.  In addition, the Applicant will deploy new Multimedia Terminal Adapters (i.e., voice-enabled cable modems) in the homes of customers using the Applicant’s voice services as it deploys service throughout its Missouri operating area.

Paragraph 11 of the application states:


In recognition of the currently unsettled nature of the issues surrounding the appropriate regulatory treatment of IP-based voice services such as those proposed by the Applicant, nothing in this submission should be construed as a concession or agreement by TWCIS that the services at issue in this Application constitute telecommunications services, local exchange services, common carrier offerings, or services that are otherwise subject to federal or state regulation, nor that entity or entities providing them constitute telecommunications carriers, telecommunications providers, local exchange carriers, common carriers, or other regulated entities.


2.
On November 4 and 13, 2003, the Commission granted intervention to several parties.  On November 10, 2003, the Commission directed the parties to brief whether or not the Commission has jurisdiction over Voice over Internet Protocol (VoIP).  

3.
The question of the Commission’s jurisdiction calls for a two-part analysis: first, does state law provide the Commission with jurisdiction and, if yes, does federal law preempt the state law.


4.
State law provides that the jurisdiction, supervision, powers and duties of the Pubic Service Commission shall extend “(t)o all telecommunications facilities, telecommunications services and to all telecommunications companies so far as such telecommunications facilities are operated or utilized by a telecommunications company to offer or provide telecommunications service between one point and another within this state or so far as such telecommunication services are offered or provided by a telecommunications company between one point and another within this state…”
  Section 386.020 RSMo provides the following definitions:

(51) "Telecommunications company" includes telephone corporations as that term is used in the statutes of this state and every corporation, company, association, joint stock company or association, partnership and person, their lessees, trustees or receivers appointed by any court whatsoever, owning, operating, controlling or managing any facilities used to provide telecommunications service for hire, sale or resale within this state; 

(52) "Telecommunications facilities" includes lines, conduits, ducts, poles, wires, cables, crossarms, receivers, transmitters, instruments, machines, appliances and all devices, real estate, easements, apparatus, property and routes used, operated, controlled or owned by any telecommunications company to facilitate the provision of telecommunications service; 

(53) "Telecommunications service", the transmission of information by wire, radio, optical cable, electronic impulses, or other similar means. As used in this definition, "information" means knowledge or intelligence represented by any form of writing, signs, signals, pictures, sounds, or any other symbols. Telecommunications service does not include: 

(a) The rent, sale, lease, or exchange for other value received of customer premises equipment except for customer premises equipment owned by a telephone company certificated or otherwise authorized to provide telephone service prior to September 28, 1987, and provided under tariff or in inventory on January 1, 1983, which must be detariffed no later than December 31, 1987, and thereafter the provision of which shall not be a telecommunications service, and except for customer premises equipment owned or provided by a telecommunications company and used for answering 911 or emergency calls; 

(b) Answering services and paging services; 

(c) The offering of radio communication services and facilities when such services and facilities are provided under a license granted by the Federal Communications Commission under the commercial mobile radio services rules and regulations; 

(d) Services provided by a hospital, hotel, motel, or other similar business whose principal service is the provision of temporary lodging through the owning or operating of message switching or billing equipment solely for the purpose of providing at a charge telecommunications services to its temporary patients or guests; 

(e) Services provided by a private telecommunications system; 

(f) Cable television service; 

(g) The installation and maintenance of inside wire within a customer's premises; 

(h) Electronic publishing services; or 

(i) Services provided pursuant to a broadcast radio or television license issued by the Federal Communications Commission; 

5.
TWCIS’s proposal to provide local and interexchange voice service on a facilities and resold basis is the provision of telecommunications service as defined by state law.

 
6.
 On April 10, 1998, the Federal Communications Commission (FCC) issued a Report to Congress on the FCC’s implementation of certain provisions of the Federal Telecommunications Act of 1996 regarding the universal service system.
  The 1996 Act provides that every telecommunications carrier that provides interstate “telecommunications services” shall contribute to the universal service support mechanisms.
  The 1996 Act defined the following terms:

(20) INFORMATION SERVICE.-- The term “information service” means the offering of a capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing, or making available information via telecommunications, and includes electronic publishing, but does not include any use of any such capability for the management, control, or operation of a telecommunications system or the management of a telecommunications service.

(43) TELECOMMUNICATIONS. -- The term “telecommunications” means the transmission, between or among points specified by the user, of information of the user’s choosing, without change in the form or content of the information as sent and received.

(46) TELECOMMUNCIATIONS SERVICE. -- The term “telecommunications service” means the offering of telecommunications for a fee directly to the public, or to such classes of users as to be effectively available directly to the public, regardless of the facilities used.


7.
The FCC concluded that the categories of “telecommunications service” and “information service” in the 1996 Act are mutually exclusive and that the Congress intended to maintain a regime in which information service providers are not regulated.


8.
Within this context, the FCC examined IP telephony:

84. “IP telephony” services enable real-time voice transmission using Internet protocols.  The services can be provided in two basic ways: through software and hardware at customer premises, or through “gateways” that enable applications originating and/or terminating on the PSTN.  Gateways are computers that transform the circuit-switched voice signal into IP packets, and vice versa, and perform associated signalling, control, and address translation functions.  The voice communications can be transmitted along with other data on the “public” Internet, or can be routed through intranets or other private data networks for improved performance.  Several companies now offer commercial IP telephony products.  For example, VocalTec sells software that end users can install on their personal computers to make calls to other users with similar equipment, and also makes software used in gateways.  Companies such as IDT and Qwest employ gateways to offer users the ability to call from their computer to ordinary telephones connected to the public switched network, or from one telephone to another.  To use the latter category of services, a user first picks up an ordinary telephone handset connected to the public switched network, then dials the phone number of a local gateway.  Upon receiving a second dialtone, the user dials the phone number of the party he or she wishes to call.  The call is routed from the gateway over an IP network, then terminated through another gateway to the ordinary telephone at the receiving end.

87. In the case of “computer-to-computer” IP telephony, individuals use software and hardware at their premises to place calls between two computers connected to the Internet.  The IP telephone software is an application that the subscriber runs, using Internet access provided by its Internet service provider.  The Internet service providers over whose networks the information passes may not even be aware that particular customers are using IP telephony software, because IP packets carrying voice communications are indistinguishable from other types of packets.  As a general matter, Title II requirements apply only to the “provi[sion]” or “offering” of telecommunications.  Without regard to whether “telecommunications” is taking place in the transmission of computer-to-computer IP telephony, the Internet service provider does not appear to be “provid[ing]” telecommunications to its subscribers.

88. “Phone-to-phone” IP telephony services appear to present a different case.  In using the term “phone-to-phone” IP telephony, we tentatively intend to refer to services in which the provider meets the following conditions: (1) it holds itself out as providing voice telephony or facsimile transmission service; (2) it does not require the customer to use CPE different from that CPE necessary to place an ordinary touch-tone call (or facsimile transmission) over the public switched telephone network; (3) it allows the customer to call telephone numbers assigned in accordance with the North American Numbering Plan, and associated international agreements; and (4) it transmits customer information without net change in form or content.

89. Specifically, when an IP telephony service provider deploys a gateway within the network to enable phone-to-phone service, it creates a virtual transmission path between points on the public switched telephone network over a packet-switched IP network.  These providers typically purchase dial-up or dedicated circuits from carriers and use those circuits to originate or terminate Internet-based calls.  From a functional standpoint, users of these services obtain only voice transmission, rather than information services such as access to stored files.  The provider does not offer a capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing, or making available information.  Thus, the record currently before us suggests that his type of IP telephony lacks the characteristics that would render them “information services” within the meaning of the statute, and instead bear the characteristics of “telecommunications services.”

90. We do not believe, however, that it is appropriate to make any definitive pronouncements in the absence of a more complete record focused on individual service offerings.  As state above, we use in this analysis a tentative definition of “phone-to-phone” IP telephony.  Because of the wide range of services that can be provided using packetized voice and innovative CPE, we will need, before making definitive pronouncements, to consider whether our tentative definition of phone-to-phone IP telephony accurately distinguishes between phone-to-phone and other forms of IP telephony, and is not likely to be quickly overcome by changes in technology.  We defer a more definitive resolution of these issues pending the development of a more fully-developed record because we recognize the need, when dealing with emerging services and technologies in environments as dynamic as today’s Internet and telecommunications markets, to have as complete information and input as possible. 


9.
The FCC said on November 6, 2003, that it would initiate a notice of proposed rulemaking on regulation of voice-over-Internet protocol (VoIP) services, shortly after the FCC hosts a VoIP forum, scheduled for Dec. 1, 2003, at which industry and government leaders will be invited to discuss how digital technologies are being used to provide telephony services and stimulate economic growth.  The NPRM will “inquire about migration of voice services to IP-based networks and gather public comment on the appropriate regulatory environment for these services.”  It will also “explore regulatory classification issues and explore the best means to achieve important health, safety and welfare policy objectives such as [enhanced 911], universal service and homeland security.”  In a letter sent on November 6, FCC Chairman Michael K. Powell also said the FCC’s review of VoIP regulation would take about one year, resulting in a report and order.

10.
On October 16, 2003, the U.S. District Court for the District of Minnesota enjoined the Minnesota Public Utilities Commission from requiring Vonage Holdings Corporation from complying with Minnesota law that regulates telephone companies.
 Vonage provides broadband IP telephony.  The Court first concluded that Vonage’s activities fit within the statutory definition of information services.
 The Court then applied the FCC’s four phone-to-phone IP telephony conditions to Vonage.  The Court concluded it is clear that Vonage’s services do not meet the second and fourth requirements.  The Court stated:

Vonage’s services do not meet the second and fourth requirements.  Use of Vonage’s service requires CPE different than what a person connected to the PSTN uses to make a touch-tone call.  Further, a net change in form and content occurs when Vonage’s customers place a call.  If the end user is connected to the PSTN, the information transmitted over the Internet is converted from IP into a format compatible with the PSTN.  Vonage’s service is not a telecommunications service because “from the user’s standpoint” the form of transmission undergoes a “net change.”


11.
The FCC’s Report to Congress addressed “computer-to-computer” IP telephony and “phone-to-phone” IP telephony, as it defined those terms.  The FCC did not address whether “cable modem” IP telephony (which TWCIS proposes to offer) and “broadband” IP telephony (which the Minnesota District Court addressed) are telecommunications services subject to state regulation or are information services subject to federal preemption.  As noted in Paragraph 6 above, “telecommunications service” means the offering of telecommunications “regardless of the facilities used.”  In other words, the federal classification of a service as a telecommunications service is technologically neutral.  Also, as noted in Paragraph 6 above, “telecommunications” means the transmission of information “without change in the form or content of the information as sent and received.”  It is the Staff’s opinion that TWCIS’s proposed service is the offering of “telecommunications service” albeit through different facilities than some other carriers use.  Because TWCIS’s service will provide real time communications, it is the Staff’s opinion that TWCIS’s transmission of information is, from the user’s standpoint, without change in form or content of the information sent and received.  Because the terms “telecommunications service” and “information service” are mutually exclusive, it follows that TWCIS’s proposed service is not the offering of “information service.”  Accordingly, it is the Staff’s opinion that federal law does not preempt state regulation of TWCIS’s proposed service offering.                 
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