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1.  Issues being briefed by the Missouri Landowners Alliance (the MLA).  
In this brief the MLA will not attempt to address all five of the Tartan criteria normally applied in applications for a certificate of convenience and necessity (CCN).  While the MLA does not concede that Grain Belt Express (Grain Belt) has met the criteria not addressed here, this brief will focus mostly on two major issues.
First, there is no credible evidence that any load-serving entity in Missouri will purchase any wind energy transmitted over Grain Belt’s proposed line.  This argument is directly related to the Tartan criteria of whether or not there is a “need” for the proposed facilities and service in Missouri.  It is also relevant to the factor of whether the proposed project is in the public interest.    

Second, Grain Belt has failed to secure the needed approvals pursuant to Section 292.100 RSMo
 from the eight county commissions in the counties where the proposed line would be built.  The MLA contends that the requested CCN may not be issued unless and until Grain Belt demonstrates that it has secured the necessary county commission approvals because such approvals are a condition precedent to issuance of the CCN.
The MLA will also address several additional matters that arguably are related to the Tartan criteria of “need” or “public interest”.  Finally, the MLA will suggest certain “conditions” in the event a CCN is granted.   

2.  Grain Belt has failed to prove that the energy from the Kansas wind farms will be used by customers in Missouri, and therefore has failed to prove there is a need for the proposed project.
The first and perhaps most important issue in deciding the questions of need and public interest is this:  whose need, and whose interest, should the Commission be concerned with?  
The MLA respectfully suggests that in CCN cases the only relevant interest is that of the citizens of this state as a whole.  (See, e.g. cases quoted in Re Union Electric Company, Case No. EO-2002-351, p. 27 (2003):  “rights of an individual with respect to issuance of a certificate are subservient to the rights of the public”; and “the ultimate interest is that interest of the public as a whole”.) 
Past CCN may not explicitly define who the “public” is.  Thus the Commission may look for guidance, as it has in the past, to judicial decisions involving zoning and eminent domain.
  In that regard, at least one case has made it perfectly clear who the “public” is in terms of evaluating the public interest.  In City of Kirkwood v. City of  Sunset Hills, 589 S.W.31, 42 (Mo App 1979), in the context of an eminent domain case, the Court stated that the relevant consideration is “the health and general welfare of the citizens of this state.”  (emphasis added)
Therefore, the Commission should not be concerned with the interests of Grain Belt’s investors, Kansas wind farm developers, or even the utilities and ratepayers in states east of Missouri.  To illustrate the point, suppose that Grain Belt designed its proposed project so that none of the energy from the Kansas wind farms would reach load-serving entities in Missouri.  In that case, the Commission hopefully would have no difficulty in denying a CCN because Missouri would be burdened with all of the disadvantages of a 206 mile HVDC line across the entire state, while gaining no public benefit from the project.  
Regardless of the circumstances, if none of the Kansas wind energy will be purchased and used in this state, the result is the same.  Here, for the reasons discussed below, there is no competent and substantial evidence that the Kansas wind energy will be purchased by load-serving entities in Missouri.  Accordingly, any notion that the proposed project is needed by the citizens of this state is purely speculative, and no CCN should be granted. 
Grain Belt’s case for why the proposed project is needed.  Mr. Berry was responsible for presenting Grain Belt’s basic arguments as to why their proposed project will supposedly meet the five Tartan criteria.
  In addressing the issue of need, Mr. Berry makes a case on behalf of various constituencies from Kansas to the east coast, but he makes only one claim of why the proposed project is needed by the people of Missouri:  that it “is necessary to meet the requirements of the Missouri Renewable Energy Standard (“RES”).
  To the same effect, see Grain Belt’s Application in this case, filed March 26, 2014, page 6 paragraph 13.   
Thus if the Commission determines that Missouri’s RES requirements can be met equally as well or better through less invasive means, it need go no further.  Grain Belt will have failed to meet its burden of proving that the proposed project is needed by the citizens of this state, and will have failed to satisfy a key Tartan criteria.  
Mr. Berry’s basic argument in this regard involves a comparison of the levelized costs of several sources of energy, including the Kansas wind farms.
  He argues that the cost of Kansas wind energy is lower than the cost of the selected sources in his comparison group, and thereby concludes that the proposed project is needed in Missouri:

The Grain Belt Express Project offers Missouri utilities an affordable way to meet the Missouri RES and to buy clean energy.  The Project is cheaper than local wind energy, cheaper than solar energy, and very cost-competitive with new natural gas power generation.  These results support the conclusion that the Project is needed, serves the public interest and is economically feasible.
   
The MLA disputes this conclusion on two major grounds.  First, as discussed below, Mr. Berry’s calculations of the cost of Kansas wind energy are based on unsubstantiated capacity factors for the Kansas wind farms.  Second, the competitive cost analysis in Mr. Berry’s direct testimony is flawed in that his comparison group does not include the primary competitor for renewable energy sales in Missouri:  wind generation from Iowa and other nearby MISO states (hereafter generally referred to as MISO wind energy).
This “oversight” is certainly not the result of Grain Belt’s lack of familiarity with the virtues of MISO wind energy.  In fact, one of Grain Belt’s sister-lines is intended to gather wind energy from northwest Iowa and other nearby MISO states, and transmit it eastward to Illinois and the PJM states.
  
Grain Belt no doubt views MISO wind energy, transmitted over the AC transmission network, as a threat to Grain Belt’s proposed non-network DC transmission lines.  As Dr. Gray testified, the MISO regional planning process identifies high-voltage transmission projects that will provide value in excess of cost.
  Such projects are designated as Multi Value Projects, or MVPs.  In 2011 MISO approved a portfolio of 17 MVPs intended to facilitate the development of wind energy within the MISO footprint.
    

Clean Line obviously took notice of the competition posed by these MVPs, noting in a 2012 presentation on its business objectives that **
                                                                                                            **  
Yet two years later, in their direct case before this Commission, Grain Belt did not even acknowledge MISO wind energy as competition for the Kansas wind farms.  It was left to the other parties to raise the issue in rebuttal testimony.
  
As to the comparative economics of Kansas and MISO wind energy, Dr. Proctor concluded after a detailed analysis that “[t]he comparison of Kansas Wind + DC Transmission to Midwest ISO wind clearly indicates that Midwest ISO wind is the lower cost alternative.
  

Having taught economics at the University of Purdue and the University of Missouri, and having served as Chief Economist on the Commission Staff,
 Dr. Proctor’s conclusions should be afforded considerable weight by the Commission.
In surrebuttal, Mr. Berry attacked every significant conclusion reached by Dr. Proctor, including his comparative cost analysis of Kansas and MISO wind energy.
  Procedurally, this left Dr. Proctor and the other parties with no opportunity to address Mr. Berry’s surrebuttal analysis of the MISO wind energy alternative.  Grain Belt avoided comment on the subject of MISO wind energy by ignoring it in their direct case, and saving their arguments regarding the viability of MISO wind energy for their surrebuttal testimony – to which no other party could respond. 

The issue of the appropriate capacity factor for Kansas wind.
The MLA will not attempt to further dissect the differences between the testimonies of Dr. Proctor and Mr. Berry, with one key exception.  A major issue between those two witnesses was the difference in the capacity factors assigned to the Kansas wind farms.  Mr. Berry used a mid-point capacity factor for the Kansas wind farms of 55%, while Dr. Proctor used a more realistic figure of 50%.
  For the reasons discussed below, the MLA believes that Mr. Berry’s 55% figure is unrealistic and speculative.  It is also incapable of any meaningful verification, and thus lacks validity.

  As Mr. Berry indicated, his 55% figure had its genesis in the responses that Grain Belt received from potential wind developers to a Request For Information (RFI) issued by Grain Belt in November of 2013.
  The RFI asked potential wind developers to estimate, among other things, their projected capacity factors and busbar prices for potential wind farms they might develop.
  

Grain Belt received responses from 14 wind developers, covering 26 potential wind farm sites.
  Based on the estimates in these responses, Mr. Berry identified the potential wind farms that supposedly would produce the lowest-cost energy for 4,000 MW of nameplate capacity.
  According to Mr. Berry, potential developers of this “lowest cost” group of wind farms had estimated in their RFI responses that, on average, they expected to achieve a capacity factor of 52%.
  

For his levelized cost analysis, Mr. Berry took the estimated 52% capacity factor and essentially added a “bonus” of 3 percentage points on the unsupported grounds that the actual capacity factors of the potential wind farms would increase by that amount by the time they are actually built.
  
Mr. Berry’s reliance on the RFI responses makes his levelized cost analysis for the Kansas wind energy highly suspect at best.  As a group, the RFI responses are inherently unreliable.  The potential wind developers were told up front that their responses would be used (among other things) to communicate the need for the proposed Grain Belt project to regulators.
  This virtually ensured inherently biased responses.  Grain Belt also assured the potential wind developers that the RFI did not commit them to enter into any kind of transaction, none of their RFI responses would be binding, and their responses would be used for informational purposes only.
  Grain Belt did not audit the data in the responses beyond saying that it “looks reasonable.”
  

The potential wind developers were free to respond without fear of penalty, financial or otherwise, for providing inaccurate information,
  and the RFI survey was independent from any later process of bidding for capacity on the proposed line.  Thus none of the information provided in the RFI responses was in any way binding on the potential wind developers if they later decided to bid for capacity.
  Nor was anything they said in the RFI responses in any way binding when they went to negotiate energy prices with utilities.
  In short, the respondents were free to say whatever they thought might help in gaining regulatory for the proposed Grain Belt project.  
Moreover, Grain Belt had no first-hand knowledge of how the potential wind developers derived the capacity factors submitted in the RFI responses.
  Yet Mr. Berry used those unverified capacity factors as the starting point for calculating the critical figure of the levelized cost of Kansas wind energy.

  Even ignoring all of these problems, we have no way to verify that the potential developers of the  “low-cost” group of wind farms actually reported an average capacity factor of 52% in their RFI responses, nor do we know how those estimates were derived.  The reason, of course, is that Grain Belt refused to identify which potential wind developers were included in the low-cost group.
 
  Grain Belt derived its estimated capacity factor for Kansas wind energy from a proverbial black box.  We are unable to determine which potential wind developers are included in the group from which the 52% figure was supposedly derived; we are unable to determine where the potential wind farms are located; we are unable to determine if some or all of those in the low-cost group might be denied access to the line later by reason of poor credit ratings; and we do not know how many (if any) in this low-cost group still have any interest in delivering energy to the Grain Belt line.  

We also do not know the number of wind developers in the sample group from which Mr. Berry supposedly derived the 52% capacity factor.  Based on Exhibit 336, that number is likely to be quite small, which certainly bears on the reliability of the results as a representative sample of capacity factors for western Kansas wind farms.  In any event, any figures supplied by the wind developers, even if provided in good faith, were merely unverified projections from undeveloped wind farms – as opposed to actual capacity factors of operating wind farms.    
Fortunately, objective evidence is available from other sources regarding capacity factors for Kansas wind energy.  For example, AWS Truepower and the National Renewable Energy Laboratory (NREL) publish data on a state-by-state basis showing the potential installed capacity of wind farms in each state, as well as the potential annual generation of energy in that state.  For each state, the data are restricted to the geographic areas within the state that are capable of producing capacity factors up to certain designated levels, such as 30% or 40%.

Mr. Goggin is the Director of Research for the American Wind Energy Association.
  As he has previously testified, the NREL data can be used to estimate a capacity factor for any given state by dividing the potential wind production data by the potential wind capacity data provided by NREL.
  Based on this simple calculation, the capacity factor for wind generation in Kansas would be only 45% (or one percentage point higher than for the state of Iowa).

Another presumably reliable source of data on capacity factors comes from Mr. Berry himself.  He compiled the “wind profile” for the Kansas wind farms which was used by Mr. Zavadil and Mr. Moland for their respective analyses presented in their direct testimonies.  According to both Mr. Zavadil and Mr. Cleveland (who adopted Mr. Moland’s testimony) the capacity factor inherent in the wind profile supplied to them by Mr. Berry was only 43%.

Another figure supplied by Mr. Berry was used in his calculations of the wind energy currently being supplied to Missouri from Iowa and Kansas wind farms.  In that analysis, Mr. Berry assumed that the capacity factor of the Kansas wind farms was only 40%.

Perhaps the most current and most objective data on capacity factors are provided in the latest edition of the Wind Technologies Market Report, issued in August of this year.
  Capacity factor data are depicted graphically for different regions of the country at Figures 36 and 37 of the Report.  The figures for capacity factors are based on 2013 data, for projects built in 2012.  
As shown at Figure 36, and as described by Mr. Goggin, the region that includes Kansas (the Interior Region) had an average 2013 capacity factor of 38.1%.
   Looking just at Kansas, and based on capacity factors for 2012 and 2013, the highest capacity factor for any existing project in that state was 44.9%.

The apparent lack of interest by Missouri utilities to purchase energy from the Kansas wind farms.
If the Kansas wind farms were such an obvious economic choice in providing renewable energy to Missouri, as Grain Belt contends, the utilities in this state could be expected to show considerable interest in the proposed Grain Belt project.     
In fact, any investor-owned utility which passed up the opportunity to explore a potentially viable source of renewable energy, such as the Grain Belt project, would run the risk of being found imprudent in its energy purchases.  Utilities in Missouri learned a difficult lesson in that regard from their experience with nuclear plants.

And more recently, in its Report and Order concluding Ameren’s first IRP filing, the Commission issued a very clear warning to utilities which failed to pursue a prudent course in its planning activities (which by definition would include any failure to pursue the lowest-cost option for renewable energy):  

the utility must live with the consequences of its planning decisions, and is without the protection it would be afforded if the Commission were to pre-approve its resource planning decisions.  In a future rate proceeding, Ameren Missouri may be called to task by the Commission, and may face financial consequences, if its resource planning decisions do not result in just and reasonable rates or do not serve the public interest.
 

If despite this warning the utilities in Missouri are showing no interest in the Grain Belt option, they must have reached the same conclusion as that reached by Dr. Proctor and the Commission Staff:  for Missouri, the project has not been shown to make economic sense.       
One obvious issue, as Missouri utilities must realize, is that the economic data relied on by Grain Belt are only cost data.  The data does not reflect the actual price at which Grain Belt would sell capacity on its line, or the actual prices at which the potential Kansas wind farms would sell energy.  
Having secured authorization from the FERC to charge “negotiated” rates for capacity,
 Grain Belt will generally be free to charge what the market will bear (subject perhaps to some unspecified rules of the FERC).
  And despite what Grain Belt claims about the projected cost of its capacity, Infinity’s witness Mr. Langley noted that the actual price will be based on future market conditions.  As Mr. Langley correctly observed, at this point the price for Grain Belt’s capacity is speculative.
  
The same holds true for the price of energy from the potential Kansas wind farms.  Whatever the potential wind developers or Grain Belt say at this point about their expected costs, when it is time to actually sell energy they will naturally charge what the market will bear.
  In short, neither the utilities in this state nor this Commission have reason to believe that the actual all-in delivered charge for the Kansas wind energy will be 3.5 to 4.5 cents per kwh.
  The only real question is how much higher than that it will be.
If the actual selling price of the proposed line’s capacity is expected to be as advertised here by Grain Belt, **
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 **      

For whatever the reason, there is no evidence in this case that any load-serving entity in Missouri has any intention of utilizing the proposed Grain Belt line.  
The clearest evidence in this regard concerns the three investor-owned utilities in the western part of the state.  As Staff witness Mr. Beck testified, Empire District and the two KCP&L utilities have enough existing capacity and new contracts to meet the full 15% RES requirement for 2021.
  
For Ameren Missouri, perhaps the best information on its intended purchases comes from its recently filed 2014 Integrated Resource Plan (IRP).
  The filing shows that Ameren has enough capacity to meet its generation and reserve requirements until about 2033.
  Thus for the next 20 years or so, Ameren should need no additional capacity – from wind generation or any other source.

As to its RES requirements, Ameren has been taken to task in the past by the Commission and interested parties for the wind modeling it utilized in earlier IRP filings.
  In particular, in its Order in EO-2011-0271 the Commission found that Ameren failed to abide by the terms of a Stipulation with the MDNR, which required Ameren to “Present scenarios for acquiring wind resources that identify the region being considered utilizing multi-county areas, with a characterization of the wind resources available for each.”
  The Commission further ordered Ameren to correct the noted deficiencies in its 2014 IRP filing.

In this most recent filing, Ameren obviously took steps to correct its past deficiencies.  As noted in the IRP filing, Ameren hired Black & Veatch to perform a siting analysis to identify priority multi-county areas in a study region consisting of 14 different states, including Kansas, Iowa, Illinois and Missouri.
  Black & Veatch identified a set of 23 promising sites in the study area, with at least one in each of the states it had identified.
  All sites but those located in Missouri are referred to in the analysis as “Regional Wind”.  

The Kansas site had the lowest reported levelized cost of energy (at the 80 meter height), but those costs do not include transmission.
  Ultimately, however, the Kansas wind option did not fall within the select group for which Black & Veatch developed “cost and performance” characteristics.  Instead, six Regional Wind sites in other states were selected, on the basis of “deliverability to MISO, expected cost performance, and relative geographic proximity.”
  These sites were located in Iowa, Illinois, Minnesota and South Dakota.
  

Ameren no doubt realizes that those choices will again come under scrutiny.  However, it is clear at this point that on the basis of the selection criteria described in the latest IRP, Ameren has identified MISO wind energy as a preferable option to Kansas wind energy.  That being the case, it is futile to argue here that Ameren could be a potential customer for Grain Belt if only it had chosen different criteria for making its selection.   
Ameren also notes that it has options other than MISO wind energy for meeting its RES requirements, but Kansas wind energy is not one of them.  According to the recent IRP filing, Ameren plans to invest $1 billion in its own renewable generation facilities.
 In addition, the IRP assumes that approximately 500 MW of Missouri wind energy will be available for RES compliance, along with the Regional Wind options discussed above.
  
Mr. Berry noted that Ameren’s IRP calls for the purchase of 400 MW of new wind power.
  Apparently, that figure came from the schedule of renewable purchases set out at Table 9.3 of the IRP.  As indicated, one scenario does show potential purchases of 50 MW of wind energy in both 2019 and 2020, and 100 MW in each of the years 2022, 2024 and 2026 (for the total of 400 MW referred to by Mr. Berry).  

However, based on the analysis discussed above, it clearly appears that any such purchases will come from the Regional Wind sites already identified for further study.  Moreover, all but the initial 100 MW purchases would be made by Ameren several years after the Grain Belt line is scheduled to be operational and fully subscribed by other buyers.
  
The IRP apparently assumes that Ameren will be limited to only 400 MW of wind energy purchases by reason of the 1% rate cap.
  But given that Ameren has already determined that the MISO wind option is more economic than the Kansas option, the impact of the rate cap is really not relevant here.

Mr. Berry calculated the amount of renewable energy which Missouri utilities would need to meet their RES requirements at Schedule DAB-1 of his direct testimony.
  Had he desired to show that utilities could meet the RES quotas without exceeding the rate cap, he should have developed that argument in his testimony.  However, as Mr. Berry conceded, the calculations in his Schedule DAB-1included no analysis of the impact of the 1% rate cap.
  In the absence of such an analysis, any argument that Ameren could use the Kansas wind to limit the impact of the rate cape is merely speculative.  
If the Commission grants the CCN on the ground that Ameren could then purchase additional wind generation while staying within the rate cap, it would in effect be substituting Grain Belt’s judgment for that of Ameren.  That leap of faith is not justified by the record in this case.   
The economics of MISO wind energy are further supported in ways that the proposed Grain Belt project is not.  As Dr. Gray testified, MISO identifies needed transmission projects through a process involving a broad collection of stakeholders through a comprehensive annual expansion plan that identifies needed transmission projects for the MISO area.
  Dr. Gray described the purpose of this process as follows: 

(1) ensure the reliability of the transmission system over the planning horizon, (2) provide economic benefits such as increased market efficiency, (3) facilitate public policy objectives, such as meeting state Renewable Portfolio Standards (“RPS”), and (4) address other issues or goals identified through the stakeholder process.

 As mentioned above, as a result of this vetting process, MISO approved a portfolio of 17 MVPs specifically designed to facilitate the development of new renewable resources within the MISO footprint.

The FERC is strongly encouraging greater cooperation in the transmission planning process by and across RTOs, and has made it clear that the process is open to merchant projects as well as traditional utilities.  In fact, Clean Line has quoted FERC Order 1000 for the proposition that “nothing in this final rule prevents a merchant transmission developer from voluntarily participating in the regional transmission planning process even if it is not seeking regional cost allocation for its proposed transmission project.”
  
Had Grain Belt opted to follow this course, MISO could have evaluated the proposed project on the basis of need and effectiveness.
  As it stands, the MVP projects have been through a thorough, independent regional review, while the proposed Grain Belt project has not.  
The significance of this distinction was illustrated by Mr. Goggin, who testified here for the Wind Coalition.  In prior testimony, he described the MISO planning process in the following terms:

The goal of the [MISO] analysis was to design transmission portfolios that would enable RPS mandates to be met at the lowest deliverable wholesale energy cost.  The cost calculation combined the expenses of the new transmission portfolios with the capital costs of the new renewable generation, balancing the trade offs of a lower transmission investment to deliver wind from low wind availability areas, typically closer to large load centers, against a larger transmission investment to deliver wind from higher wind availability areas, typically located further from load centers.
  
Mr. Goggin went on to describe the benefits of the project in question there as follows:

MISO’s analysis found that the Illinois Rivers Project was the optimal solution for resolving a number of economic, reliability, and public policy considerations such as state RPS requirements, and was found to be superior to alternative solutions.
 

MISO stakeholders, and hopefully this Commission, can take comfort in knowing that the MISO MVPs have been subject to the type of broad and robust scrutiny that Grain Belt has avoided.

All of the above reasons would logically explain why Ameren has shown a clear preference for MISO wind energy over a Kansas option offered by Grain Belt.

The Commission has addressed the lack of interest in a CCN application on at least one prior occasion, where in denying a CCN it commented that no potential customers of the applicant testified in support of the application.
  The same is true here with respect to potential utility customers.  
Also, Grain Belt contacted a wide variety of load-serving interests in Missouri about intervening in this proceeding.
  Other than KCP&L’s token appearance, none of them intervened here.  Again, if they were interested in a Grain Belt option for wind energy, they logically would have supported the Grain Belt application here in order to help preserve that option.  If they were indifferent to it, there would be no reason to intervene.     

Furthermore, **                                                                                                                                                                                              **Despite this long-standing objective, Grain Belt has yet to sign an MOU with any load-serving utility.
  Or as Mr. Blazewicz testified, Grain Belt has no firm or non-firm commitments of any kind from any utility to buy capacity on the proposed line.
  
  It is not for lack of trying.  Among the entities to which Grain Belt has made one or more presentations are Associated Electric Cooperative, KCP&L, Ameren, Empire District, City of Columbia, and the Missouri Joint Municipal Electric Commission.
 

Based on all of the above, there is no evidence that would support a finding that any Missouri IOU, municipal system or cooperative has any intention of purchasing Kansas wind energy transmitted over the proposed Grain Belt project.   
That does not mean that the wind farms will be unable to sell energy delivered at the Ralls County converter station.  As Mr. Berry testified, he believes the project has an important role to play in meeting RPS requirements in all MISO states – not just in Missouri.
  And Mr. Skelly agreed that the power delivered to Missouri could be purchased by anyone in any of the MISO states outside Missouri.
  Similarly, Mr. Blazewicz testified that the Kansas wind energy from the Grain Belt line represents an attractive option not only for Missouri, but for other utilities in MISO as well.

The MLA’s position regarding a lack of in-state customers is essentially the same as that on which the Arkansas Commission denied a CCN to Grain Belt’s sister-project, the Plains and Eastern Line.
  Clean Line in that case made the same general arguments it raised in this case:  that its project would allow for the delivery of renewable resources to a large region of the county, including Arkansas; that it would stimulate economic development, promote wider choice and competition in the wholesale generation market, and reduce pollution.
 

However, the Arkansas Commission’s staff contended that the proposed project “may or may not provide service at wholesale in Arkansas”, and that Clean Line “has offered no evidence that the public convenience and necessity require the operation of Clean Line as a merchant transmission provider.”

The Arkansas Commission obviously agreed with its staff.  Noting that Clean Line “has no contracts for public utility service with any utility, including Arkansas utilities”
, the Arkansas Commission denied the CCN on the following grounds:

Thus, the Commission’s decision is based on the fact that it cannot grant public utility status to Clean Line based on the information about its current business plan and present lack of plans to serve customers in Arkansas.
  

Kansas wind farms will prefer to sell their energy into higher priced markets east of Missouri.
Even if Missouri utilities had any interest in buying energy from potential Kansas wind farms, there is no evidence that those wind farms would have any interest in selling energy into Missouri.  

As Mr. Skelly testified, if a wind farm buys capacity on the line, Grain Belt will have no control over the price which the wind farm charges for its energy.
  They will basically be able to charge utilities whatever the market will bear.
  
So understandably, a wind farm will sell its energy for the highest price possible.    Based on the evidence in this case, the highest prices will be in the PJM markets and along the east coast – not in Missouri.
  So quite logically, if the line is built, that is where the Kansas wind farms will market their energy.
The price disparities between the Midwest and the states east of Missouri are illustrated quite effectively on the map of the United States used in Grain Belt presentations.  The map depicts PPA prices for renewable energy throughout the country.
  As is evident, the farther east from Missouri, the higher the price of renewable energy.  
This pattern is confirmed by a number of other sources, including several of Grain Belt’s own witnesses.  For example, Mr. Blazewicz of National Grid testified that in the eastern interconnect, the prices for renewable energy tend to be the highest in the northeast and Atlantic coast areas.  This difference is due to a number of factors, including different RPS standards, the resources which are available in different parts of the country to meet those standards, and the differences in the cost of developing new renewable resources.

Dr. Galli also testified that prices are higher in the PJM markets than in the MISO markets.
  And Mr. Zavadil testified that for a number of reasons, PPA prices for renewable energy tend to be higher on the east coast than in the Midwest.

Finally, the differential in prices across the eastern interconnect is confirmed by the latest Wind Technologies Report, published this past August.
  The graph at page 58 of that report shows that the highest PPA prices in the eastern interconnect tend to be in the Great Lakes and Northeast Regions.  And according to the accompanying text, the lowest PPA prices are said to be in the Interior Region (which includes Missouri, as well as Kansas), while “prices generally have been higher in the rest of the United States.”
  
As that report further states:  “REC Prices Remain High in the Northeast, Rise Modestly in Mid-Atlantic States.
  Moreover, REC prices in the PJM states rose in 2013 for the first time in several years.
  Significantly, as Dr. Loomis has noted, the cost of an REC reflects the difference between the cost of renewable energy and other generation sources within that region.
  As is thus apparent, the opportunity for a merchant seller to profit from this difference is significantly higher in the east than in other parts of the country.  

Due to this disparity in the price of renewable energy between the Midwest and the eastern parts of the country, Kansas wind farms will understandably be looking to sell their energy into markets east of Missouri.  In this regard, the only two wind developers which submitted evidence here both confirmed that they intend to sell their energy in markets east of Missouri.  

As stated by counsel for Infinity Wind Power in her opening statement to the Commission:

There is high concentrations of manufacturing facilities and there is high populations of people living on the East Coast and we’re trying to get our product over there for them.
   
 Likewise, Mr. Costanza made it quite clear that TradeWind Energy has no intention of selling its energy into Missouri.  He testified that they are actively developing projects in western Kansas, and that if the Grain Belt line is approved it would provide the opportunity to move bulk energy into markets east of the Mississippi River.
  To the same effect, he testified that development of renewable energy in the Great Plains is limited by the availability of transmission capacity to load centers east of the Mississippi.
 
For the foregoing reasons, the evidence shows that utilities in Missouri have no intention of buying energy from the Kansas wind farms, and the Kansas wind farms will prefer to sell their energy into PJM and other Atlantic Coast states, not Missouri.  Grain Belt has not produced any objective evidence that any of the potential Kansas wind energy transmitted over the proposed line will actually be sold in Missouri.  Its sole evidence on this subject is speculation:  if we build the line, hopefully someone in Missouri will buy some of the energy.  Such evidence fails to meet Grain Belt’s burden of proving by clear and convincing evidence that the citizens of Missouri need the proposed Grain Belt project.
The MLA’s position is strongly supported by the case of State ex rel. Eldon Miller, Inc. v. Public Service Commission, 471 S.W.2d 483 (Mo App 1971).  The case at the Commission there involved an application for a CCN by a common carrier seeking permission to deliver certain commodities within the state.  The portion of the Application at issue on appeal was supported by the applicant and two of its prospective customers, all of whom testified about the potential shipments and locations which might be utilized if the application was granted, without identifying any particular use which the customers might make of the service if the CCN was granted.  (Id. at 485-87).  The CCN was nevertheless granted by the Commission. 
The appellate court reversed, concluding among other things that “the evidence did not run to a present need but pertained only to speculation as to what might, perhaps, maybe, develop in the future”;
  that the claims of need by the customers were “pure pie in the sky”;
 and that “the case law in Missouri requires that an applicant for a certificate of public convenience and necessity show by evidence that the public convenience will be enhanced and there is a reasonable necessity” for the service requested.
  In principal, the nature of the support for the application in that case is indistinguishable from the evidence presented here by Grain Belt and its two prospective customers.   
3.  Tangential Issues related to need.  Grain Belt has raised two issues that arguably relate to the issue of need:  their claim that the line will improve the reliability of the bulk power system in Missouri; and their claim that the project will produce additional jobs and tax revenue in Missouri.   

Grain Belt’s claims regarding reliability.
Grain Belt argues that the addition of the Kansas wind farms would improve the reliability of the Missouri bulk power system.
  However, as Mr. Zavadil acknowledged, the addition of capacity of any type, in any amount, from any geographic location will always improve the reliability of the system to some extent.
  We did not need an elaborate LOLE analysis to tell us that added capacity = added reliability.
 
 More importantly, the Missouri bulk power system already meets the required standards for reliability, and there is no indication that will change in the future.
  Or as Dr. Galli testified, the bulk power system in Missouri is not unreliable, nor is the Grain Belt project required in order to make it more reliable.
  
Moreover, if the Grain Belt line is not built, or does not supply energy to Missouri, the utilities in this state would add an equivalent amount of capacity in order to meet their reserve requirements.  Thus as Mr. Zavadil concedes, the reliability of the bulk power system in Missouri will be the same whether or not the Grain Belt line is built.
  

The only evidence of any value in Mr. Zavadil’s LOLE analysis is in quantifying the amount of capacity that the Grain Belt line would provide for reliability purposes.  In this respect, his study does Grain Belt more harm than good.

Due to the variability and unpredictability of wind generation, its contribution to reserve capacity is significantly lower on a per MW basis than traditional sources of generation.
  Thus in this instance, Mr. Zavadil calculated that the 500 MW of capacity targeted for Missouri would add to the reliability of the Missouri bulk power system in an amount equivalent to only a 165 MW natural gas plant.

From a reliability standpoint, the Kansas wind generation is not economical.  Giving Grain Belt the benefit of many doubts, the cost of the potential wind farms is estimated at $7 billion, and the cost of the proposed Grain Belt project at $2.2 billion, for a total cost of approximately $9.2 billion.
  If Missouri takes 500 MW of the 4,000 MW total, it will ultimately be responsible for 12.5% of the costs, or approximately $1.15 billion.  And as both Mr. Blazewicz and Mr. Skelly testified, the retail customers ultimately bear the costs of the project.
    

Mr. Zavadil did not provide any cost estimates for his equivalent 165 MW gas plant.  However, according to Mr. Berry, a new combined cycle gas plant would cost approximately $1.006 million per MW.
   Using Mr. Berry’s numbers, Missouri’s $1.15 billion share for the cost of the entire project could be replaced by a natural gas plant costing about $166 million.

Wind generation does have certain advantages over traditional forms of generation, but contributing to capacity and reliability is not one of them.  As Mr. Zavadil acknowledged:  “The value of wind is in displacing higher-priced fossil fuels and reducing carbon emissions as opposed to providing for system reliability requirements.”

For the foregoing reasons, Grain Belt’s claims regarding the proposed project’s potential contribution to the reliability of the bulk power system in Missouri should be given no credence by the Commission.    

Grain Belt’s claims regarding jobs and tax revenue.
Grain Belt also supports its Application on the grounds that its proposed project would produce jobs and tax revenues for Missouri.
  However, any such capital expenditure program, even the proverbial “bridge to nowhere”, would produce jobs and tax revenue.
   In fact, using Dr. Loomis’ methodology, if the Grain Belt project experiences significant cost over-runs, then in terms of jobs and tax revenue the value of the project actually increases.
  

It is a far leap, however, to conclude that Dr. Loomis’ study deserves any consideration in the Commission’s decision on whether to grant a CCN to Grain Belt.  In this regard, Grain Belt has two major hurdles to overcome.  

The first is whether as a policy matter jobs and/or property taxes should even be considered in a decision regarding a CCN for a transmission line or generation plant.  Normally, CCN cases are determined on the basis of a two-step process:  deciding whether there is a reliability issue that must be addressed, and then choosing the most practicable means of resolving the issue.
 

If the Commission decides as a matter of policy that job creation is a legitimate factor in such an analysis, the obvious question is how that factor would actually be applied in resolving the outcome of CCN cases.  Actually implementing such a policy is fraught with subjectivity and imprecision.

A comparable issue surfaced in Ameren Missouri’s first IRP filing, which was docketed as File No. EO-2011-0271.  Ameren presented a final list of alternatives for meeting its resource needs, and suggested that the choice among the alternatives should not be based solely on the lowest cost to ratepayers (referred to as the PVRR).  Instead, Ameren suggested that a number of other factors should also be considered, including the relative number of jobs created by each alternative.
  

Staff, Public Counsel and interveners apparently argued that the preferred resource plan should be based solely on the lowest PVRR.
  The Commission determined for procedural reasons that it need not decide the issue in that particular case.
  But if the Commission factors job growth into the decision in this case, it is basically rejecting the position apparently taken by Staff, Public Counsel and interveners in the earlier Ameren IRP filing.   
If the Commission does decide that jobs and taxes are relevant considerations in a CCN case, in this instance the record would not allow it to come to any kind of logical conclusion on the matter.  The problem is, Grain Belt has presented only half the story regarding the impact of its proposed line.

In one of his Schedules, Dr. Loomis describes what he refers to as the “limitations” of his study.
  Most significantly, his study deliberately ignores the “net effects” of the proposed Grain Belt project, meaning the gross benefits estimated by Dr. Loomis, minus the economic detriments caused by the line in other sectors of the economy.  By ignoring one half of the equation, the study provides nothing of value to the Commission in evaluating what economic impact the proposed line might have on jobs and tax revenue in Missouri.

For example, we know that if the Grain Belt line is built, and their forecasts prove to be true, that the project will displace large amounts of generation at existing coal plants.
   This in turn will necessarily reduce the revenues from those plants, the revenues from the companies selling the coal, and the work load of the miners who produce the coal.
  Even Dr. Loomis conceded the obvious:  that if enough coal generation is displaced at a plant, there could be an impact on jobs at that plant.
   

However, the models used by Dr. Loomis simply ignore all the negative consequences of the project, which led the authors of one scholarly article relied on by Dr. Loomis to conclude as follows: 

Estimates derived from input/output modeling and project level case studies, however, are subject to several well-known criticisms.  Both approaches when applied at a local level typically focus on project-specific gross impacts and may not reflect the full net impact resulting from a given project or set of projects.  For example, local economic development losses associated with the possible displacement of other local energy sources or with increased electricity rates due to wind development are often not considered.
 

Similarly, the Battell study, relied on by Dr. Loomis in his surrebuttal testimony, expressed the same general criticisms of the methodology employed here by Dr. Loomis.

Dr. Loomis made no attempt to identify the potential negative economic impacts on the line.
  He chose, instead, to simply ignore them.  For example, he ignored the potential impact on O & M costs at coal plants from the displacement of production.
  

He also ignored the potential cancellation or deferral of new generating facilities in Missouri.

He ignored the potential loss of new construction and O & M jobs which would be lost if a new gas generating facility is not built here due to the Grain Belt project.
 

He ignored the potential loss of property tax revenues from the possible loss of the new gas fired plant.
 

He ignored the possible displacement of new solar generating facilities in Missouri if the Grain Belt line is built.
  (Significantly, the material describing Dr. Loomis’ methodology estimates that the construction of a 100 MW solar plant could result in over 2,000 construction jobs for a year, and generate over $330 million in local economic activity).

Likewise, Dr. Loomis ignored the possible displacement of new biomass generation here as a consequence of the proposed line.

He also ignored the negative impact on jobs and tax revenue which could result from the displacement or deferral of utility demand side programs.

Additional factors which Dr. Loomis did not consider include the costs which would be passed on by utilities in Missouri to retail customers if they buy capacity on the line; the potential negative impact on property values in the area of the line; the potential negative impact on other business, such as crop dusting; the potential reduction in construction of transmission upgrades if the proposed line is built; and the negative impact on rates if renewables displace energy with lower production costs.
   
In addition, Dr. Loomis did not know if the proposed line is the least cost method of producing the economic benefits which he attributes to the proposed line;
  nor did he even look at how many jobs or how much property tax revenue would be created in Missouri if the Grain Belt line was replaced by the 165 MW gas plant which Mr. Zavadil suggested would provide an equivalent amount of reliability.

As Dr. Loomis conceded, his study failed to account for “the wide variety of potential job losses from other industries.”
  
Even if one believes that less coal generation would be a good thing, that misses the point here.  A debate on the merits of coal generation has its place, but not where the subject of the debate is the net impact on jobs and taxes in Missouri.  In this regard, Dr. Loomis’ study tells just one half of a two-sided story.  As such, it has no value in determining the true impact of the proposed Grain Belt project on jobs and taxes.  In the absence of any analysis of the negative economic impacts of the line, Dr. Loomis leaves open the possibility that the net effect of the proposed project could be a loss of jobs and a loss of tax revenue.  

One other particularly important factor which Dr. Loomis ignored was the potential economic consequence of the Production Tax Credit (PTC) on Missouri’s economy.
  Grain Belt claims that the potential Kansas wind farms will not be constructed without the Grain Belt line.
  While we do not yet know if the PTC will be extended,
 Grain Belt assumes in its base case analyses that it will be.  If that is the case, the line enables the construction of the wind farms, resulting in a tax credit in the current amount of 2.3 cents for every kwh that the wind farms generate (or $23 per MWh).
  

In Grain Belt’s analyses, the cost of the Kansas wind farms roughly doubles if the PTC is not revived, thus demonstrating that if the tax credit is available it will be used by the wind farms to reduce their taxes.
  


Whether or not one calls these tax credits a subsidy, they obviously reduce the amount of taxes collected by the IRS.  By definition, this means that either the lost tax revenue must be collected from others, or the government has less to spend on other products or services.  

Mr. Berry estimates that the total present value of the tax credits for the Kansas wind farms over the first ten years of production would be approximately $3.2 billion.
  Assuming that this amount is spread evenly among the states on a per capita basis, Missouri’s share of the total $3.2 billion would amount to over $60 million.
  If Missouri’s share of the total is even close to that figure, the true economic impact from the proposed project is a far cry from the estimates presented by Dr. Loomis.    

The MLA is not arguing here that subsidization of wind farms is poor public policy.  That is a matter for Congress to decide.  The point is that the subsidization must be accounted for when discussing the net economic impacts of the Grain Belt project.  Instead, like all other negative factors, it was ignored in Grain Belt’s analyses.

The emphasis here has been on Grain Belt’s faulty projections of jobs, but the same is true of its claims concerning increases in property tax revenue.  As explained by MLA witness Mr. Lowenstein, Grain Belt cannot reasonably estimate the property taxes it will pay even during the initial construction period for the line.
  Moreover, after the line is placed in service the process becomes even more complicated, being based on a combination of three different assessment methods.
  In short, Grain Belt is telling the people in northern Missouri that they will see certain specified increases in property tax revenue, when in fact those figures are virtually impossible to estimate.
   

In summary, if Grain Belt wanted the Commission to consider the impact of its line on jobs and tax revenue, it had the burden of demonstrating what the net impacts actually amount to.  By presenting only half the story, they have failed to prove anything worthy of Commission consideration.

Additional issues which the Commission may wish to consider.
If the Commission has any doubt about the need for the Grain Belt project in Missouri, it should conclude that Grain Belt has failed to meet its burden of proof.  If the Commission nevertheless is undecided on the basis of the issues addressed above, the MLA would point to several public interest factors that are worthy of Commission consideration.    

First, if the line is built it will certainly have a negative impact on property values in the vicinity of the line.
  If the property is actually on the right-of-way, the owner presumably will be paid fair market value for the loss of his property.  But owners of nearby property receive nothing.  This total lack of compensation for nearby property owners is a matter which merits consideration.   

Similarly, the 206 miles of line across Missouri will have other negative economic impacts for which there will be no compensation.  One example, described by MLA witness Mr. McElwain, is the negative impact on his crop dusting business.
  The line will not only affect his business, but will have related impacts on crop yields in the area of the line.
  

In addition, and hopefully not forgotten, are the myriad of problems described by nearby landowners at the public hearings.  Some might dispute their complaints, but there can be no doubt about the sincerity of the concerns they expressed to the Commission at those hearings.  The negative impacts which the line will have on the people in northern Missouri will affect them for many years to come.
The law allows that individuals must sometimes make sacrifices for the benefit of the public good.  However, in this case the burdens are real, while the supposed benefits to Missouri are unlikely to ever materialize.   

Finally, Dr. Smith’s testimony on behalf of the MLA should rightfully trump all of the thousands of pages of financial and engineering documents which have been submitted to the Commission in this case.  Dr. Smith is the Director of the Emergency Department at the Moberly Regional Medical Center, and testified regarding the potential health consequences of EMFs and related fields associated with the line.  
Based on hundreds of hours of research
, Dr. Smith identified numerous studies and other documents which support his position on the potential dangers of EMFs.
  One study which caused him particular concern was the BioInitiative Report, published in 2012.
   This document was prepared by 26 authors, holding MDs, PHDs and a variety of other specialized degrees.
  The study found that “There is little doubt that exposure to ELF causes childhood leukemia”, and further noted in this regard as follows:

The evidence that power lines and other sources of ELF are consistently associate with higher childhood leukemia has resulted in the International Agency for Cancer Research (an arm of the World Health Organization) to classify ELF as a Possible Human Carcinogen (in the Group 2B carcinogen list).  Leukemia is the most common type o cancer in children.
   

Dr. Smith concluded his testimony with words which the Commission will hopefully consider:
I can say with certainty that there is enough evidence of harmful effects from EMFs, Static Electric Fields and Static Magnetic fields that the universal premise of medicine, “First Do No Harm”, forces me to oppose this line.  Human experimentation is prohibited in medicine without complete disclosure and acceptance of the risk by the subjects of the study.  This is an experiment that I do not consent to participate in, and granting eminent domain would be condemning people to participate without consent.
     

The MLA is not asking the Commission to find here that EMFs pose a definite danger to human health.  But if the Commission is not absolutely convinced that Grain Belt’s project is definitely needed by the people of Missouri, it can at least limit the potential for additional damage by denying the CCN.  
4.  Grain Belt has failed to satisfy a statutory prerequisite for issuance of a CCN:  approval of the County Commission in each of the eight counties in northern Missouri where the proposed line would be built.

Section 229.100 RSMo precludes Grain Belt from building its proposed line without first obtaining the consent of the County Commission in each of the eight counties in northern Missouri where the line would be located.  The statute provides as follows:
No person or persons, association, companies or corporations shall erect poles for the suspension of electric light, or power wires, or lay and maintain pipes, conductors, mains and conduits for any purpose whatever, through, on, under or across the public roads or highways of any county of this state, without first having obtained the assent of the county commission of such county therefor; and no poles shall be erected or such pipes, conductors, mains and conduits be laid or maintained except under such reasonable rules and regulations as may be prescribed and promulgated by the county highway engineer, with the approval of the county commission.  


Any possible doubt about the mandatory nature of this statute has been eliminated by the courts.  For example, in StopAquila.Org  v. Aquila, Inc., 180 S.W.3d 24, 40 (Mo App 2005), the court declared that § 229.100 “simply prohibits public utilities from erecting power lines ‘without first having obtained the assent of the county commission of such county therefore.’”   


Grain Belt concedes that it will need the approval of the eight county commissions before it can build the line.  In fact, it even concedes that it does not yet have the necessary approval from some of the counties where it proposes to build the line.  As Grain Belt states in its recent Position Statement:

Grain Belt Express has obtained several county commission consents and will complete the approval process with other county commissions under Section 229.100 in order to erect poles through, on, under, or across the public roads or highways of the counties where the Project is to be located.
  


With this admission, the MLA could simply ask the Commission to deny the CCN on the grounds that Grain Belt has not satisfied a fundamental statutory requirement for building the line.  However, during discovery Grain Belt supplied the MLA with 2012 documents from the eight counties from which Grain Belt claimed it had consent to build the line.
  
Despite what Grain Belt said in its Position Statement, Mr. Lawlor seemed to imply that Grain Belt is still claiming the 2012 documents are all that they need in the way of county consents.
  Accordingly, the MLA will present its arguments here as to why those 2012 documents fall short of providing the necessary consent for Grain Belt to build the line.  It will then address the effect of Grain Belt’s admission that it does not have the requisite approvals, and Grain Belt’s proposal for dealing with that problem. 
The MLA contends that the 2012 documents are deficient on two grounds:  (1) five of the eight county commissions have rescinded any consent they gave to Grain Belt in 2012; and (2) two county commissions have given Grain Belt only preliminary approval to build the line, without yet specifying which county roads may be used for that purpose.  
Rescission of original consent by five of the County Commissions     

Grain Belt provided the MLA with documents issued in 2012 from the eight counties in question, which Grain Belt cited at the time as their authorizations to build the proposed line.
  However, after the documents relied on by Grain Belt were issued, five of the eight county commissions rescinded any approval they may have issued to Grain Belt in 2012.
  Those recessions, issued in various forms, are included in Mr. Lowenstein’s Schedule LDL-4 of Exhibit 306.  
Perhaps the clearest expression of rescission is the statement from the Caldwell County Commission, which appears at page 13 of Schedule LDL-4.  In no uncertain terms, the commission withdrew any authorization it may once have given Grain Belt:  
if our grant of authority of September 5, 2012 to Grain Belt was valid, the County Commission does hereby rescind and revoke the authority granted that date to Grain Belt Express to construct, erect, place, maintain, own and operate poles, lines, and other conduits, conductors and associated structures and equipment for utility purposes through, along, across, under and over the public roads and highways of the County of Caldwell, Missouri.

If Grain Belt argues that a county commission cannot lawfully rescind its approval to build the line, it would be raising a point beyond the jurisdiction of this Commission to settle.  As the Commission is well aware, it is not authorized to declare or enforce principles of law, which is exactly what that argument would entail.
  
So how then would the Commission decide between a resolution from 2012 granting Grain Belt the authority to build, and a subsequent document rescinding that authority?  It can avoid a legal interpretation of the effect of the rescissions by simply taking all of the documents at their face value.  The original documents can be viewed as valid when issued in 2012, while the recessions can also be deemed valid as of the time they were issued.  Under that scenario, of course, the later documents would prevail over those issued in 2012.  Any other holding on this particular issue (if indeed this argument is even raised by Grain Belt) would clearly involve unauthorized declarations by the Commission on the legality or illegality of the documents issued by the county commissions.    
Two county commissions have not yet designated which county roads Grain Belt may utilize.

Two of the county consents relied on by Grain Belt do not purport to grant final approval for use of all of the county’s public roads for the proposed line.  Instead, the documents approved in 2012 by the County Commissions in Ralls County and Randolph County make a number of references to Grain Belt’s use of “certain” as yet unspecified roads within that county.  For example, the agreement with Ralls County begins by allowing Grain Belt to construct its lines “only over certain of the county public roads…”
  Section 1of that agreement states as follows:  “County grants [Grain Belt] permission to build and maintain utility lines over the ground surface only of certain of the county public roads … in Ralls County, Missouri.”  And in the second document from Ralls County relied on by Grain Belt, the fifth “Whereas” provision of the county resolution states that “a need has been demonstrated to the County Commission to provide access to the ground surface only of certain of the county public roads and connected rights of way….”
     
The documents relied on from the Randolph County Commission contain essentially the same language as that quoted above.
  

Grain Belt conceded that subsequent to the issuance of the original 2012 documents, neither county provided it with a list of the roads it may use within the county.
   Thus at this point, all that Grain Belt has from those two counties is some form of preliminary approval to use certain roads that have not yet been identified.  Until the appropriate roads are designated by the county, Grain Belt has no authority to choose which roads within the county it will cross or otherwise use for its line.

For the foregoing reasons, the documents originally cited by Grain Belt as its authority from the county commissions do not in fact provide Grain Belt with the requisite consents of all 8 counties.      

Grain Belt’s argument that it should be issued a conditional CCN even without the necessary county approvals.

Although Grain Belt now concedes it does not have the approval required by § 229.100 from some unspecified number of counties, it argues it should nevertheless be granted a CCN now, conditioned on subsequently obtaining the necessary approvals from the remaining county commissions.
  Its argument essentially is that when the applicant is seeking a line certificate (as opposed to an area certificate) the CCN may be issued before county consent is obtained pursuant to § 229.100.
  To the contrary, the MLA contends that an applicant seeking either type of CCN from the Commission must have secured the consent of the county before the CCN may be issued.  

Before addressing the merits of this issue, it may be helpful to clarify two points that sometimes arise in discussions on this topic.  First, some of the cases addressing this general issue involve consent from municipalities, as opposed to counties.  However, that distinction is not relevant here.  If the line is being built within an incorporated municipality, consent to build the line is simply governed by a different statute:  § 71.520.  Both this law and the one governing consent from the county (§ 229.100) are essentially the same with respect to the consent which is required to build the line.  And neither statute states or implies that a CCN may be issued by the Commission before the county or municipal consent is obtained.    
Second,  although § 229.100 does not actually use the term “franchise”, over the years the consent of the county commission has at times been referred to in those terms.  See, e.g., StopAquila.org v. Aquila, Inc., 180 S.W.3d 24 (Mo App 2005) (where the court refers to the “county franchise” at pages 27, 28, 37 and 40); and City of Bridgeton v. Missouri-American Water Co., 219 S.W.3d 226, 228 (MO banc 2007) (where permission from St. Louis County to “lay and maintain mains and pipes, along and across all the public highways…” was referred to as a “County Franchise”).   

In this regard, the permission from the county commissions is essentially the equivalent of the consent from municipalities.  Like its county counterpart, the statute governing municipal consent (§ 71.520) makes no mention of a “franchise”.  However, over the years that term has been applied to municipal consents in the same sense it has been applied to county consents.
   See, e.g., Union Electric Company v. City of Crestwood, 499 S.W.2d 480, 481 and 482 (Mo 1973) (referring to the city ordinance granting permission to use public rights of way for utility purposes as a “franchise”).  Accordingly, for both municipalities and counties, the terms franchise and consent are frequently used interchangeably.  

On the merits of Grain Belt’s argument, the interplay between the statute requiring county consent (§ 229.100) and the statute authorizing the CCN (§ 393.170) was discussed at length in State ex rel. Public Water Supply District No. 2 of Jackson County v. Burton, 379 S.W.2d 593 (MO 1964).   To summarize a somewhat complicated set of facts in that case, in 1925 the Raytown Water Company asked for and received permission from the Jackson County Court to build certain water mains along 17 enumerated roads in an unincorporated area of Jackson County.  (Id. at 595).  

Raytown Water then sought a CCN from the Commission, in which it not only asked for permission to build the water mains approved by the County, but also asked for permission to serve customers generally within the boundaries of Jackson County.  The Commission granted the CCN as requested by Raytown Water (Id. at 595-96)  In other words, Raytown Water asked the County only for permission to build water mains along and near certain specified roads, but asked for and received from the Commission a much broader certificate, which generally allowed it to supply water to the entire county.

As the area grew in population, Raytown Water laid additional mains, along roads not specified in its franchise from Jackson County.  (Id. at 597).  After years of disputes among various parties, a competing water company (Public Water Supply District No. 2) filed a complaint with the Commission, alleging that Raytown Water was providing service in areas not authorized by the Jackson County Court.  The Commission dismissed the complaint, finding that the CCN granted to Raytown Water authorized it to serve the area in dispute.  

On appeal, the state Supreme Court reversed the Commission’s decision.  One of the key grounds for doing so was stated as follows:  

If … the county “franchise” is a condition precedent to the issuance of a certificate by the Commission for an operation involving use of county roads in unincorporated areas of the county, it must follow that the authority which the Commission confers must be in accord with the “franchise” which the county grants.  Otherwise, the requirements of Section 393.170, insofar as municipal consent is concerned, would be practically meaningless. (Id. at 599)

The Court quoted the Commission itself in expressing the applicable rule as follows:    
An examination of the findings of this Commission for many years back will show that the Commission has consistently required a showing that the applicant has secured the consent of what is considered proper municipal authority before granting authority to own, lease, construct, maintain, and operate any water, gas, electric, or telephone system as a public utility.  Consent of the city, town, village, the county court or the State Highway Commission, depending upon whether the line or system was to be placed within the incorporated city, within the unincorporated area of the county, or along a state highway, has always been made a condition precedent to the granting of such certificate by this Commission.  (Id. at 599) (emphasis added)      
What this says, of course, is that the Commission cannot grant a CCN which is not in accord with the permission granted by the County Court (or in our case, the county commission).  And the Commission cannot possibly know the extent of the authority given by the county until that authority is granted.  Thus Grain Belt is in error when it argues that Section 393.170 “does not require municipal consent for the line certificate sought here…”  (Position Statement, p. 9)  In effect it is asking the Commission to do what the Supreme Court said it cannot do:  grant a CCN that goes beyond the scope of what has been approved by the county authorities.  

Another case on point is State ex rel. City of Sikeston v. Missouri Utilities Company, 53 S.W.2d 394, 399 (MO banc 1932).  The state Supreme Court stated there that securing municipal consent to build utility facilities is “an essential prerequisite” to the Commission’s grant of a certificate of public convenience and necessity.  This case was later cited by the Commission for the proposition that it “may not grant a certificate of convenience and necessity unless the applicant has already obtained a local franchise, which is an ‘absolute prerequisite.’”  Southern Missouri Natural Gas, 16 Mo. P.S.C. 3d at 284 (2007).

This prioritization between county or municipal consent on the one hand, and the issuance of a CCN on the other, is now explicitly embodied in the Commission’s Rules.  Rule 4 CSR 240-3.105 applies to the filing requirements for a CCN – for both line certificates and area certificates.  Subsection (1)(D) requires the applicant to provide evidence that it has obtained any necessary approvals of affected governmental bodies – in this case meaning the approvals of the eight county commissions.  Then in subsection (E)(2), the rules provide as follows:  “If any of the items required under this rule are unavailable at the time the application is filed, they shall be furnished prior to the granting of the authority sought.”  (emphasis added)          

There is an obvious reason for requiring county permission before the CCN may be issued.  Here, for example, Grain Belt has (in various forms) described the route of the proposed line for which it is seeking the CCN.  If that route is approved, it is certainly conceivable that even if Grain Belt later receives the required consents from the counties, those consents could be inconsistent with the route approved by the Commission.  For example, one or more of the counties may restrict Grain Belt’s use of county roads in such a way that the line could not be built on the route approved by the CCN.  
At that point, the Commission and Grain Belt would be faced with the same dilemma that occurred in the Raytown Water case described above, where a CCN granted authority that is inconsistent with the authority granted by county officials.  The only means of assuring this does not happen is to require that the applicant secure the necessary county and/or municipal approvals before the CCN is issued – which is exactly what subsection (E)(2) of Rule 4 CSR 240-3.105 requires.     
County Commission approval of the line is not a mere technicality, to be relegated to a secondary position in terms of the approvals that Grain Belt must obtain.  By statute, the county and municipal authorizations stand on an equal footing with a CCN approval from this Commission.  Without both, the line cannot be built.  
Nevertheless, Grain Belt asks the Commission to essentially overlook the fact that it does not have the necessary county commission approvals.  It asks, instead, that the Commission grant the CCN with an added “condition” that the necessary county commission consents be obtained at some unspecified time in the future.
  This is no different from Grain Belt asking that it be granted the CCN on the condition that it comes back later with evidence that the line is really “needed” or is in the “public interest.”  The Commission would no doubt be quick to reject such a request.  Because the county approvals are required by statute, that requirement should be given at least as much weight as the five Tartan criteria. 
Grain Belt has been attempting for the better part of three years to secure county commission approvals for its proposed line.
  By its own admission, it still has failed to do so.  At this point, five of the eight county commissions that may have given them some form of approval in 2012 have now rescinded that approval.
  Two counties have yet to designate which roads may be used for the proposed line.  Grain Belt’s own recent telephone survey shows that the line has more opponents than proponents in six of the eight counties in question – even after those taking the survey were prompted to respond in Grain Belt’s favor.
  In short, after all this time and effort there is no reason to assume that Grain Belt will ever be successful in securing the unspecified number of additional county approvals that it will need to build the line.      

 For the foregoing reasons, there is no basis for granting Grain Belt some form of “conditional” CCN based on their hope of eventually obtaining the missing franchises.  



Practical Concerns with Grain Belt’s Proposal

Grain Belt’s proposal to relegate the franchise requirement to a “condition” is not only contrary to legal precedent and the Commission’s rules, but it raises serious questions about how it would be implemented in a way that would safeguard the interests of the other parties.  For example, Grain Belt points to a Commission rule that would permit it to simply file an affidavit saying the franchises have been secured, rather than filing the actual documents issued by the county commissions.
 If such an affidavit is filed, perhaps two years from now, how would the MLA and other parties be able to challenge Grain Belt’s claims at that time, and prevent condemnation proceedings under § 523.010?  
Even if additional hearings are opened, and even if the MLA prevails on the franchise issue, could the events of the intervening years really be undone?  And would the Commission have the statutory power to revoke the CCN, even though it may have been issued on a conditional basis?  All of these uncertainties could best be resolved by simply doing what the Commission’s rules require:  refuse to issue the CCN until Grain Belt has secured the necessary approvals from all eight of the county commissions.
Proposed conditions related to the county franchises.

If the Commission nonetheless decides to issue a CCN with the “condition” that Grain Belt later obtain the required consents from all eight of the county commissions, the MLA requests that at a minimum the Commission also add the following provisions to that “condition”:  


(1)  Given the length of time that Grain Belt has already spent on this process, the Commission should require that all county approvals must be obtained within some reasonable period of time, such as six months, after the Commission issues its Order in this case.  An open-ended period, as is apparently suggested by Grain Belt, would leave landowners and other stakeholders in a state of limbo that could last for years and have serious adverse consequences.  


(2)  Grain Belt has suggested it might provide the missing evidence of county consents by affidavit, instead of providing the actual documentation from the counties.  The MLA would request that Grain Belt be obligated to file the franchise documents themselves, and not simply an affidavit saying those documents have been obtained.  It is difficult to verify or challenge something that one has not even seen.     

(3)  If Grain Belt does file documents which it claims satisfy § 229.100, the other parties should be given an opportunity to verify or challenge that claim.  This would include a reasonable time for discovery regarding those documents, the opportunity to file testimony on that issue, and the opportunity at an evidentiary hearing to present any evidence it has on the validity of the purported county franchises.      
5.  Recommended conditions.  If the Commission does grant the CCN, the MLA supports the conditions recommended by Staff, as summarized in the rebuttal testimony of Mr. Daniel Beck.
  In addition, the MLA proposes that the following additional conditions be adopted by the Commission:  
(1)  Grain Belt should be required to have a Decommissioning and Restoration Plan that includes the obligation to maintain a fund, bond, letter of credit, or equivalent financial security instrument to ensure that when the project facilities are no longer used and useful those facilities will be removed from the Missouri right-of-way and the land restored to its prior condition.  

Grain Belt does not intend to establish any such fund.
  But without it, when the line eventually is no longer used, it will likely be left to the landowners to pay for the removal of the facilities or allow them to remain in place forever.  Even if the line is financially successful, Grain Belt estimates that it will have a useful life of only 25 years.
  Thus the removal issue will present itself a relatively short time from now.

Grain Belt is but a shell corporation, and there is no reason to believe it will ever have any assets other than the project itself.  Thus any financial promises made by Grain Belt in its easement agreements, or elsewhere, are basically worthless in affording any real protection to the property owners.

On the other hand, traditional utilities have other assets to cover the cost of removing obsolete facilities, and presumably would be allowed to recover those costs in their rates.  They also remain subject to the jurisdiction of the Commission, and must be concerned with a customer base which will not disappear when a particular line is no longer useful.

Accordingly, unlike with traditional utilities, there is a compelling reason for the Commission to ensure that the funds will be available when needed to remove the Grain Belt facilities from the right-of-way when it comes time to do so.        
 (2)  Grain Belt has requested that it be allowed to make minor modifications to the route of the line, without further permission from the Commission.
  However, there is no clear indication at this point as to what the exact route of the line really is.  Perhaps the best description provided by Grain Belt at this point is the series of maps in Exhibit 141.  However, even this exhibit depicts the route as of nine months ago, with a disclaimer that additional modifications might be made later.  Before the Commission can logically address the request of Grain Belt to make minor modifications to the route of the line, it should seemingly know what the route is that would be modified.  
Accordingly, the MLA suggests that one condition to the CCN should be for Grain Belt to promptly submit to the Commission an exact description of the route that supposedly is being approved as part of the CCN.  Absent a clear starting point, it would be impossible to determine what is and what is not a “minor” modification.

(3)  Even if suggestion number (2) is accepted by the Commission, the MLA still objects to one aspect of allowing Grain Belt to make minor adjustments to the route of the line at its own discretion.  If the change moves the right-of-way to property that had not previously been on the proposed route, the newly affected landowner should have the opportunity to bring any complaints about the change to the attention of the Commission.  The MLA suggests a condition allowing the newly affected landowner to bring the matter to the attention of Commission Staff, which could investigate the situation and make recommendations to the Commission for a solution.  

Significantly, if Grain Belt and Rockies Express Pipeline will be discussing possible movement of the route away from the pipeline’s facilities, there is an even greater potential for the line to be moved to property of a landowner who had no idea that the line would end up on his property.  Having no prior notice that his property would be affected, he should be given some clear recourse to bring any complaints to the attention of the Commission.
(4)  The MLA’s final recommendation ties in with Grain Belt’s requested exemptions for waivers of certain reporting requirements.  The requested waivers are premised on the assumption that Grain Belt will not provide retail service to end-use customers in Missouri.
  However, the MLA is still not clear what Grain Belt’s intentions are in this regard.  
Mr. Skelly states in his direct testimony that buyers of capacity on the line could include electric retail customers, but he also states that the project will not provide service to end-use customers in this state.
  Moreover, during cross-examination he seemed less than clear about Grain Belt’s plans to serve retail customers in Missouri.
  In addition, Mr. Berry testified he is not aware of any reason why retail customers in Missouri would not be permitted to purchase capacity on the line.
  
Accordingly, if the Commission does grant the requested waivers, which are premised on the assumption that Grain Belt will not provide retail service to end-use customers in Missouri, the MLA recommends that one additional condition be added to the CCN for clarification:  that Grain Belt be told it cannot directly or indirectly sell capacity to any end-use retail customer in Missouri.         
6.  Waivers of reporting requirements.  If the Commission accepts some version of the last of the MLA’s suggested conditions to the CCN, the MLA has no objection to the waivers sought by Grain Belt.

7.  Conclusion and Prayer for Relief.  Despite the positive aspects of wind generation, and despite the fact that the Grain Belt project might be beneficial in markets east of Missouri, and despite the resources devoted to this case by Grain Belt, in the end they failed to prove what they set out to prove:  that the project “is necessary to meet the requirements of the Missouri Renewable Energy Standard.”  Accordingly, the MLA respectfully asks the Commission to deny the CCN being sought here by Grain Belt.  

Alternatively, the CCN should be denied on the ground that Grain Belt does not have the necessary approvals of the 8 county commissions where the proposed line is to be built.  
Finally, if the CCN is granted, the MLA respectfully asks the commission to impose the conditions recommended and discussed in Section 5 above, and for such additional relief as the Commission deems just and reasonable.
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