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Q. Please state your name and business address. 13 

A. James A. Merciel, Jr., P. O. Box 360, Jefferson City, Missouri, 65102. 14 

Q. By whom are you employed and in what capacity? 15 

A. I am employed by the Missouri Public Service Commission ("PSC” or 16 

“Commission") as a Utility Regulatory Engineering Supervisor, in the Water and Sewer 17 

Department. 18 

Background of Witness 19 

Q Please describe your education and work experience. 20 

A. I graduated from the University of Missouri at Rolla in 1976 with a Bachelor 21 

of Science degree in Civil Engineering.  I am a Registered Professional Engineer in the State 22 

of Missouri.  I worked for a construction company in 1976 as an engineer and surveyor, and 23 

have worked for the Commission in the Water and Sewer Department since 1977. 24 

Q. What are your work responsibilities while employed at the Commission? 25 

A. My duties include reviewing and making recommendations with regard to 26 

certification of new water and sewer utilities, sales of utility systems to other utilities, formal 27 

complaint cases, and technical issues associated with water and sewer utility rate cases.  In 28 

addition to formal case work, I handle customer complaints that are of a technical nature, 29 
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conduct inspections and evaluations of water and sewer utility systems, and informally assist 1 

water and sewer utility companies with respect to day-to-day operations, planning, and 2 

customer service issues.  In the past, I have supervised engineers and technicians in the water 3 

and sewer department working on the above-described type of case work and informal 4 

matters.  In the context of my position with the Commission Staff I served on the American 5 

Water Works Association Small Systems Committee for three years, and for approximately 6 

the past fourteen years have served on the National Association of Regulatory Utility 7 

Commissioners Staff Subcommittee on Water.  8 

Q. Have you testified before the Commission previously? 9 

A. Yes.  A list of cases in which I have provided testimony is included as 10 

Attachment 1. 11 

Executive Summary 12 

Q. What is the purpose of your rebuttal testimony? 13 

A. The purpose of this rebuttal testimony is to respond to the direct testimony of 14 

Office of the Public Counsel witness Ted Robertson, filed on January 14, 2010.  More 15 

specifically, the purpose of this rebuttal testimony is to further discuss, and present the Staff’s 16 

position regarding the matter of water and sewer utility availability charges as related to Lake 17 

Region Water & Sewer Co. (LRWS), as brought up in Mr. Robertson’s direct testimony.  18 

However, I must note that I am not an attorney, and therefore am not purporting to state 19 

Staff’s legal position, which may be presented in filed briefs. 20 

Availability Charges 21 

Q. Can you briefly describe the general concept of utility availability charges? 22 
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A.  Yes.  The concept is that the availability charge applies to subdivision lot 1 

owners at locations where a water or sewer utility’s system infrastructure, or pipelines, exist 2 

usually in front of their lot, and is “available” for connection, but the lot owner has not 3 

connected to the utility system or systems, typically because they have not yet constructed a 4 

home.  An availability charge provides supplemental revenue that can be used to support the 5 

utility operation until such time as the lot owner connects to the water and/or sewer system, 6 

and begins to receive the utility service, and finally pays a utility bill.  An availability charge 7 

might be a monthly or annual amount that is less than what a typical utility bill would be.  As 8 

discussed in greater detail elsewhere herein, such supplemental revenue can be important 9 

when a new utility is started.   10 

It might be helpful to understand that many small water and sewer companies serve 11 

rural subdivisions, and were created solely because creation of such a water or sewer utility 12 

was necessary in order to have water or sewer service in the subdivision because service 13 

provided by established utilities was not available.  Sometimes but not always, the land 14 

developer and the utility might be the same entity, or at least entities that are owned by the 15 

same persons.   16 

Q. How are availability charges created? 17 

A. Availability charges that I have seen in the past are created in subdivision 18 

restrictions or covenants, or land sales agreements.  Such documents usually require lot 19 

purchasers to pay the availability charge, initially to the developer.  The rights to collect 20 

availability charges can be assigned to others, such as a utility or other party. 21 

Q. Does the Public Service Commission (PSC or Commission) approve 22 

availability charges? 23 
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A. Availability charges have not been established directly by regulated utilities in 1 

the context of approval by the Commission for a utility to provide utility service.  However, in 2 

some cases with regulated utilities, the developers would assign ownership of availability 3 

charges to the utility, and the Commission has permitted the charges to appear in the utilities’ 4 

Schedules of Rates, Rules and Regulations, also known as tariffs.  The Commission has also 5 

approved rate cases where availability charges were applied as a reduction to rate base, but 6 

did not exist in a tariff. 7 

Q. What, typically, is the relationship between a land developer and a utility? 8 

A. In most cases, whether the developer and utility are closely related or not, the 9 

developer creates a subdivision to sell individual lots.  The developer’s work entails 10 

construction of such things as streets and sidewalks, subdivision entrance structures, drainage 11 

ways, and perhaps common park areas, a clubhouse with a swimming pool, a lake, and 12 

utilities for use by the lot owners when they construct homes.  With regard to utilities, the 13 

developer would construct or make arrangements for construction of electric, gas, telephone, 14 

water and sewer utility facilities, as necessary.  With regard to water and sewer, the developer 15 

usually is required to either construct or pay for the construction of water distribution and 16 

sewer collection pipeline systems, then the water or sewer utility assumes ownership of the 17 

pipelines and easements generally at no cost.  Also, in some but not all cases, the developer 18 

might also pay for central facilities such as wells, storage tanks, sewage treatment plants, and 19 

major water or sewer pump stations.  If indeed this capital investment is contributed to the 20 

utility by the developer at no cost, it is usually treated by the Staff and the Commission as 21 

“contribution-in-aid-of-construction,” or “CIAC”.  Assuming the subdivision project is 22 

successful, the developer generally recovers the capital cost of all of the subdivision 23 
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improvements including utilities through the sale of the lots, which are attractive and valuable 1 

to potential purchasers because of the improvements.    2 

Q. How does the CIAC affect utility rates? 3 

A. In the setting of utility rates, capital recovery of the contributed plant 4 

investment is not included as a utility cost, and thus not included in rates charged to customers 5 

since the customers already paid for those improvements through the purchase of the 6 

subdivision lot from the developer.   7 

In other instances, customers are charged a CIAC fee to start receiving utility service.  8 

This CIAC fee is intended to offset some or all of the utility’s investment of central facilities 9 

such as wells, storage tanks, sewage treatment facilities, and major water or sewer pump 10 

stations.  Sometimes the developer pays the CIAC for the lot purchasers.  Similar to 11 

contributed pipelines, CIAC fees are used for recovery of some or all plant investment, and 12 

since it is paid up, front such recovery is not included in rates paid by the utility customers.   13 

So, CIAC, whether in the form of contributed assets or contributed cash for capital, is 14 

a reduction to the utility’s total plant cost, or a reduction to what is referred to as “rate base,” 15 

and recovery is not included in rates. 16 

Q.   Is an availability charge different than other charges for water or sewer utility 17 

service? 18 

A.   Yes, it is different.  Utility bills issued by regulated utilities are calculated 19 

using a “rate” that applies for “service” provided and received by the utility customer.  Those 20 

terms are defined in Missouri Statutes, specifically §386.020 (46) and (48) RSMo (Supp. 21 

2009), as follows:  22 
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(46) "Rate", every individual or joint rate, fare, toll, charge, reconsigning 1 
charge, switching charge, rental or other compensation of any corporation, 2 
person or public utility, or any two or more such individual or joint rates, 3 
fares, tolls, charges, reconsigning charges, switching charges, rentals or other 4 
compensations of any corporation, person or public utility or any schedule or 5 
tariff thereof;  6 

(48) "Service" includes not only the use and accommodations afforded 7 
consumers or patrons, but also any product or commodity furnished by any 8 
corporation, person or public utility and the plant, equipment, apparatus, 9 
appliances, property and facilities employed by any corporation, person or 10 
public utility in performing any service or in furnishing any product or 11 
commodity and devoted to the public purposes of such corporation, person or 12 
public utility, and to the use and accommodation of consumers or patrons; 13 

As a technical expert, I believe that “service” is provided to a water customer when 14 

that customer is connected to the water system and has use of the water, which is the utility’s 15 

product/commodity furnished to the customer, as desired.  Similarly, a “service” is provided 16 

to a sewer customer when that customer is connected to the sewer system, in that any time the 17 

customer discharges sewage it will be taken and properly treated by the sewer utility.  The 18 

availability charge is different because it applies when the utility “service” is available to the 19 

property owner by virtue of the existence of pipelines in front of the property, but the property 20 

owner does not connect and actually receive utility “service.”  21 

Q.   Do you consider an availability charge to be a utility “rate”?  22 

A.   I believe that an availability charge is a “rate,” whether charged by a regulated 23 

utility or not, because it is clearly related to the utility system in that it is applicable if, very 24 

simply, the utility system exists in front of or other proximity to the lot, and is available to 25 

provide utility service to the lot owner.  I believe it is clearly a regulated and lawful “rate” if it 26 

is included in a regulated utility’s tariff.  Some utilities do in fact include availability charges 27 

in tariffs, and in such cases the Staff considers the availability to be a “rate” with associated 28 

revenue, charged to lot owners any of whom could become customers at any time.  29 
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Q. Do you consider any “service” to be provided to a lot owner who pays 1 

availability charges? 2 

A. No, I do not.  Since a lot owner paying an availability charge is not connected 3 

to the appropriate utility system to which the availability charge is related, I believe that there 4 

is no utility “service” provided in consideration of payment of such an availability charge, 5 

though such “service” is available to that lot owner upon connection to the pipeline in front of 6 

the property.  Some might contend that some type of a “service” is being provided to a 7 

subdivision lot if the pipelines are in front, because such availability causes the value of a lot 8 

to be greater than it would be without utility availability.  But, I do not share the opinion that 9 

this is a service provided by the utility.  The value of any given lot, anywhere, is what it is, 10 

based on any of a number of factors including utility availability, and an extra recurring 11 

payment does not do anything to increase the value of the lot.   12 

Q.   What is your idea of the usefulness of availability charges?  13 

A.   There are at least two ways that an availability charge can be useful to either 14 

the utility or developer in the early years of a new development served by a new utility.  One 15 

way is to provide revenue that supports the utility’s day-to-day operations, either paid directly 16 

to the utility or to provide funds for the developer to subsidize the utility’ operational revenue.  17 

In all cases of new startup water or sewer utilities operating in new subdivisions, the utility 18 

system must be turned on and operating when the first customer is connected.  With the 19 

system running, and while the utility collects a very small amount of revenue from only a few 20 

customers, the utility will still incur what is sometimes called “out-of-pocket” costs, requiring 21 

money to be paid out.  Examples typically include electric power bills, a licensed operator 22 

along with transportation expense, office supplies, administrative expenses, and needed 23 
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repairs.  While some utility expenses such as return on investment, depreciation and 1 

allocations of expenses shared with related companies will simply not be realized by the 2 

utility owner, the out-of-pocket costs that must actually be paid by the utility often exceed 3 

revenue for a substantial amount of time, perhaps several years, until enough customers are 4 

actually connected to the system and paying utility bills.  In many cases the subdivision 5 

developer, who may or may not be the utility owner, will provide funds to supplement utility 6 

revenue for operations for some period of time.  Collection of an availability charge is another 7 

way for the utility to realize sufficient revenue to pay the out-of-pocket expenses, but is really 8 

not necessary after the utility can collect sufficient revenue from actual customers.  This 9 

collection of out-of-pocket expenses is also why availability charges do not need to be in 10 

place for the long term.  After an initial period of time those out-of-pocket expenses should be 11 

recouped and the availability charge no longer necessary. 12 

The second way an availability charge can be useful is for recovery of capital funds 13 

expended for construction of utility system assets.  It might be recovery by the developer, if 14 

that developer paid for construction then contributed the assets to the utility, or the developer 15 

contributed funds to the utility in order for it to construct the assets, as discussed herein as 16 

CIAC.  Capital investment by the utility is normally recoverable through utility rates paid by 17 

customers, and recoverable by developers through lot sales.  However, similar to operations 18 

expenses, capital recovery could be slow and inadequate in the early years of development, 19 

depending on the level of utility investment and developer CIAC for central facilities.  20 

Legitimate capital recovery through availability charges, in my opinion, would apply only if 21 

the utility invests capital (rate base) in water distribution or sewer collection infrastructure, in 22 

which case investment exists for lot owners who are not connected.  As discussed, however, 23 
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such rate base does not exist for most regulated utilities because developers typically 1 

contribute those assets.  Capital recovery could also legitimately apply if the utility 2 

constructed water source of supply, storage tanks, or sewage treatment facilities of adequate 3 

capacity to serve all lots sold, as opposed to constructing capacity necessary for existing 4 

customers plus a reasonable reserve for future growth.  Again, this situation could exist for a 5 

newly created development and new utility, but does not exist for established utilities.    6 

Q.   What are some disadvantages of availability charges? 7 

A.   Disadvantages of availability charges include, but are not limited to, the 8 

following: 9 

• The intended use of availability charge funds is usually not well defined, 10 
potentially resulting in disagreements over use of the funds. 11 

• Payments of availability charges could be made to a developer or to another 12 
party and not actually used to support the utility operation which is the apparent 13 
stated purpose. 14 

• Collection of availability charges can be difficult to enforce, resulting in the 15 
inequitable situation of some lot owners paying and others not. 16 

• The use of availability charge funds may be different than corresponding use of 17 
utility revenue, resulting in inequitable situations.  Example: the developer 18 
constructs and contributes water distribution mains to the utility, and then 19 
recovers the capital cost from lot owners paying the availability charge, but 20 
neither the developer nor the utility recovers any capital cost of water mains 21 
from customers paying utility bills.  22 

• Lot owners in various subdivisions or various subdivision plats throughout the 23 
utility’s service area might pay different amounts of availability charges; or, 24 
some are required to pay and some are not, resulting in an inequitable situation. 25 

• Availability charges may have no expiration, meaning some lot owners might 26 
supplement utility revenue or capital recovery long after capital recovery is 27 
realized, and the utility is self-sufficient without any need for supplemental 28 
revenue. 29 

• Lot owners paying availability charges may not see any direct benefit for what 30 
they are paying, not even in the future, especially if their payments are 31 
inequitably benefiting the developer, utility owners, or other utility customers. 32 

• Past due availability charges, arguably, remains with the lot, meaning subsequent 33 
lot owners may acquire liability for past due availability charges incurred by 34 
previous lot owners, possibly with no time or amount limits.  35 

 36 
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Q.   Do you believe it is reasonable for land developers to charge regularly 1 

occurring fees for utility-related matters? 2 

A.   No, I don’t.  My opinion is that only the utility should assess recurring utility-3 

related charges, because it has the responsibility for operation of the utility system, and with 4 

such recurring charges appearing as a utility “rate” paid in consideration of a “service” 5 

received.  I believe that it is reasonable that developers should be able to recover one time 6 

charges, such as connection fees, particularly when those types of fees are specifically for the 7 

individual lot purchaser when similar fees might or might not be paid by the developer for 8 

other lots.  I also recognize that developers are in fact involved with utility development and 9 

support to varying degrees.  In my opinion, it is equitable for developers to recover capital 10 

cost and operational subsidies through the sale prices for lots, but not in assessing recurring 11 

charges to some lot owners and not others, which is the case when some lot owners pay an 12 

availability charge.  It is also not equitable for developers, or their assigns, to over-recover by 13 

assessing such recurring charges.   It is also a fact that availability charges, or similar charges, 14 

could be created and exist outside of an apparent context of utility operations and regulation.  15 

To the extent that availability charges do exist, and are represented by the lot seller or 16 

subdivision documents or both as charges related to the utility, I believe they should actually 17 

be used for the benefit of the utility customers, and potential customers somehow, and not as a 18 

windfall revenue income to the developer or assigns.   19 

Q.   Why do you consider recurring utility-related charges by anyone other than the 20 

utility to be inequitable? 21 

A.   There are at least three perspectives on why I believe such recurring charges 22 

are inequitable.   23 
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1. From a capital investment recovery standpoint, if availability charges are assessed 1 
for such capital recovery, then the developer recovers from those folks paying the 2 
availability charge, but does not recover from those who are connected and paying 3 
utility bills.  The developer should be able to recover capital funds expended for 4 
utility infrastructure that are typically expended by developers and contributed to 5 
the utility, meaning water distribution and sewer collection pipelines.  However, 6 
such infrastructure is available and useful to all of the lots whether they are 7 
connected to the utility or not, so in my opinion the only equitable capital recovery 8 
is through lot sales.   9 

2. From an operations standpoint, during the initial operation of a new development 10 
and new utility, the availability charges can provide additional revenue to 11 
supplement that from utility customers actually connected.  Sufficient revenue is 12 
critical to meet the out-of-pocket expenses.  However, after a few years and 13 
enough customers are connected to fully support the utility’s day-to-day operations 14 
including all capital recovery, then those who are paying availability charges are 15 
simply subsidizing utility customers when it is not necessary. 16 

3. Those who pay availability charges on an ongoing basis are not getting anything 17 
for what they are paying.  There is no utility service provided as discussed further 18 
herein, no capital or operational costs incurred for lot owners not connected to the 19 
utility system, and no future benefit for those lot owners.  In fact, they are simply 20 
paying money to support others, either utility customers, utility owners, or 21 
developers or assignees, with nothing returned in consideration of paying the 22 
charges.  23 

 24 
Q.   Are there existing regulated utilities that employ availability charges in some 25 

fashion? 26 

A.   Yes.  Besides the existence of water and sewer availability charges in LRWS’s 27 

service area, a water availability charge exists and is applicable to Ozark Shores Water 28 

Company (OSWC), which is a regulated water utility affiliated with LRWS, and also located 29 

in the Lake of the Ozarks area, however it is not specified in OSWC’s tariff.  A water 30 

availability charge exists and is included in the water tariff of Peaceful Valley Service 31 

Company (Peaceful Valley), near Owensville, MO, a copy of the rate sheet included herein as 32 

Attachment 2.  A water availability charge existed until recently and was in the tariff of I.H. 33 

Utilities, Inc. (IH), near Cuba, MO.   34 
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Q.   For regulated utilities that employ an availability charge, does the Staff include 1 

revenue derived from availability charges in rate treatment, and if so how? 2 

A.   Yes, the Staff normally includes funds from availability charges as ordinary 3 

utility revenue.  For IH, and I believe for Peaceful Valley although I don’t have 4 

documentation readily available, the availability charge for each was assigned from the 5 

developers to the water utilities, and thus was included in the tariffs.  However, in a recent 6 

rate case, IH voluntarily agreed to cease charging the availability charge, the charge has been 7 

removed from the tariff, and the issue presumably will never again arise with respect to that 8 

utility and the subdivision in which it provides service.  The Staff included approximately 9 

$14,000 of availability charge annual revenue of Peaceful Valley’s approximately $39,000 10 

total annual water utility revenue in a recent rate case, WR-2009-0145. Revenue derived from 11 

water availability charges was included in OSWC’s revenue, and revenue of the previous 12 

owner of its water system, Four Seasons Lakesites Water & Sewer Co., in rate cases over the 13 

years.  LRWS has never had a rate proceeding since its certification in 1997, until this current 14 

rate case, and thus availability charges have never been addressed for it.    15 

Q. Are you familiar with the history of availability charges in the LRWS service 16 

area? 17 

A.   Yes, I am generally familiar with the history of availability charges in LRWS’s 18 

water and sewer service area, as well as that within the service areas of OSWC, and some or 19 

all of the area served by Camden County Public Water Supply District No. 4 (Water District), 20 

both of which are nearby or overlap LRWS’s service area.  Availability charges are addressed 21 

in the Four Seasons Lakesites, Inc.’s subdivision Declaration of Restrictive Covenants.  22 

However, this does not include all subdivisions in the area.  I am also aware of one private 23 
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civil proceeding in which availability charges was an issue, but in which the Staff was not 1 

involved.  It is Cause No. 07CM-CC00013 in Camden County Circuit Court, involving the 2 

Water District.  It is my understanding and belief that the rights to collect availability charges 3 

with respect to LRWS’s service area have been transferred to the various owners of LRWS in 4 

some manner.  Currently, a separate fictitious entity known as Lake Utility Availability 1 5 

(LUA) is billing and collecting availability charges. According to available information 6 

through the Missouri Secretary of State, the people involved with LUA are the same people 7 

and family members that are the owners of LRWS. 8 

Q.  Can you give a brief history of LRWS, along with availability charges 9 

applicable in its service area? 10 

A.  Yes.  LRWS, originally known as Four Seasons Lakesites Water & Sewer Co. 11 

(Four Seasons), obtained a Certificate of Convenience and Necessity to provide water service 12 

in Case No. 17,954 in 1973, in an area at the Lake of the Ozarks known as Horseshoe Bend.  13 

In that case, an availability charge as related to the water system was mentioned but there was 14 

no Commission ruling or any agreement on how it or its funds would be handled.  The 15 

availability charge was never included in that company’s tariff, although the Staff has 16 

included funds derived from the availability charge as water revenue in subsequent rate cases, 17 

most recently in WR-99-183.  Four Seasons also began providing sewer service, and 18 

expanded its certificated areas in several subsequent cases before the Commission.  It changed 19 

its name to Four Seasons Water & Sewer Company in 1997, and then changed to its current 20 

name, Lake Region Water & Sewer Co., in 1999. 21 
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In Case No WM 93-59 OSWC acquired the water utility assets of LRWS.  The 1 

treatment of availability charge funds with respect to rates remains with OSWC as it was with 2 

LRWS. 3 

In addition to some relatively minor certificated area expansions over the years, 4 

LRWS expanded its sewer service area and created a new water service area in an area known 5 

as Shawnee Bend in Case No. WA-95-164.  Some pertinent information with respect to that 6 

case and availability charges is included in Mr. Robertson’s direct testimony. 7 

Utility availability charges were also addressed in Case No. WA-95-164, as Mr. 8 

Robertson pointed out in his testimony.  But, similar to Four Seasons’ original certificate case, 9 

there is not much detail set out in that case with regard to how the availability charges or the 10 

funds would be handled, beyond a Staff witness stating that the Staff would take availability 11 

charges into consideration when undertaking future rate studies. 12 

Q.  Do you know what is required of property owners in LRWS service area with 13 

respect to availability charges? 14 

A.  For most or all of the subdivisions developed by Four Seasons Lakesites, Inc., 15 

there is a Declaration of Restrictive Covenants document.  This document has been modified 16 

a great number of times over the years since an original that was dated in 1969 according to 17 

notations in later versions.  All modified versions of this document are referred to herein 18 

generally as the “Declaration.”  I believe, based on various versions of the Declaration I have 19 

seen, that an availability charge originally applied to water service in the Horseshoe Bend 20 

area, and the amount was to be specified in the tariff of a regulated water utility.   21 

A copy of the Third Amended and Restated Declaration of Restrictive Covenants 22 

(“Third Amended Declaration”), applying to lots in both the Horseshoe Bend and Shawnee 23 
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Bend areas, is included herein as Attachment 3.  On Pages 18 and 19 of this version of the 1 

Declaration, which includes amendment up to July 9, 1998, it is stated that the water 2 

availability charge will be paid to the owner of the water system, which owner will be a utility 3 

regulated by the PSC or successor agency, that the availability charge would be included in 4 

the regulated utility’s tariff, and that the availability charge could be subject to change in the 5 

future. 6 

In an Amendment to the Third Amended and Restated Declaration of Restrictive 7 

Covenants Relating to Water and Sewer Systems (“Amendment to the Third”), included 8 

herein as Attachment 4, similar language for a water availability charge is applicable to lots 9 

within the Horseshoe Bend area, and this version also specifies both water and sewer 10 

availability charges for lots in the Shawnee Bend area.  It also states that the Shawnee Bend 11 

availability charges will be paid to the owner of the water and sewer systems or assigns or 12 

designees, but does not specify that owner to be a regulated utility, and there is no reference to 13 

the PSC or to tariffs.   14 

A copy of the Fourth Amended and Restated Declaration of Restrictive Covenants 15 

(“Fourth Amended Declaration”) is posted by the Four Seasons Lakesites Property Owners 16 

Association, Inc. (POA), an intervenor in this rate case, on that organization’s website, and is 17 

included herein as Attachment 5.  This most recent modification apparently was in 2009 but 18 

blanks for specific dates are not filled in.  In this most recent version, availability charges and 19 

specific applications is removed, and in its place is a reference to a “Water and Sewer 20 

Amendment,” which document the Staff believes is the Amendment to the Third. 21 

Q. Do you believe that lot owners had some expectation that the availability 22 

charges would come under the oversight of the Commission? 23 
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A. Yes.  Based on the Third Amended Declaration and possibly earlier versions of 1 

the Declaration, it is clear from the language of that document that the water availability 2 

charge applicable to lots purchased and covered under the Declaration would be within the 3 

oversight of the Commission.  To the extent these lot owners relied on the Declaration, they 4 

likely believed that indeed the Commission would provide oversight of availability charges.  5 

In addition, LRWS owns and/or controls the water distribution and sewer collection pipelines 6 

in front of or otherwise available to the lot owners’ homes, and is the utility entity that would 7 

provide utility service, upon that lot owner’s connection to the utility system. 8 

Q.  Do you know how many lot owners are affected and obligated to pay 9 

availability charges, and how much revenue is involved? 10 

A.  At this time, the Staff has requested but does not have exact numbers for lots 11 

affected by availability charges, nor the amount of charges for each.  Availability charges as 12 

set out in the Amendment to the Third are $10 per month for water, and $15 per month for 13 

sewer, with a provision that other contracted amounts could apply to some lots.  So, there 14 

could be different amounts charged for lots within various subdivisions.  Most lots are likely 15 

subject to both water and sewer availability charges, but some could be affected only by one 16 

or the other.  The Staff is attempting to obtain such accurate information.  Also, subdivisions 17 

not developed by Four Seasons Lakesites, Inc. may or may not have any availability charges 18 

applicable to lot owners.  However, based on testimony from some lot owners at the public 19 

hearing held in this case on January 26, 2010, and some information provided by the POA, the 20 

Staff believes there could be between 1,100 and 1,300 lots in the Shawnee Bend area, perhaps 21 

more, that are subject to both water and sewer availability charges.  The amount of money 22 

thus could be between $300,000 and $400,000, annually.  In addition to any estimated 23 
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revenue, late fees also exist, as shown on a copy of a bill that is included in Attachment 6 that 1 

is a part of this testimony. 2 

Q. Has LRWS included any revenues from availability charges in its rate filing? 3 

A. No, based on the Staff auditors’ findings.   4 

Q.   Do you believe availability charge revenue should be included as revenue for 5 

LRWS?   6 

A.  Yes.  However, the Staff does not have a specific revenue amount at this time, 7 

and has thus far not included any such revenue, because LRWS has objected to the Staff’s 8 

data requests with respect to information pertaining to such revenues and other related 9 

information. 10 

Q.  Why do you believe availability charge revenue should be included as LRWS 11 

revenue?  12 

A.  My opinion is based upon the general principles of availability charges as 13 

known to me in the context of my work and experience on the Staff of the PSC, and upon 14 

specific language in the various versions of the Declaration documents referencing the owners 15 

of the utility systems, as outlined herein.  In the specific case of LRWS, I believe that the 16 

owners of the company indeed are collecting the revenue derived from availability charges, 17 

even though the separate fictitious entity, LUA, bills and collects availability charges.  I 18 

believe that LRWS, in the past and also under its previous names, billed and collected the 19 

availability charges.  It was after the current owners of LRWS created LUA that the 20 

availability charges were separated, to a limited extent, from LRWS.  Additionally, bills from 21 

LUA and LRWS look similar, and bear the same address and telephone number.  Copies of 22 

these bills are included as Attachment 6.  It is likely, in my opinion, that lot owners believe 23 
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that since availability charges and utility charges are billed by and paid to the “same place,” 1 

that if they are not paid, not only could a lien be filed on their property as provided for in the 2 

Declaration, but their future utility service could be jeopardized.  From this perspective, the 3 

lot owners paying availability charges likely see LRWS, the utility provider of water and 4 

sewer services, and LUA, the beneficiary collector of the availability charges, as one and the 5 

same.  Additionally, there is evidence that in the past, availability charges were paid directly 6 

to the utility.  Included as Attachment 7 is a copy of a Sewer and Water Agreement from 1994 7 

for a lot on Shawnee Bend, in which utility system availability, availability charges, and 8 

reference to the PSC, among other things, are addressed; also included is a bill from 1995 for 9 

water and sewer availability charges, payable to Four Seasons Lakesites Water & Sewer Co., 10 

a previous name of LRWS as discussed herein.  Finally, I believe that justification of the 11 

availability charges is represented to lot purchasers in the Declaration as financial support of 12 

the utility systems that exist and are available to their property, even if they choose to not 13 

connect for whatever reason.  So, it is clear to me that availability charges applicable in 14 

LRWS’s service areas are inextricably tied to the existence of sewer and/or water utility 15 

systems available to provide utility service for particular subdivision lots. 16 

Q. Does this conclude your rebuttal testimony? 17 

A. Yes. 18 
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P.S .C . MO. No.2

	

l" Revised Sheet No. 6
Canceling

	

P_S. C. MO No. 2

	

Original SHEET No. 6

Peaceful Valley Service Company

	

For

	

Peaceful Valley Lake Estates
Name Of Issuing Corporation

	

Community, Town, or City
Gasconade County, Missouri

DATE OF ISSUE March 23, 2009

	

DATE EFFECTIVE May 7, 2009
ISSUE BY

	

President,

	

3408B Lakeshore Drive, Owensville, MO 65066

Rules and Regulations Governing
Rendering of Water Service

SCHEDULE OF RATES

Availability : The Company holds itself out to provide water for
distribution at retail only and no sales of water for re-distribution shall be
made. Otherwise, service is available to any customer adjacent to the
Company's water distribution mains using standard water service .

General Rates

Residential or Domestic Use: $29.24 per quarter

Commercial : $29.24 per quarter

Commercial with Restaurant : $55 .58 per quarter

Yard Hydrants in Parks-Beaches-Camping Areas: $14.64 per quarter

Availability Charge : $8.16 per quarter

The availability charge is applicable where the Company has a water main
located adjacent to a lot or lots in Peaceful Valley Late Estates
Subdivision and the owner of said property is subject to a contract
agreement with or an assignment to the Company, wherein it is agreed that
the property owner will pay to the Company an availability charge until a
water service line is connected to the property . At the time a service line is
connected, the other rates in this tariff will apply .

As a condition of service, a property owner will be required to pay any
availability charge owed since the effective date of this provision (July 1,
1985), before the Company is required to provide water service .

* Indicates new rate or text
+ Indicates change

FILED 
Missouri Public 

Service Commission 
WR-2009-0145; YW-2009-0686
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Invoice Amount

	

$300.00

	

Due by: December 31, 1995

As the sales of Grand Point Subdivisions lots proceed, the development of utilities to
service those lots continues, as well . The utilities to service phase one were substantially
completed in 1994 . Therefore, the related billing begins on January 1, 1995 . In this
regard, as in accordance with the terms of your purchase documents, we are now
commencing the billing for water and sewer fees .

This invoice relates to the fees for 1995 . For those owners who purchased their lots
in 1995, the charges have been prorated accordingly. The basis of the charge Is $15 .00
per month for sewer ($180 .00 annual) and $10 .00 per month for water ($120 .00 annual) .
We would like to receive full payment of this Invoice by December 31, 1995 . However,
if that will present a problem we will accept four equal monthly installments each due on
the first of December, January, February and March .

Please make your check payable to Four Seasons Lakesites Water & Sewer Co . .
Should you have any questions, please call Georgann at (314) 365-8561 ext . 16 .

For your reference, future billings will be for the annual period January through
December and such billings will be mailed during the first calendar quarter of each
ensuing year .

Item Des - : .trop CIwia a
Water Avallabillty $10.00 12 $120.00
Sewer Fee - Vacant Lot $15 .00 12 $180.00

totes b*ed $300.00

mercij



,,.: pQrw` .o

As the Owner or Owners of the below described lot, I/We agree on behalf of our heirs, successors, and
assigns to pay to the owner or Owners of the waterworks system to be constructed within the Development
and a sewage disposal system which may be built in parts of the Development, an availability charge for
water, water service and the accommodations afforded me/us by said water works system, commencing
upon the availability of water in a water works system distribution main provided !or the iot and cootiruir
thereafter so !ong as water is available for use,-. hether or rot tap or connection is made to a water works
system distribution main and whether or not I / We actually use or take water : and, an availabilty charge for
sewage disposal and treatmentand the accommodaticris afforded me/us by said sewage disposal system,
if builtto service my lot, commencing upon the availability for use of a sewage collection main provided for
the lot which leads to an operating sewage treatment facility, and continuing thereafter so long as such
sewage collection main is so available for use, irrespective of whether or not connection is made to or use
made of said sewage collection main in connection with or for the purpose ofany said lot. Each Lot Owner
will bear the costs applicable to the service line and meter installation from his building into the service
and/or water main, The Owneror Owners of said water works system will be a privately owned public utility
authorized by a Certificate of Public Convenience and Necessity issued by the State of Missouri Public
Service Commission to operate water works systems . the aforesaid amounts of said availability cbarces .
time art _ . _ -' ; ~yment thereof by said ev.r:ars and ct,er matters shall be provided in Schedules of
Rates and Rules, Regulations and Conditions of Services for Water Services and for Sewer Service filed
and pub!iehed by said public utilib; or utilities with said Missouri P'utlic Sere,ce Commission, or any
successor Regulatory Body of the State of Missouri, in accordance with law and passed to file or formally
approved by said Commission as the then effective Schedule of Rates and Rules, Regulations and
Conditions of service of said public utility or public utilities . or if presented but not approved or until
approved, such charges as have been presented by said Owner or Owners to the Missouri Public Service
Commission. The amount of said availability charges and other charges are subject to change hereafter by
order of the said Missouri Public Service Commission or its successors in accordance with then existing
law and the structure of said availability charges are likewise and in the same manner subject to change
from availability rate to another type of rate or rates . Unpaid charges together with collection costs,
including reasonable legal tees, shall become a lien upon the lot or lots to which they are applicable as of
the datethe same became due, and may be foreclosed upon in the same manner as assessments due to the
four Seasons Lakesies Property Owners Association, Inc .

WE NAVE READ AND WE UNDERSTAND THE CONDITIONS IN THE ABOVE WATER Si SEWER AGREEMENT .
OBTAIN THE PROPERTY REPORT REQUESTED BY FEDERAL LAW AND READ FT BEFORE SIGNING ANYTHING .

NO FEDERAL AGENCY HAS JUDGED THE MERITS OR VALUE . IF ANY. OF THIS PROPERTY.

,OWNER

	

LOT NUMBER

	 Grnnrl Point. 9uhdivi i .tiR
SIGNAT

	

B

	

SUBDIVISION

June 25, 1999

SIGNATURE. SALES ASSOCIATE

		

DATE
t, I?ouse SalF

SEWER & WATER AGREEMENT
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