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Secretary of the PSC F ‘ LE D

Missourni Public Service Commission
P.0O. Box 360 AUG 2 0 2003
Jefferson City, MO 65102

BBG 1 Pu _.C A
Re: Case No. L.M-2004-0063 Sarvic Omm? apio

Dear Secretary:

Enclosed please find an original and three copies of Applicant’s Concurrence with
Staff’s Motion to Dismiss and Request for a Ruling. Applicant files this Request as soon as
possible after recetving Staff’s Motton ta Dismiss, in order to shorten the time in which the
Commission has to consider Staff’s Motion. No other party has intervened in this proceeding.

A copy of this letter and a copy of the enclosed Concurrence and Request for Ruling has
been served upon Michael Dandino, and Cliff Snodgrass, the only attorneys of record besides
myself in this proceeding. Thank you for seeing it filed.

Sincerely,

CSJ:sw
Encl.
Cc: Michael Dandino, Office of Public Counsel
Cliff Snodgrass
Trenton Office Springfield Office Princeton Gifice Smithville Gffice
9™ And Washington 1111 §, Glensione 207 North Washington 119 E. Main Street
Trenton, Missouri 64683 P.O. Box 4929 Princeton, Missouri 64673 P.O. Box. 654
660-359-2244 Springfield, Missouri 65808 660-748-2244 Smithville, Missouri 6408%
Fax 660-359-2116 417-864-6401 Fax 660-748-4405 816-532-3895

Fax 417-864-4567 Fax 816-532-3899

Filing_Ltr



3
BEFORE THE PUBLIC SERVICE COMMISSION F l L E D

STATE OF MISSOURI AUG 2 0 2003

In the Matter of the Joint Applications
Of Utilicorp Communications Services
Inc., D2R2, Inc., and ExOp of Missouri
Inc¢ for Authority and Approval of the
Acquisition by D2R2 Inc. of all of the
QOutstanding Stock of ExOp of Missouri
Inc. and the creation of a lien on

a certain asset of Ex Op of Missouri Inc.

Missouri -
sarv!ce 80'&% a'[-aclon

Case No. LM-2004-0063

APPLICANT'S CONCURRENCE WITH STAFFMOTION TO DISMISS
and
REQUEST FOR RULING

Comes now Applicant D2R2, and upon receipt and review of Staff's August 18,
2003 Motion to Dismiss Application, and concurs in same. Further, consistent with
Applicant's Motion for Expedited Treatment, Applicant respectfully requests that the
Commission enter its ruling or order regarding Staff's Motion to Dismiss as soon as
possible. In Support of this Concurrence and Request, Applicant states as follows:

1. Applicant filed its July 24, 2003 Application in order to be assured it was
in complete compliance with all laws requiring approval of its purchase of the stock of
ExOp of Missouri, Inc.  As stated in the Application, Applicant desired an order
approving it as the new owner of ExOp, or alternatively an order finding that the
Commission lacked jurisdiction to approve the application, or that the sole statute
conferring such jurisdiction had previously been waived.

2. Applicant had engaged in substantially the same evaluation of applicable

statutes, and the prior waiver of applicability of Section 392.300.2 RSMo, as is contained

resmdism }



in Staff's Motion to Dismiss. The statutes are not a model of clarity in these regards.
Applicant believes the waiver of Section 392.300.2 RSMo, customary for CLECs, is
appropriate for CLECs. CLECs are competitive companies. In the event they fail, their
customers will "snap back” to the ILEC. The public interest in requiring Commission
approval for change in ownership of 1ILECs does not exist regarding the change of
ownership in CLECs.

3. D2R2 is a newly formed Missouri corporation, formed for the purpose of
acquiring all of the stock of ExOp from its current owner, and thereafier continuing to
own all of the stock of ExOp. D2R2 hereby confirms, referencing paragraph 2 of Staff's
Motion, that D2R2 is not now providing telecommunications service in the state of
Missourl. If permitted to acquire the stock of ExOp, D2R2 will then not be providing
telecommunications service. It will then own ExOp, and ExOp will continue to provide
telecommunications service. D2R2 is and will not be a telecommunications company.

4. D2R2 respectfully requests that the Commission consider its Order
granting Stafl’s Motion to Dismiss, or any alternative Order the Commission determines
1s proper, as soon as possible.

5. If the Commission rejects the basis of Staff's Motion to Dismiss, and
continues to assert jurisdiction, Applicant then requests an Order approving the
Application as soon as possible. In that event, Applicant requests an Order approving
the Application in the time frame requested in Applicants' Motion for Expedited
Treatment, as adopted by the Commission's August 4 Order. No party has intervened,
opposed the Application, or requested a heanng, and an Order Approving the acquisition

would be appropriate.
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ANDERECK, EVAN ILNE

PEAC/E}:?
P
By: (,/

Craig S. {/céinson,MO Bar #28179
Lisa ColeChase, MO Bar #51502
Col. Darwin Marmaduke House
700 East Capitol

P.O. Box 1438

Jefferson City, MO 65102
Telephone: 573/634-3422
Facsimile: 573/634-7822
email: CJohnson@aempb.com
email: lisachase(@aempb.com

CERTIFICATE OF SERVICE

The undersigned does hereby certify that a true and accurate copy of the
foregojpg was mailed, via U.S. Mail, postage prepaid, this 7_() day of
AI u(w+ , 2003, to Staff Counsel Chiff Snodgrass, and to Office of Public

Counsel Michael Dandino.
i

Crai@ Johnson,MO Bar #28179
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