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Staff Report

COMES NOW the Staff of the Missouri Public Service Commission (Staff), by and through Counsel, and for its Report, states as follows:

On September 9, 2003, the Commission directed the Staff to file a pleading, not later than September 15, 2003, informing the Commission of the purpose of waiving Section 392.300.2, RSMo 2000
 when granting a certificate of service authority.


In 1987, House Bill 360 introduced a procedure for a telecommunications company to petition the Commission to be classified as competitive (Sections 392.361 and 392.420).  By its order classifying a telecommunications company as competitive, the Commission may suspend or modify the application of its rules or the application of certain statutes, including Section 392.300.2. 

In 1996, Senate Bill 507 opened the local telecommunications market to competition.  Prior to 1996, there were only incumbent LECs.  These incumbent LECs had a monopoly on all local service.  In return for this monopoly, however, they had an obligation to provide service to all customers within their service area.  Because these ILEC’s were the only providers of local service, the public interest was thought to be served by assuring that they continued to stay in business and were not subject to insolvency, bankruptcy, foreclosure, or other financial emergency that could result in a loss of telecommunications service to the public. 

Protection of the public and solvency of the ILEC was statutorily embraced by requiring Commission approval of any transaction which could jeopardize an ILEC’s solvency, and/or the availability of assets to continue to be used in providing public service.  Thus, the Commission’s approval was and is required for ILEC issuance of stocks, bonds, notes, or other evidence of indebtedness (Section 392.290 and Section 392.310); ILEC’s were and are prohibited from transferring assets necessary or useful in the performance of their duties to the public and any such transfer without prior approval was/is void (Section 392.300.1);  mortgages, liens, or encumbrances cannot be lawfully placed on ILEC property used for public service without Commission authority (Sections 392.300.1 and 392.290); and transfers of stock of an ILEC were/are prohibited without Commission approval, except for transfers of stock as collateral security (Section 392.300.2).  


With the 1996 introduction of competition in the local telecommunications market place, the nature of regulation changed.  Provisions for competitive local exchange carriers (CLECs or alternative local exchange companies) were made (Section 386.020.1).  The purpose of regulation was changed to allow competition to substitute for regulation when consistent with the public interest (Section 392.185.6).


Since competitively classified companies were going to be permitted to enter the local telecommunications marketplace, the new reality was that the ILECs were no longer the only providers of local telecommunications service in a given service area.  However, this phenomenon did not relieve ILECs of their obligation to continue providing service throughout their respective certificated area.  Therefore, in Staff’s view, if a CLEC or other competitively classified company becomes insolvent, or otherwise quits providing service, the public interest will still be protected by the continued existence of an incumbent LEC (Sections 386.020.6 and 392.460).  Thus, under these circumstances, the Staff believes that there isn’t the same need to protect the public interest in continuity of service regarding the financial transactions of a CLEC or other competitively classified telecommunications company, as compared to those of an ILEC.  


Therefore, the basis or rationale for recommending waiver of Section 392.300.2 from Staff’s perspective, is that less regulatory oversight is necessary over CLEC or other competitively classified stock transactions, because there will be a provider of local telecommunications service regardless of whether or not the CLEC remains financially viable.  In addition, Staff believes that competition is encouraged at the smaller company level, as is directed by Section 392.185.6, by eliminating the requirements and attendant costs associated with obtaining Commission approval for stock transfers in the CLEC arena.


Historically, Section 392.300.2 was waived for a CLEC in Commission Case No. TA‑96‑347 and for an IXC, it was waived in Commission Case No. TA-98-361.  This statute has been part of the standard list of waivers for competitively classified companies ever since these cases were decided by the Commission to the best of Staff’s knowledge.
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� All statutory sections are cited to RSMo 2000.
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