DOCKET # TO-2005-0336

MASTER LIST OF ISSUES BETWEEN SBC  CLEC COALITION

 ATTACHMENT 11 NETWORK INTERCONNECTION ARCHITECTURE

FINAL JOINT DPL

	Issue Statement
	Issue No.
	Attachment and Section(s)
	CLEC Language
	CLEC Preliminary Position
	SBC MISSOURI Language
	SBC MISSOURI Preliminary Position
	Arbitrator’s Comments

	Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?
	1
	NIA
	This Attachment 11: Network Interconnection Architecture to the Agreement describes the technical arrangement by which CLEC and SWBT will interconnect their networks in the event that CLEC is providing its own switching facilities in a given Exchange Area. The arrangements described herein do not apply to the provision and utilization of unbundled Network Elements which are addressed in Attachment 6: Unbundled Network Elements.


	See Issue No. 1 on UNE DPL.

Although primarily a UNE 6 issue, the CLEC Coalition contends SBC’s proposed addition of the term “lawful” to the term “Unbundled Network Element” is an inappropriate and unnecessary change and opposes it wherever it is proposed by SBC. CLECs are concerned that inclusion of the word “lawful” could be utilized in some circumstances by SBC to refuse to provide UNEs.

Land Direct at 17-19..
	This Attachment 11: Network Interconnection Architecture to the Agreement describes the technical arrangement by which CLEC and SWBT will interconnect their networks in the event that CLEC is providing its own switching facilities in a given Exchange Area. The arrangements described herein do not apply to the provision and utilization of Lawful UNE which are addressed in Attachment 6: Lawful Unbundled Network Elements.


	See Issue #  1 on UNE DPL

Silver Direct 2, 5-29
Silver Direct 3-5, 36-44
	

	Is a “Metropolitan Calling Area” considered a  “ Local Calling Area? “


	2
	NIA 

1.9

3,1

3.1.3


	1.9 
A “Local Calling Area” or “LCA” is an SBC MISSOURI local calling area, as defined in SBC MISSOURI’s Local Exchange Tariff, except that the entirety of a Metropolitan Calling Area (“MCA”) shall be considered a Local Calling Area. LCA is synonymous with “Local Exchange Area” (LEA).

3.1 
At such time as CLEC Offers Service for the exchange of Section 251(b)(5)/IntraLATA Toll Traffic in an LCA that is not an MCA, CLEC shall establish the necessary Local Interconnection Trunk Groups (in accordance with Appendix ITR) to:
3.1.3At such time as CLEC offers service for the exchange of Section 251(b)(5)/IntraLATA Toll Traffic in an LCA that is also an MCA, CLEC shall establish a POI at a Local Tandem or Host End-Office if the MCA does not have a local tandem.  When CLEC establishes such POI, CLEC may, at its option, deliver to SBC at that POI all traffic that originates and terminates within that MCA, until such time as traffic volumes between CLEC and a particular end-office within that MCA justify deployment of direct trunking. 


	The Coalition’s proposed language only addresses those situations in which a CLEC is providing service in an MCA. SBC’s proposed language has the effect of requiring a CLEC to establish a POI within SBC’s network even if the CLEC only offers service in another incumbent LEC’s territory within the LATA but competes with SBC in another LATA. 

In previous cases concerning  the MCA, the Commission defined MCA calls as local calls, ruled that Intercompany compensation must be bill-and-keep between companies, and that the calling scope and dialing pattern did not vary based upon the identity of the called party’s local service provider. It is simply a Local Calling Area that involves multiple LECs. The present M2A agreement specifically states, “For purposes of interconnection and inter-company compensation, “Exchange Area” shall be defined consistent with SWBT’s Missouri Retail Tariffs, except that the entirety of a Metropolitan Calling Area shall be considered a single Exchange Area.” The M2A also includes provisions that prohibited Transit Charges from being applied to MCA traffic.
Kohly Direct at 21-22.
Kohly Rebuttal at 15-16.


	1.9
A “Local Calling Area” or “LCA” is an SBC MISSOURI local calling area, as defined in SBC MISSOURI’s General Exchange Tariff. LCA is synonymous with “Local Exchange Area” (LEA).

3.1 At such time as CLEC Offers Service for the exchange of Section 251(b)(5)/IntraLATA Toll Traffic in an LCA, CLEC shall establish the necessary Local Interconnection Trunk Groups (in accordance with Appendix ITR) to:


	No. “MCA Traffic” is traffic exchanged throughout the “Metropolitan Calling Area”, a calling scope plan established by Missouri Public Service Commission Orders in Case No. TO-92-306 and Case No. TO-99-483.  Calls within an MCA are rated as “local” to an end user and the call is Section 251(b)(5) Traffic based on the calling scope of the originating party pursuant to the MCA Orders. Either party providing Metropolitan Calling Area (MCA) service shall offer the full calling scope prescribed in Case No. TO-92-306, without regard to the identity of the called party’s local service provider.    For compensation purposes, MCA Traffic shall be exchanged on a bill-and-keep intercompany compensation basis as provided in the Intercarrier Compensation Appendix.

SBC Missouri does not object to the MCA as defined by the Commission, not the rating of traffic to an end user, nor the intercompensation due for traffic within the MCA.  However, an “MCA” is not the same as a “Local Calling Area” for a very important reason.  A “Local Calling Area”, for purposes of this Agreement and Attachment is limited to those areas in which SBC Missouri is the incumbent local exchange provider.  Should a CLEC wish to operate outside SBC Missouri’s incumbent territory—even when the territory is within the same MCA—the terms of such OE-LEC traffic must be established.  Consequently, there is a very real difference between a MCA and Local Calling Area, and SBC Missouri proposes that the definition of Local Calling Are should reflect this distinction.  Se also Issue 5, below.

McPhee Direct 9-11
	

	Should CLECs be allowed to combine interLATA traffic on the same trunk groups with Section 251(b)(5), ISP Bound and IntraLATA Toll Traffic?

Xspedius:

Should SBC’s proposed definition include a reference to one-way trunks if SBC’s language is approved?
	3
	NIA 

1.10
	1.10 “Local Interconnection Trunk Groups” are one-way or two-way trunk groups used to carry Section 251(b)(5)/IntraLATA Toll Traffic between CLEC end users and SBC MISSOURI end users.
	CLECs generally do not combine interLATA traffic on the same trunk groups with Section 251(b)(5), ISP Bound, and IntraLATA Toll Traffic, including EAS traffic. This agreement should not prohibit the combination of traffic in this manner if it is technically feasible. CLECs also object to SBC’s proposed definition because it includes objectionable use of “end users.”

Land Direct at 20-23. 
Land Rebuttal at 23-24. 

Xspedius raises the issue of one-way trunks if the SBC language is accepted.  Xspedius has the right to specify the method of interconnection between the Parties, which includes determining whether the Parties interconnect using one-way or two-way trunk groups. The FTA and the FCC rules allow a CLEC to determine where it will interconnect with, and deliver its traffic to, the ILEC’s network. 
Falvey Direct at 9-19.
Falvey Rebuttal at 12-14.


	1.10 “Local Interconnection Trunk Groups” are two-way trunk groups used to carry Section 251(b)(5)/IntraLATA Toll Traffic between CLEC end users and SBC MISSOURI end users.


	No. CLECs should not be allowed to combine interLATA traffic on the same trunk groups with Section 251(b)(5)/intraLATA Toll traffic. Because of recent system gaming to avoid appropriate access charges by  the improper routing  of interLATA and intraLATA Traffic carried by an IXC over local interconnection trunks groups, there is even more of a need to clearly define what constitutes various traffic types and what traffic should be permitted over  these local trunk groups.

Douglas Direct 3, 11-16
Douglas Rebuttal  3-6


	

	Should the parties utilize two-way trunking or should CLEC have the right to unilaterally decide whether to use one-way or two-way trunking?

Xspedius

Does the CLEC have the right to utilize one-way trunking?


	4
	NIA 

1.10

1.17

2.8 

2.11 

4.5 
	1.10 one-way or
1.17 Notwithstanding any other references in this Attachment or its Appendices to two-way trunks, CLEC shall have the right to choose whether the parties will utilize one-way or two-way trunking for transport of traffic from the POI to the CLEC’s switch.

2.8 [For Xspedius] Where traffic is exchanged using a two-way trunking arrangement, SBC MISSOURI shall interconnect to the CLEC/XSPEDIUS network (i.e., establish a POI) for the delivery of traffic to CLEC/XSPEDIUS at the same POI CLEC/XSPEDIUS establishes for the delivery of CLEC’s/XSPEDIUS’ traffic to SBC MISSOURI.  Where traffic is exchanged using a one-way trunking arrangement (including two-way trunks used to carry one-way directionalized traffic), SBC MISSOURI shall interconnect to the CLEC/XSPEDIUS network (i.e., establish a POI) for the delivery of 251(b)(5)/Toll Traffic originating on the SBC MISSOURI network or routed through the SBC MISSOURI’s transit tandem by third party carriers at such points as may be mutually agreed to between the Parties or, lacking mutual agreement, at the Xspedius collocation serving as the POI for the delivery of Xspedius traffic to SBC.

2.11
[For Xspedius] If the CLEC agrees to the use of a two-way trunk for transport of traffic between the POI and the CLEC’s switch, the parties will share proportionately, based on each party’s share of the traffic carried on the trunk, the financial responsibility for the cost of the two-way trunk.   

,

4.5 DEOT group(s) to SBC MISSOURI End Offices shall be provisioned as one-way or two-way trunks and used as one-way or two-way trunks.

	The CLEC Coalition does not object to the use of two-way trunking, however, Coalition member Xspedius identifies SBC’s proposed two-way trunking requirement as a disputed issue. 

Xspedius

Yes.  Xspedius wants to ensure that its interconnection rights, established in the federal rules, and recently interpreted in various state fora are protected. The Local Competition Order and the federal rules give CLECs the right to select one-way or two-way trunks for interconnection purposes. The federal rules were aptly summarized in the Virginia Arbitration Order in which the FCC’s Wireline Bureau, sitting for the Virginia State Corporation Commission, discussed the interconnection provisions that apply to many aspects of the carriers’ relations. In addition, the Public Service Commission of Maryland issued an order in July 2004 in which it addressed each party’s responsibility for the cost of transporting traffic from its switch to the other company’s switch. 

In short, Xspedius must ensure that it is not forced to bear the cost of carrying SBC traffic. The FCC’s rules provide that the standard to evaluate proposed interconnection is that of technical feasibility. The FCC requires that SBC prove that Xspedius’ preferred one-way trunks are not technically feasible. SBC fails to provide any evidence that one-way trunks are not technically feasible methods of interconnection. If Xspedius’ preferred one-way trunks are technically feasible, there is no need for the method of interconnection to be agreed to by the Parties, as proposed by SBC’s contract language. 

Rather than prove one-way trunks are not technically feasible, SBC often refers to efficiency in its discussion of this interconnection issue. It is important to note, however, that the FCC has determined that “technical feasibility” does not include consideration of costs, accounting, or billing concerns. While SBC has claimed that two-way trunking is more efficient, it is only more efficient for SBC because SBC forces the CLEC to bear the cost of carrying SBC’s traffic. To be a fair arrangement, each party must pay its pro rata share of the cost of the trunks. 
The FTA and the FCC rules allow CLECs to determine where they will interconnect with, and deliver their traffic to, the ILEC’s network. In addition, the Virginia Arbitration Order confirmed a CLEC’s right to choose one-way trunks by giving MCI the option of selecting one-way or two-way trunking, stating “WorldCom has the right to require Verizon to provide any technically feasible method of interconnection.” In Xspedius’ view, one-way trunking often has several advantages, the most important of which is an inherently equitable allocation of interconnection facility costs, since each party only provisions the amount of facilities and trunks necessary to carry its volume of originating traffic. One-way trunking accomplishes an equitable allocation of interconnection costs. One-way trunks make the parties’ obligations crystal clear: Xspedius pays for the cost of carrying its traffic to SBC’s switch on one-way trunks paid for by Xspedius, and SBC pays the cost of carrying its traffic to Xspedius’ switch on one-way trunks paid for by SBC.

If SBC were required to rightfully assume its responsibility to transport its traffic from the POI to the Xspedius switch, Xspedius would not have to pay for much of the cost, if any, of the two-way trunks because the vast majority of traffic being transported from the POI to the Xspedius switch is SBC-originated traffic. As explained by Xspedius witness Falvey, however, SBC will only agree to turn up two-way trunks and simply refuses to provision one-way trunking. Despite SBC’s refusal to agree to equitable payment arrangements for these trunks and under the duress of needing to provide service to its customers, Xspedius on many occasions has had to accept two-way trunking from SBC. As a result, Xspedius has significant amounts of two-way trunking in place with SBC. Xspedius opposes using two-way trunks because SBC refuses to pay its fair (or any) share of the two-way trunks to carry SBC-originated traffic on the Xspedius network from the POI to the Xspedius switch in contravention of federal rules. The Xspedius experience emphasizes the need to ensure that CLECs can choose one-way trunking under the new agreement when necessary.

The law does not permit SBC to force Xspedius to bear the costs associated with the trunking required to transport SBC’s traffic. Regardless of any efficiencies associated with two-way trunks, unless SBC is required to pay its pro rata share of the trunks, the default arrangement approved by the Commission must be one-way trunking, with each party being responsible for the costs of the facilities and its trunking to carry its own traffic to the other carrier’s switch from the POI.

Because the trunks carry largely SBC-originated traffic from the POI to the Xspedius switch, Xspedius should be allowed to recover the cost of the trunk in a proportionate share with SBC, based on the traffic that is transported. SBC has used two-way trunking to its advantage, unfairly, in the past. When traffic flows are uneven – as they often have been and will be – two-way trunking allows SBC to force CLECs to bear the cost of carrying SBC’s customers’ traffic. The Xspedius experience emphasizes the need to ensure that CLECs can choose one-way trunking under the new agreement, in accordance with the federal rules. 

Xspedius’ proposed language specifies the parties’ options to interconnect with each other and provides for specific technically feasible forms of interconnection. Xspedius’ language properly reflects the parties’ respective interconnection rights when a one-way trunking arrangement is in place. In a one-way trunking arrangement each party is obligated to provide the facilities from its switch to the terminating carrier’s network, effectively creating two points of financial responsibility, one for each carrier. The Commission should approve Xspedius’ language that provides for the use of one-way trunks. If two-way trunks are utilized, SBC should be required to pay its fair share of the costs of those trunks based on its pro rata share of the traffic.

Xspedius has the right to specify the method of interconnection between the Parties, which includes determining whether the Parties interconnect using one-way or two-way trunk groups. The FTA and the FCC rules allow a CLEC to determine where it will interconnect with, and deliver its traffic to, the ILEC’s network. 
Falvey Direct at 9-19.
Falvey Rebuttal at 12-14


	1.10“Local Interconnection Trunk Groups” are two-way trunk groups used to carry Section 251(b)(5)/IntraLATA Toll Traffic between CLEC end users and SBC MISSOURI end users.

4.5 DEOT group(s) to SBC MISSOURI End Offices shall be provisioned as two-way trunks and used as two-way trunks.
	Two-way trunking architecture is the appropriate architecture. Two-way trunking is the most efficient method of trunking for the network to minimize the impact on tandem and end office trunk port capacity for both Parties.

Xspedius is attempting to confuse the issue of trunking and establishing a POI.

See also ITR Issue 2.

Hamiter Direct 4-5, 61-65
Hamiter Rebuttal 29-34


	

	a. Should a non-251 (b) or (c) service such as Transit Service be negotiated separately?

b. If not, is it appropriate to include transit traffic in the definition of Section 251(b)(5)/IntraLATA Toll Traffic?

Xspedius

Does the CLEC have the right to utilize one-way trunking?


	5
	NIA

1.10 

1.16

2.8 
	1.16 “Section 251(b)(5)/IntraLATA Toll Traffic” shall mean for purposes of this Attachment, (i) Section 251(b)(5) Traffic, (ii) ISP-Bound Traffic, (iii) Optional EAS traffic, (iv) FX or virtual FX traffic (that may also fall under (i), (ii), or (iii)), (v) Transit Traffic, (vi) out of area traffic, (iii) IntraLATA Toll Traffic originating from an end user obtaining local dialtone from CLEC where CLEC is both the Section 251(b)(5) Traffic and intraLATA toll  provider, and/or (iv) IntraLATA Toll Traffic originating from an end user obtaining local dialtone from SBC-MISSOURI where SBC-MISSOURI is both the Section 251(b)(5) Traffic and intraLATA toll provider.

2.8 [For Xspedius] Where traffic is exchanged using a two-way trunking arrangement, SBC MISSOURI shall interconnect to the CLEC/XSPEDIUS network (i.e., establish a POI) for the delivery of traffic to CLEC/XSPEDIUS at the same POI CLEC/XSPEDIUS establishes for the delivery of CLEC’s/XSPEDIUS’ traffic to SBC MISSOURI.  Where traffic is exchanged using a one-way trunking arrangement (including two-way trunks used to carry one-way directionalized traffic), SBC MISSOURI shall interconnect to the CLEC/XSPEDIUS network (i.e., establish a POI) for the delivery of 251(b)(5)/Toll Traffic originating on the SBC MISSOURI network or routed through the SBC MISSOURI’s transit tandem by third party carriers at such points as may be mutually agreed to between the Parties or, lacking mutual agreement, at the Xspedius collocation serving as the POI for the delivery of Xspedius traffic to SBC.



	a. Coalition

The Coalittion asserts that SBC has negotiated the terms of the transit service in the negotiations for this agreement and disputes SBC’s claim that this is a non-arbitrable issue. Transit service is a switching and transport function that is provided by one carrier (Carrier A) that allows the local traffic originated by a customer of another carrier (Carrier B) to be delivered to a third carrier (Carrier C) through a tandem of Carrier A. SBC in many cases provides the tandem functionality between ILECs when they share a mandatory local calling area or when they share an optional EAS calling area.  

SBC asserts that Transit is not a Section 251 service and that SBC has no obligation to provide this service.  The CLECs take the position that (1) SBC’s legal position is wrong, and (2) even if SBC’s legal position were correct, because Section 251 services and Transit services must utilize the same facilities, it is appropriate for this contract to address how Transit traffic will be handled, especially when it is inextricably intermingled with other Section 251 traffic.
The reality is that the parties are just arguing over the price.  SBC appears willing to offer the service if it can name the price, and the prices that it has proposed have been between five and ten times TELRIC cost. CLECs and other ILECs are dependent on this tandem functionality in order to operate efficient networks.  If tandem functionality is not available, or if it is overpriced, CLECs will be forced to make inefficient network decisions.  In addition, there is not any evidence that SBC is proposing these same charges for other ILECs to which SBC provides tandem services.

Land Direct at 23-28. 
Land Rebuttal at 19-22.

b. Coalition and Xspedius

Transit traffic properly belongs in the definition of Section 251(b)(5)/IntraLATA Toll Traffic. There is no doubt that local interconnection trunk groups will carry Transit traffic.  In the transit attachment that SBC proposed, there is no suggestion that separate trunking should be required.  This issue is primarily a compensation issue for Attachment 12.  The CLECs take the position that (1) SBC’s legal position is wrong, and (2) even if SBC’s legal position were correct, because Section 251 services and Transit services must utilize the same facilities, it is appropriate for this contract to address how Transit traffic will be handled, especially when it is inextricably intermingled with other Section 251 traffic.

The Interconnection Agreement not limit its application to only those calls that originate and terminate within SBC’s incumbent territory.  It should apply to all calls between SBC and a CLEC regardless of the location of the CLEC’s customer.  The CLECs’ proposed language incorporates the same language that is contained in the present O2A, and which appropriately sets the stage as to when a CLEC may pursue interconnection pursuant to Attachment 11.

Falvey Direct at 9-19.
Falvey Rebuttal at 12-14

Land Rebuttal at 19-22. 


	1.10 “Local Interconnection Trunk Groups” are two-way trunk groups used to carry Section 251(b)(5)/IntraLATA Toll Traffic between CLEC end users and SBC MISSOURI end users.

1.16
“Section 251(b)(5)/IntraLATA Toll Traffic” shall mean for purposes of this Attachment, (i) Section 251(b)(5) Traffic, (ii) ISP-Bound Traffic, (iii) IntraLATA Toll Traffic originating from an end user obtaining local dialtone from CLEC where CLEC is both the Section 251(b)(5) Traffic and intraLATA toll  provider, and/or (iv) IntraLATA Toll Traffic originating from an end user obtaining local dialtone from SBC-MISSOURI where SBC-MISSOURI is both the Section 251(b)(5) Traffic and intraLATA toll provider.


	a.  It is SBC MISSOURI’s position that this issue is not arbitrable because neither Section 251(b) or (c), nor any other provision of the Act requires ILECs to provide transit service. Pursuant to the Fifth Circuit’s recent decision in Coserv LLC v. Southwestern Bell Telephone Co., 350 F.3d 482 (5th Cir. 2003) (“Coserv”), non-251(b) and (c) items are not arbitrable, unless both parties voluntarily consent to the negotiation/arbitration of such items. 

b. If the Commission determines that this issue is arbitrable, SBC urges the Commission to reject CLEC’s language. SBC’s position is that Section 251(b)(5) Traffic does not include Transit Traffic.  Section 251(b)(5) traffic is traffic exchanged between the parties while Transit Traffic originates from a third party transits SBC’s network and terminates to CLEC and vice versa.  Defining transit traffic as 251(b)(5) traffic would shift reciprocal compensation obligations onto the transiting carrier on behalf of the originating carrier.  CLEC should not be allowed to shift such an obligation onto SBC.

McPhee Direct 47-57
McPhee Rebuttal 10-12


	

	Should terms and conditions relating to Section 251(a) interconnection be addressed in a separate Out of Exchange Appendix?


	6
	NIA

1.16
	1.16 “Section 251(b)(5)/IntraLATA Toll Traffic” shall mean for purposes of this Attachment, (i) Section 251(b)(5) Traffic, (ii) ISP-Bound Traffic, (iii) Optional EAS traffic, (iv) FX or virtual FX traffic (that may also fall under (i), (ii), or (iii)), (v) Transit Traffic, (vi) out of area traffic, (iii) IntraLATA Toll Traffic originating from an end user obtaining local dialtone from CLEC where CLEC is both the Section 251(b)(5) Traffic and intraLATA toll  provider, and/or (iv) IntraLATA Toll Traffic originating from an end user obtaining local dialtone from SBC-MISSOURI where SBC-MISSOURI is both the Section 251(b)(5) Traffic and intraLATA toll provider.
	The Coalition’s proposed inclusion of out of area traffic in the definition does not suggest terms and conditions that may be addressed in a separate Out of Exchange Appendix. The Coalition’s language properly defines the list of traffic that should be included in the defined term.

The CLECs want (1) to be able to interconnect with SBC once, both for communications between consumers within SBC’s incumbent territory, as well as for communications between SBC customers and customers of CLECs who may be in non-SBC areas, and (2) to have the same terms, conditions and rates apply for interconnected services, regardless of whether the CLEC customer is in SBC or other ILEC area.  

The CLECs’ positions are:  (1) SBC is wrong in its legal interpretations – interconnection requirements in the FTA are not limited to only calls that both originate and terminate within SBC’s incumbent area, (2) as a practical matter, we cannot have different regulations applying between SBC and non-SBC exchanges as we do within SBC service area, (3) it is inefficient to the point of being ludicrous to suggest that two different interconnection agreements must be negotiated, arbitrated, and signed in order for a CLEC to serve both in SBC area and in non-SBC area, (4) SBC has offered terms and conditions for “OELEC” – Out of Exchange LEC interconnection in the negotiations for this agreement and by doing so has opened this topic for arbitration in this proceeding, and (5) even if SBC’s legal position were correct, it must be recognized that non-Section 251 services will be intermingled with Section 251 services, and there is nothing wrong with this agreement addressing how that intermingling will occur.

Even if a the parties were to use a separate agreement for OE LEC calls, there would still need to be provisions in an interconnection agreement that deal with out-of-area calling.  For example, the interconnection agreement would need to state whether interconnection trunk groups can or cannot be used to carry out-of-area calls, whether leased facilities purchased pursuant to the interconnection agreement can be utilized to carry out-of-area calls, whether collocation space leased for purposes of interconnection can be utilized to pass out-of-area calls, whether the same intraLATA toll network can be utilized to connect to out-of-area intraLATA toll calls, and whether the record keeping and compensation arrangements spelled out in the interconnection agreement are applicable to out-of-area calls.  When the interconnection agreement is totally silent on these issues, SBC’s proposal inserts vagueness into the agreement and creates opportunities for disputes to arise later.

The OE LEC agreement SBC proposes appears to be a short document that says all provisions of the Interconnection Agreement are applicable to out-of-area calls. The parties should not be required to have two agreements to state this. In addition, the Interconnection Agreement should not limit its application only to those calls that originate and terminate within SBC’s incumbent territory.  It should apply to all calls between SBC and a CLEC regardless of the location of the CLEC’s customer.  The CLECs’ proposed language incorporates the same language that is contained in the present O2A, and which appropriately sets the stage as to when a CLEC may pursue interconnection pursuant to Attachment 11.

Kohly Direct at 9-14.
	1.16 “Section 251(b)(5)/IntraLATA Toll Traffic” shall mean for purposes of this Attachment, (i) Section 251(b)(5) Traffic, (ii) ISP-Bound Traffic (iii) IntraLATA Toll Traffic originating from an end user obtaining local dialtone from CLEC where CLEC is both the Section 251(b)(5) Traffic and intraLATA toll  provider, and/or (iv) IntraLATA Toll Traffic originating from an end user obtaining local dialtone from SBC-MISSOURI where SBC-MISSOURI is both the Section 251(b)(5) Traffic and intraLATA toll provider.
	SBC MISSOURI has offered CLEC Coalition a separate appendix governing out of exchange traffic (OE-LEC). It is not appropriate to address OE-LEC traffic in Appendix NIA because Appendix NIA is only applicable to SBC’s incumbent territory. SBC’s obligations under the FTA are only as extensive as its ILEC territory.

McPhee Direct 64-70
	

	Should Optional EAS traffic be included in the definition of “Section 251(b)(5)/IntraLATA traffic?”
	7


	Section

1.16
	1.16 “Section 251(b)(5)/IntraLATA Toll Traffic” shall mean for purposes of this Attachment, (i) Section 251(b)(5) Traffic, (ii) ISP-Bound Traffic, (iii) Optional EAS traffic, (iv) FX or virtual FX traffic (that may also fall under (i), (ii), or (iii)), (v) Transit Traffic, (vi) out of area traffic, (iii) IntraLATA Toll Traffic originating from an end user obtaining local dialtone from CLEC where CLEC is both the Section 251(b)(5) Traffic and intraLATA toll  provider, and/or (iv) IntraLATA Toll Traffic originating from an end user obtaining local dialtone from SBC-MISSOURI where SBC-MISSOURI is both the Section 251(b)(5) Traffic and intraLATA toll provider.
	Yes. The Coalition’s language properly defines the list of traffic that should be included in the defined term. The Coalition’s intention is to make it clear that optional EAS traffic is included in this section.

The Coalition’s intention is to make it clear that optional EAS (optional MCA) traffic is included within this definition.  

Land Direct at 29.
	1.16 “Section 251(b)(5)/IntraLATA Toll Traffic” shall mean for purposes of this Attachment, (i) Section 251(b)(5) Traffic, (ii) ISP-Bound Traffic (ii) intraLATA FX or virtual FX traffic (iii) IntraLATA Toll Traffic originating from an end user obtaining local dialtone from CLEC where CLEC is both the Section 251(b)(5) Traffic and intraLATA toll  provider, and/or (iv) IntraLATA Toll Traffic originating from an end user obtaining local dialtone from SBC-MISSOURI where SBC-MISSOURI is both the Section 251(b)(5) Tra
	No. Optional EAS is not prescribed by the MISSOURI Commission. As such, SBC recommends striking all references to such service throughout the document

McPhee Direct 12
	

	Should the interconnection agreement require SBC to interconnect with CLEC via a third party carrier and send traffic destined to CLEC through a third party transit provider?
	8
	NIA

2.1
	2.1 CLEC may utilize facilities of third parties to satisfy all requirements herein, and SBC shall, if requested by CLEC, route section 251(b)(5) traffic, ISP Bound traffic, Optional EAS traffic or intraLATA toll traffic that is dialed to CLECs customers to Points of Interconnection of another provider for transiting to CLEC, provided such Point(s) of Interconnection comply with requirements in this agreement and provided that CLEC does not have trunking of its own to the same local calling areas.  SBC also shall, if requested by CLEC, and if CLECs circuits are busy, route overflow traffic to a third party provider/s Point(s) of Interconnection, provided such Point(s) of interconnection comply with requirements herein.  SBC shall accept CLECs traffic routed by way of a third party’s Point of Interconnection, provided such Point of Interconnection complies with requirements herein and provided that CLEC’s traffic complies with the requirements herein.  

	Yes. CLECs are seeking (1) to be allowed to utilize each other’s networks where they choose to do so for Interconnection Trunking, and (2) that they be permitted to offer tandem switching services that compete with the tandem and transit services that SBC offers.  

A CLEC should be permitted to route its traffic by way of another CLEC if it wishes. This would permit much more efficient use of trunk groups and would save both SBC and CLECs money. For example, if a CLEC wanted to open a NPA/NXX in a town where another CLEC already had trunking, they may negotiate an arrangement wherein SBC would be requested to route one CLEC’s calls to the other’s trunk group.  The two CLECs would work out the details as to how those calls are completed.

It is a natural step in the evolution of competition that CLECs who have extensive local networks may offer connectivity to other CLECs. This promotes efficient use of facilities, as a single large trunk group serving multiple CLECs is much more efficient than if each is required to establish its own smaller groups. Long distance competition developed this way.  SBC’s historic refusal to allow tandem overflow on non-metropolitan end offices has caused trunking inefficiencies in connecting to these offices, and the use of other CLEC networks for tandem type overflow can reduce trunking costs considerably for all parties.  We have attempted to accommodate SBC objections that it would be inefficient to utilize a third party when direct connections exist, and we agree that if direct connections exist, use of a third party should be reserved for overflow situations only.

If CLECs are allowed to designate third party CLECs to carry their traffic, SBC will have the same choices that it offers CLECs.  It can route the traffic from its customers to the CLEC customers via the third party and pay transit rates, or it can request to directly connect with the CLEC at a mutually agreed location.

SBC is seeking to maintain a defacto monopoly on transiting and indirect connections.  By refusing to allow its traffic to transit third party tandems, SBC has assured that those tandems will not be economically viable for a long time, if ever, and has assured that a CLEC seeking transiting service will have no choice except SBC for that purpose.

Land Direct at 30-33. 
Land Rebuttal at 25-27. 


	INTENTIONALLY LEFT BLANK
	The purpose of the Interconnection Agreement is to establish the rates, terms, and conditions for direct interconnection between SBC MISSOURI and CLEC pursuant to Section 251(b) and (c) , including designation of the POI and trunking requirements.  SBC MISSOURI agrees that CLEC may purchase third party facilities to reach the CLEC designated POI that has been established on SBC MISSOURI’s network.  Section 251(c)(2) obligates the Incumbent to provide direct interconnection within its network to CLEC.  CLEC can not require SBC MISSOURI to use a third-party transit provider to   deliver traffic to CLEC. 

McPhee Direct 47-57
	

	Should the Parties establish additional POIs when  traffic levels through the existing POI exceed 24 DS1s at peak?


	9
	NIA

1.18

2.2 et seq
	2.2 The Parties will interconnect their network facilities at a minimum of one CLEC designated Point of Interconnection (POI). Neither party shall be required to establish more than one POI per LATA and POIs shall be established pursuant to Section 2.8.
	No.  SBC’s proposed requirement that CLECs establish additional POIs in a LATA is contrary to current law and public policy. Under the FCC’s rules, CLECs have the right to select a single POI. SBC’s proposed additional POI requirement conflicts with a CLEC’s ability to select, unconditionally, a single POI and requires CLECs to duplicate SBC’s network, rather than utilizing efficiencies available in the use of a single POI per LATA. The CLEC, not SBC, should decide how to manage its network and the growth or contraction of its network.

SBC fails to offer evidence to show that single POIs are not technically feasible or that a single POI method of interconnection would result in specific and significant adverse network reliability impacts. The CLEC Coalition proposes that CLECs be required to establish only one POI per LATA. The CLEC Coalition’s contract language establishes a CLEC’s right to choose any single POI that is technically feasible. The Commission should approve the Coalition’s proposed language because it properly allows CLECs to choose a single POI per LATA.

The FCC has consistently applied the Act to prevent ILECs from increasing a CLEC’s costs by requiring multiple points of interconnection. In its Texas 271 Order, the FCC stated that Section 251 of the Act gives competing local service providers the option to interconnect at as few as one technically feasible point within each LATA. The FCC stated that CLECs “may select the most efficient points at which to exchange traffic with incumbent LECs, thereby lowering the competing carriers’ cost of, among other things, transport and termination.”

The FCC has ruled that “Section 251, and our implementation rules, require an incumbent LEC to allow a competitive LEC to interconnect at any technically feasible point. This means that a competitive LEC has the option to connect at only one technically feasible point in each LATA.” Local Competition Order at paras. 172 and 209.

The U.S. District Court, and then the Fifth Circuit Court of Appeals, recently upheld a CLEC’s right to establish one POI per LATA and that each party is obligated to transport its originating traffic to the POI. In summarizing the District Court’s actions, the Fifth Circuit Court of Appeals stated, “The district court granted AT&T’s motion for summary judgment, declaring that the Act gives AT&T the right to select any technically feasible POI.” Southwestern Bell Tel. Co. v. Public Utilities [sic] Comm’n, 348 F. 3d 482, 485 (5th Cir. 2003).

Recently, in its Virginia Arbitration Order, the Federal Communications Commission (“FCC”) reinforced this point: “Under the Commission’s rules, competitive LECs may request interconnection at any technically feasible point. This includes the right to request a single point of interconnection in a LATA.”

The Virginia Arbitration Order is very important. The FCC’s Wireline Competition Bureau, acting under delegated authority from the full Commission and, thus, speaking as the FCC addressed many of these same issues in the Virginia arbitration proceeding and in the Virginia arbitration order. The FCC’s order provides clarity and guidance for the Commission in deciding the same issues in MISSOURI. The Virginia Arbitration Order is important and provides explicit direction to state commissions because the very staff that promulgated the FCC’s rules interpreted them and applied those rules in the Virginia arbitration case, and second, the Bureau had been designated by the Commission to decide these orders on its behalf. Thus, the Bureau’s decisions in the arbitration order are relevant and cannot be ignored.

The Fifth Circuit Court of Appeals found requirements that CLECs be held financially responsible for costs on SBC’s side of a POI to be unlawful. Thus, SBC’s financial responsibility proposal for interconnection arrangements is directly contrary to prior court decisions. A summary of SBC’s obligation to provide network interconnection is contained in the Fifth Circuit’s decision. Southwestern Bell Tel. Co. v. PUC, 348 F. 3d at 486 and 487.
SBC further claims that customer locations and CLEC switch locations are not “on its network.” SBC’s position is directly contrary to its representation in Texas PUC Docket No. 28021 that customer locations are an acceptable location for Points of Interconnection. SBC confuses and mismatches terminology. UNEs are mandated to be provided on SBC’s local network. The FTA mandates that interconnection, and POIs, are to be allowed anywhere technically feasible on SBC’s network (with no restriction to SBC’s local network).

While SBC claims that it is proposing language that is “very similar” to the Texas Commission-approved multiple-POI language in its MCIW decision, the proposed contract language before the Commission unacceptably requires additional POIs at end offices, which were not required in the MCIW decision cited by SBC. Furthermore, the proposed language requires CLECs to implement more additional POIs than the MCI language because the MCI language limits the additional POIs to only SBC tandem switch locations while the SBC-proposed language in this proceeding could potentially require a much greater number of POIs. 

SBC’s arguments that a single POI per LATA was only intended to be a “market entry” vehicle are absolutely baseless. There is no limitation on single POIs to CLECs that are “entering a market.” This is merely SBC’s attempt to phase out its SPOI obligation over time, when in fact no such phase-out has ever been envisioned under the law. A CLEC may voluntarily agree to more than one POI, but a single POI is currently the law. The FCC ruled that “Section 251, and our implementation rules, require an incumbent LEC to allow a competitive LEC to interconnect at any technically feasible point. This means that a competitive LEC has the option to connect at only one technically feasible point in each LATA.” Local Competition Order at paras. 172 and 209.

SBC and CLECs have operated and interconnected under the single POI regime for years without adverse effects. If additional POIs were in CLECs’ best interests and the case for additional POIs were as compelling as SBC states, CLECs would not join together to oppose SBC’s proposal. When financial and network considerations lead CLECs to establish additional POIs, they will do so. CLECs must continue to have the right to make the determination of when additional POIs are beneficial to the CLEC.

Because there is no support in the Act or the FCC regulations to allow SBC to require additional POIs, the Commission should implement the simple single POI concept as embodied in the FCC rules. SBC’s proposed language should be rejected. The Commission should approve the Coalition’s proposal to allow CLECs to establish a single POI in a LATA.
Land Direct at 10-17. 
Land Rebuttal at 10-15. 

Falvey Rebuttal at 14-16.
	1.18 A “Tandem Serving Area” or “TSA” is  an SBC MISSOURI area defined by the sum of all local calling areas served by SBC MISSOURI End Offices that subtend an SBC MISSOURI tandem for Section 251(b)(5)/IntraLATA Toll Traffic as defined in the LERG.
2.2 The Parties will interconnect their network facilities at a minimum of one CLEC designated Point of Interconnection (POI) within SBC MISSOURI’s network in the LATA where CLEC Offers Service.  

2.2.1
A “Single POI” is a single point of interconnection within a LATA on SBC MISSOURI’s  network that is established to interconnect SBC MISSOURI’s network and CLEC’s network for the exchange of Section 251(b)(5)/IntraLATA Toll Traffic.


2.2.2
The Parties agree that CLEC has the right to choose a single POI  or multiple POIs.

2.2.3
When CLEC has established a Single POI (or multiple POIs) in a LATA,  CLEC agrees to establish an additional POI(s): 

(i) 
in any SBC MISSOURI  TSA separate from any existing POI arrangement when traffic to/from that  SBC MISSOURI TSA exceeds twenty-four (24) DS1s at peak over three (3) consecutive months, or 

(ii) at an SBC MISSOURI End Office in a local calling area not served by an SBC MISSOURI tandem for Section 251(b)(5)/IntraLATA Toll Traffic when traffic to/from that local calling area exceeds twenty-four (24) DS1s at peak over three (3) consecutive months. 

 2.2.4
The additional POI(s) will be established within 90 days of notification that the threshold has been met. 

	Yes. SBC has offered CLEC the option to establish one POI in the LATA until such time as CLEC reaches 24 DS1s worth of traffic to another Tandem Serving Area or an End Office not served by an SBC  tandem for Section 251(b)(5)/IntraLATA Toll traffic.  

Previously other Commissions have recognized that, while a single POI may be appropriate for entry into a new market, there is a point at which a single POI is no longer appropriate.  As stated by the Texas Commission in Docket No. 21791,  “While the establishment of a single POI  may be efficient during initial market entry, once growth accelerates, what was initially economically efficient may become extremely burdensome for one party.  Although the FCC’s First Report and Order expressly provides for interconnection at any technically feasible point, it does not appear to state that only one POI is required.”

Accordingly, when traffic levels rise after market entry, facilities should change to reflect and account for the increased traffic volume.  This necessarily means creation of additional POIs. If additional POIs are not created, a carrier is putting the reliability of both networks in a vulnerable position. With a single POI arrangement, a catastrophic failure at that single POI location, such as a fire, network failure, or other disaster, could completely isolate that carrier’s network from the PSTN.  While the PSTN contains many built-in redundancies to protect itself from such catastrophic events, the PSTN cannot guarantee protection from a single point of failure to a carrier that chooses to place all of its access to the PSTN through a single POI.  

Additionally, problems in one carrier’s network can create a backlash into other carrier’s networks, causing blocked calls.  Blocking calls has an exponential effect due to customer attempts to redial the telephone number.  Any long range planning of a telecommunications carrier’s network should include redundant protections on behalf of that carrier’s end users as well as the general public’s safety.  The successful completion of calls, including 911 emergency calls, for any carrier’s end users demands nothing less.

Hamiter Direct 6-7, 85-94
Hamiter Rebuttal 44-66


	

	(a)

Should CLEC be required to interconnect on SBC MISSOURI’s network?

b)

Xspedius 

Should each party be financially responsible for the transport of its traffic from the POI to the other party’s switch?
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2.2

2.4

 2.8


	2.4 POIs, which may be CLEC’s switch location, shall be established at any technically feasible point inside the geographical areas in which SBC MISSOURI is the franchised Incumbent LEC and within SBC MISSOURI’s network.

2.8 [For Xspedius] Where traffic is exchanged using a two-way trunking arrangement, SBC MISSOURI shall interconnect to the CLEC/XSPEDIUS network (i.e., establish a POI) for the delivery of traffic to CLEC/XSPEDIUS at the same POI CLEC/XSPEDIUS establishes for the delivery of CLEC’s/XSPEDIUS’ traffic to SBC MISSOURI.  Where traffic is exchanged using a one-way trunking arrangement (including two-way trunks used to carry one-way directionalized traffic), SBC MISSOURI shall interconnect to the CLEC/XSPEDIUS network (i.e., establish a POI) for the delivery of 251(b)(5)/Toll Traffic originating on the SBC MISSOURI network or routed through the SBC MISSOURI’s transit tandem by third party carriers at such points as may be mutually agreed to between the Parties or, lacking mutual agreement, at the Xspedius collocation serving as the POI for the delivery of Xspedius traffic to SBC.

2.8 [For Xspedius] In addition, each Party will be responsible to provide the necessary equipment and facilities on its side of its switch. Each Party will be responsible to pay for transport of its traffic from the POI to the other Party’s switch at UNE dedicated transport rates, including UNE multiplexing rates.  Such facilities shall be provided at the rates, terms and conditions set forth in this Agreement and consistent with applicable law. . If either Party transports its own traffic to the other Party’s switch location but is not collocated at the switch, such Party will pay entrance facilities to access the other Party’s switch at charges per Attachment 6: UNE, Schedule of Prices.


	a)  Yes.  CLECs contend that SBC is required to allow interconnection at any point on its network. The Coalition proposes to allow CLECs to designate as a POI a CLEC’s switch at a customer location. The CLECs proposals here are a continuation of provisions in the O2A, and language that has been included in some negotiated agreements with a minor clarification.  The CLEC Coalition proposals are intended to make the agreement more clear and less subject to arbitrary interpretations by SBC.  

CLECs seek clarification that a CLEC may establish a POI at SBC’s fiber network facilities located at the CLEC’s switch site because technically feasible customer locations are an acceptable location for Points of Interconnection. SBC has located fiber terminals at most, if not all, buildings where CLECs have switches.  New facilities would not be required to permit CLECs to connect at these locations.  If a CLEC switch is at a location where SBC has fiber cable, establishing Interconnection at that point is technically feasible. If the Commission agrees that Interconnection at CLEC switch locations is technically feasible, then the FTA requires that the CLEC be permitted to interconnect at that location.

SBC now claims, incorrectly, that “its network” is only its interoffice facilities and central office switches, therefore CLEC customer locations and CLEC switch locations are not “on its network.” SBC confuses the requirements applicable to its network for purposes of interconnection with the requirements applicable its local network for purposes of providing UNEs.

For provision of UNEs, SBC is only required to make services available from its local and interoffice networks, which specifically exclude entrance facilities (those facilities which connect SBC switches to CLEC switches). For purposes of interconnection, there is no limitation to provision of services on SBC’s “local” network, but instead a requirement that it must allow a CLEC to connect “within the carrier’s network.”

The FCC states that interconnection must occur within the local exchange carrier’s network. Had the FTA intended to limit a CLEC’s ability to interconnect to SBC’s interoffice network only, then the FTA language would have had to say “within the carrier’s local network,” which it does not. This means that interconnection may occur on the local exchange carrier’s non-local network, comprised of interoffice facilities and entrance facilities that connect CLEC switches to ILEC switches.  The FCC did not alter its previous finding that provision of Entrance Facilities for UNEs is technically feasible, it just chose to withdraw them as a UNE because of its current interpretation of the “impair” standard. This means that interconnection at CLEC switch locations via entrance facilities is still considered to be “technically feasible.”

CLECs request that the Commission clarify that a CLEC may establish a POI at the CLEC’s switch if SBC has network facilities present at the CLEC’s switch location.

Land Direct at 33-39
Land Rebuttal at 16-18. 

b) For Xspedius

Xspedius positions is that each party is financially responsible to transport its traffic from the POI to the other party’s switch. Although a POI may be established separate from one party’s switch, the other party is still responsible to transport its own traffic to the other party’s switch. A LEC may not assess charges on any other telecommunications carrier for telecommunications traffic that originates on the LEC’s network. The Commission should require SBC to assume financial responsibility for the transportation of SBC-originated traffic from the POI to the CLEC switch. It can best do that by approving the interconnection agreement language proposed by Xspedius.

SBC’s refusal to pay for the transport of its traffic to the CLEC switch requires the CLEC to unfairly bear the costs of transporting SBC-originated traffic to its switch for termination. SBC proposes a POI arrangement that would require the CLEC to establish the necessary trunk groups to SBC’s local tandem(s) (where they exist), or to each SBC end office (where there is no SBC local tandem). The arrangement proposed by SBC would require that every POI be located in an SBC wire center, and that the CLEC either provide or pay for all facilities between the POI and the CLEC switch. This would effectively inappropriately force the CLEC to bear the costs of facilities used by SBC in the delivery of its Traffic to the CLEC’s network.

As Xspedius witness Falvey explains, CLECs typically exchange traffic with SBC at the SBC tandem switch where the CLEC has paid to establish a collocation arrangement. The collocation arrangement often serves as the POI in a particular LATA. The SBC-originated traffic that terminates on the CLEC network must be transported from the POI to the CLEC switch. SBC is obligated to bear the cost of delivering its customers’ originating traffic to the CLEC’s network i.e., the CLEC switch, for termination to the CLEC’s customers just as a CLEC delivers its customer’s traffic to SBC’s switch in the SBC central office. Because CLECs generally cannot switch the SBC-originated traffic at the POI (and indeed, are prohibited from locating a switch at the collocation), the SBC-originated traffic must be transported to the CLEC switch for switching and termination. The CLEC switch is the point where SBC’s financial liability terminates, not the POI, which is located, entirely at the CLEC’s expense, at SBC’s “doorstep.”

The methods proposed by Xspedius are appropriate, balanced, and fair to the CLECs and SBC, and encourage both LECs to work cooperatively to establish the most efficient trunking network in accordance with accepted industry practices. In addition, the methods proposed by Xspedius are in accord with the federal rules.

Falvey Direct at 19-21.
Falvey Rebuttal at 7-12.


	2.2 The Parties will interconnect their network facilities at a minimum of one CLEC designated Point of Interconnection (POI) within SBC MISSOURI’s network in the LATA where CLEC Offers Service.  

2.4 POIs, shall be established at any technically feasible point inside the geographical areas in which SBC MISSOURI is the franchised Incumbent LEC and within SBC MISSOURI’s network


	Yes. Under 251(c)(2) CLEC may only interconnect with SBC on SBC’s network.  CLEC proposes to interconnect at the CLEC switch locations which are outside of SBC’s network. 

47 CFR Section 51.305 provides  that an incumbent shall provide interconnection with the incumbent LEC’s network at any technically feasible point within the incumbent LEC’s network.   CLEC switch locations are not within SBC MISSOURI’s network and therefore are not valid points of interconnection. 

Hamiter Direct 6-7, 85-100

McPhee Direct 69-70
Hamiter Rebuttal 44-66


	

	Should a non-251(b) or (c) service such as leased facilities be arbitrated in a Section 252 arbitration proceeding?

(b)Should CLEC be financially responsible for interconnection facilities on its side of  the point of interconnection?
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2.6

2.6 Xspedius

2.8 Xspedius

2.11 Xspedius

11.0 Xspedius
	2.6 SBC will reimburse CLEC for its use of any and all facilities carrying SBC traffic between the collocation space and the POI

2.6 XSPEDIUS

SBC will reimburse CLEC for its use of any and all facilities carrying SBC traffic from the POI to the Xspedius switch. 
2.8 [For Xspedius] Where traffic is exchanged using a two-way trunking arrangement, SBC MISSOURI shall interconnect to the CLEC/XSPEDIUS network (i.e., establish a POI) for the delivery of traffic to CLEC/XSPEDIUS at the same POI CLEC/XSPEDIUS establishes for the delivery of CLEC’s/XSPEDIUS’ traffic to SBC MISSOURI.  Where traffic is exchanged using a one-way trunking arrangement (including two-way trunks used to carry one-way directionalized traffic), SBC MISSOURI shall interconnect to the CLEC/XSPEDIUS network (i.e., establish a POI) for the delivery of 251(b)(5)/Toll Traffic originating on the SBC MISSOURI network or routed through the SBC MISSOURI’s transit tandem by third party carriers at such points as may be mutually agreed to between the Parties or, lacking mutual agreement, at the Xspedius collocation serving as the POI for the delivery of Xspedius.

2.8 [For Xspedius] In addition, each Party will be responsible to provide the necessary equipment and facilities on its side of its switch. Each Party will be responsible to pay for transport of its traffic from the POI to the other Party’s switch at UNE dedicated transport rates, including UNE multiplexing rates.  Such facilities shall be provided at the rates, terms and conditions set forth in this Agreement and consistent with applicable law. . If either Party transports its own traffic to the other Party’s switch location but is not collocated at the switch, such Party will pay entrance facilities to access the other Party’s switch at charges per Attachment 6: UNE, Schedule of Prices.


2.11
[For Xspedius] If the CLEC agrees to the use of a two-way trunk for transport of traffic between the POI and the CLEC’s switch, the parties will share proportionately, based on each party’s share of the traffic carried on the trunk, the financial responsibility for the cost of the two-way trunk.   

11.0 [For Xspedius] CLEC/XSPEDIUS may, at its sole discretion, combine UNE Dedicated Transport with Special Access Facilities provided by SBC MISSOURI for the provision of interconnection trunking.  


	The Coalition asserts that SBC has negotiated this issue during the negotiations for this agreement and disputes that the issue is not arbitrable. The use of facilities is an integral part of the interconnection procedures addressed in this attachment. Addressing in this proceeding the  reimbursement of expenses that may be incurred outside of a party’s 252 obligations does not constitute an arbitration of the terms and conditions of the service that is related to the expense but instead establishes the obligations of the parties under this agreement. 

The Triennial Review Order allows commingling of services.  To the extent that a CLEC has a “qualifying service,” it may order a UNE to provision that service and it may provide other services over that UNE.  Such other services could be interconnection trunking, or services that were previously provided over special access. This portion of the TRO was not vacated by the D.C. Circuit Court of Appeals.

This issue is more appropriately addressed in Attachment 12, but the Coalition makes the point that SBC made this proposal in negotiations for this agreement, and the parties negotiated this point in the context of their Section 252 negotiations.  Pursuant to the CoServ case that SBC cites, if this subject has been negotiated in the context of negotiating a Section 252 interconnection agreement, then it is arbitrable.  

SBC is the only provider with connectivity to the suburban and rural exchanges.  The FTA provides that a CLEC may lease facilities for interconnection at cost-based (TELRIC) rates. Special access rates can be as much as 1400% higher than the TELRIC-based UNE rates.  CLECs are proposing that the same provisions that are in the O2A today be continued and that to the extent that CLECs need to lease facilities to connect to Points of Interconnection (POIs), they be permitted to do so at UNE/TELRIC rates.  The FCC’s Triennial Review Remand Order, at paragraph 140, requires that the ILEC make available facilities necessary for interconnection at TELRIC-based rates.

A CLEC will have many different kinds of circuits connecting from its switch to the SBC serving wire center.  For example, there will be circuits used for trunking (to connect the CLEC switch to ILEC switches so that local calls can cross between the two networks).  There will also be circuits to connect to the access tandem, so that calls to and form interexchange carriers can complete, trunks to 911, to directory assistance, to choke trunk groups, and then there are many circuits going from the CLEC switch, through the serving wire center of SBC and on to the CLEC customers.  SBC has at times refused to allow a CLEC to utilize the same facility that spans from the CLEC switch to the serving wire center to carry all of the above circuits.  SBC has at times insisted that the CLEC order one facility at special access rates for the switched access traffic, another facility at TELRIC (UNE) prices for local trunking, and a separate facility at UNE prices for the circuits that connect to customers.  This often results in utilizing three times as many facilities and is extremely wasteful, and runs up the costs that the CLEC must incur.  The FCC appears to have recognized the problem and instructed that CLECs be allowed to combine different types of services on the same facility.

If a CLEC has a legitimate need for a facility, such as DS3 transport (where allowed under the FCC’s new rules) in order to provide local exchange service, and if a portion of that DS3 is spare (not needed to provide the local services, it can be utilized for other purposes) it very likely has other needs that the spare capacity can be used for, such as interconnection trunking, private line type services, etc.  An ISC that does not provide local service would not be eligible to purchase anything at UNE prices.  A CLEC would not, pursuant to the FCC order and under terms that we agree with, be allowed to purchase a UNE and provide the entire service to an IXC – that services would have to be used by the CLEC – not exclusively - to provide local exchange services.

A DS3 has 28 times the capacity of a DS1.  In most cases, a DS3 costs about 8 times the price of a DS1.  So any time that a CLEC needs more DS1s than what a DS3 costs, it will order a DS3 and then look for uses that can be made for the unused capacity.  If a CLEC needed 8 DS1s for trunking, 8 for local service to customers, 8 for special services (DA, Operator, connections to IXCs, etc.), it makes no sense to require it to purchase 3 DS3s.  It should be allowed to purchase a single DS3 at UNE rates and use it for any purpose it wishes.

Land Direct at 40-43.

Xspedius

See discussion of NIA Issue No. 13. The point of financial responsibility should be the party’s switch, not the POI. The vast majority of traffic being transported from the POI to the Xspedius switch is SBC-originated traffic. One-way trunks make the obligations crystal clear:  Xspedius pays for the cost of carrying its traffic to SBC’s switch on one-way trunks paid for by Xspedius, and SBC pays the cost of carrying its traffic to Xspedius’ switch on one-way trunks paid for by SBC.

Falvey Direct at 9-19.
Falvey Rebuttal at 7-12.


	2.6 Intentionally Left Blank

2.8 Each Party will be responsible for providing the necessary equipment and facilities on their side of the POI.


	No. It is SBC MISSOURI’s position that this issue is not arbitrable because neither Section 251(b) or (c) , nor any other provision of the Act requires ILECs to provide  interconnection facilities on  the CLEC's side of the POI . Interconnection is defined as the linking of two networks. Nothing in the Act or FCC Orders speaks to facilities from the CLEC’s switch or point of presence to the POI. 

SBC should not be required to provide leased facilities at UNE based rates for facilities  outside of SBC MISSOURI’s network from CLEC’s switch or Point of Presence to the POI.  The FCC’s decision in the TRO,  re-defining UDT,  states that UDT only runs between SBC switches or wire centers, and entrance facilities no longer exist.  

It is SBC Missouri’s position that this issue is not arbitrable because neither Section 251, nor any other provision of the Act requires ILECs to provide  interconnection facilities on  the CLEC's side of the POI . Pursuant to the Fifth Circuit’s recent decision in Coserv LLC v. Southwestern Bell Telephone Co., 350 F.3d 482 (5th Cir. 2003)(“Coserv”), non-251(b) and (c) items are not arbitrable, unless both parties voluntarily consent to the negotiation/arbitration of such items..  Accordingly, the Commission must decline CLEC’s attempt to have the Commission arbitrate this issue. 

If the Commission determines that this issue is arbitrable, SBC urges the Commission to reject CLEC’s language, which seeks to impose TELRIC rates for a service that is not required under Section 251. As noted above, there are no provisions of the Act that require ILECs to provide lease transport facilities for the purpose of 251 (c)(2) interconnection.  Nor is there any FCC rule requiring ILECs to provide lease transport facilities for the purpose of 251 (c)(2) interconnection.   

Silver Direct 2, 5-6, 18-29

McPhee Direct  60-61

Silver Rebuttal  14-15


	

	Is SBC MISSOURI obligated to include terms and conditions for SS7 in the ICA outside of the FCC's rulings? 

Xspedius 

Should SBC be responsible to the CLEC if SBC uses CLEC-provided SS7 services?


	12

Xspedius Only
	NIA

2.9

2.10

 (misnumbered by CLEC)
	2.9 
[For Xspedius] If the parties agree to utilize the existing signaling interconnection trunking that is provided by CLEC/XSPEDIUS, SBC MISSOURI will compensate CLEC/XSPEDIUS for its proportionate share of the use of these interconnection trunks.  In addition, SBC MISSOURI will pay 100% of the charge for the XSPEDIUS STP port associated with the XSPEDIUS end of the D Link.  

2.10
[For Xspedius] If SBC MISSOURI chooses not to use the existing CLEC/XSPEDIUS D Links, SBC MISSOURI may order separate D Links between the CLEC/XSPEDIUS and SBC MISSOURI STPs.  CLEC/XSPEDIUS will bill SBC MISSOURI for those D Links pursuant to CLEC’s/ XSPEDIUS’s intrastate tariff.


	Xspedius

If the parties agree to utilize the existing signaling interconnection trunking, inclusion of Xspedius’ proposed terms will establish an efficient process for the parties to proceed under this agreement. FCC rules address the rate of a carrier providing transmission facilities dedicated to the transmission of traffic between two carriers' networks. The carrier shall recover only the cost of the proportion of that trunk capacity used by an interconnecting carrier to send traffic that will terminate on the providing carrier's network.

If SBC uses Xspedius-provided SS7 or connects to Xspedius’ SS7 ports, SBC should pay for the proportional use of those just like SBC would charge a CLEC.

If it costs Xspedius to provide SS7 services that SBC uses as a result of SBC's originating traffic terminating on the Xspedius switch, Xspedius would expect SBC to pay for its proportional cost of the SS7 service.

Falvey Direct at 21-23.
Falvey Rebuttal at 16-22

	2.9 SBC MISSOURI is willing to enter into a bill and keep arrangement for SS7 traffic provided that all SS7 traffic provisioned over the arrangement is associated with local traffic and that Xspedius has deployed a similarly situated SS7 network. In the event that Xspedius chooses to act as its own SS7 service provider, the parties will effectuate a Bill and Keep arrangement and shall share the cost of the SS7 quad links in each LATA between their STPs; provided, however, that said Bill and Keep arrangement and use of SS7 quad links apply only to CLEC calls and not to calls that are subject to traditional access compensation as found between a long distance carrier and a local exchange carrier, including Xspedius acting as a long distance carrier.


	Per the TRO, SBC MISSOURI is not obligated to provide unbundled access to SS7 in the where SBC MISSOURI does not also provide unbundled switching (which SBC MISSOURI in not required to provide in light of TRO and TRRO ).  Xspedius seeks to impose terms and conditions upon SBC MISSOURI that dictate the use and price of SBC MISSOURI's SS7 network, where Xspedius is providing their own switching.  SBC MISSOURI offers SS7 service via its federal access tariff.  To the extent that Xspedius chooses to purchase SS7 functionality from SBC MISSOURI, the terms of SBC MISSOURI's federal access tariff will apply.  If SBC MISSOURI chooses to purchase from an Xspedius access tariff (assuming Xspedius offers SS7 service via an access tariff), SBC MISSOURI will abide by the terms of that tariff.  However, it is inappropriate to for Xspedius to attempt to force SBC MISSOURI to purchase SS7 from Xspedius against SBC MISSOURI's will.

Although SBC MISSOURI is not required to offer SS7 service on an unbundled basis, SBC MISSOURI is willing to enter into a bill and keep arrangement for SS7 traffic provided that all SS7 traffic provisioned over the arrangement is associated with local traffic and that Xspedius has deployed a similarly situated SS7 network.  

Constable Direct 4, 42-43

Chapman Direct 95-99
Chapman Rebuttal 61-64
	

	What terms and conditions should apply to the transition of existing interconnection arrangements, if any, to the network architecture described in this agreement?
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XSPEDIUS Only
	NIA

10.0 et seq


	10.0 [For Xspedius] TRANSITION TO NEW ARRANGEMENT - The Parties will implement the interconnection arrangement specified in this Attachment 11 in accordance with the following:  

10.1 [For Xspedius] Upon the Effective Date of the Agreement, if either Party is providing interconnection facilities and/or transport to the terminating Party and for which the terminating Party was not paying compensation under the Parties’ former agreement, then the terminating Party shall pay the charges for such interconnection facilities and transport, as applicable.  

10.2 [For Xspedius] If either Party determines that the interconnection arrangement implemented under the former agreement does not comport with the interconnection arrangement set forth in this Agreement, then such Party may request that the existing interconnection arrangement be converted to the interconnection arrangement set forth in this Agreement.  To ensure that any such conversion is reasonable, such conversions will be implemented in accordance with project management guidelines set forth in this Agreement.   

10.3 [For Xspedius] Unless otherwise mutually agreed, each Party shall bear its own costs to convert from the existing interconnection arrangements to the interconnection arrangements described in this Attachment 11.

10.4 [For Xspedius] Unless otherwise mutually agreed, the Parties will complete the conversion within the timeframe applicable to such projects.  If one Party fails to complete a conversion project within the specified timeframe, then the other Party may elect to initiate an Alternative Dispute Resolution proceeding, in accordance with the process set forth in the General Terms and Conditions of this Agreement, to require the other party to complete such conversion.


	There are two ways to transition under the new agreement that would make sense in light of SBC’s past practices. First, the Commission could order that the two-way trunks in place but ordered under protest shall no longer be utilized as two-way trunks and that SBC shall order new one-way trunks to accommodate the traffic originating from its customers. That would essentially undo the damage from SBC’s past practices. The new one-way trunks would be provisioned at SBC’s expense and, under the new agreement, SBC would pay for the traffic it sends over these one-way trunks. SBC would also pay to disconnect any of the two-ways that Xspedius no longer would require. Alternatively, the two-way trunks could continue to be utilized as two-way trunks, but the two-way circuits currently in place today would be identified and treated differently under the new agreement. Instead of being considered, for facilities charges purposes, as two-way trunks, these trunks would be treated in the same manner as one-way trunks carrying SBC traffic are treated under the new agreement. In other words, SBC would pay Xspedius for the trunks all the way to the Xspedius switch, in effect, treating these particular two-ways in the same manner that one-way trunks are treated under the new agreement. Either solution would ensure that, going forward, Xspedius is not harmed from SBC’s past practice of refusing to establish new one-way trunk groups to carry its own traffic. 

Falvey Direct at 23-24.
	10.0 Transition to New Arrangement  

10.1 The Parties recognize that embedded one-way trunks may exist.   The Parties may agree to negotiate a transition plan to migrate embedded one-way trunks to two-way trunks via any Interconnection method as described in appendix NIM.  The Parties will coordinate any such migration, trunk group prioritization, and implementation schedule.  SBC MISSOURI agrees to develop a cutover plan and project manage the cutover with CLEC participation and agreement.


	SBC proposes language that would allow interconnection between the Parties in the event that network architecture is changed.  The parties will need a method to transition from the present architecture to a new architecture.  SBC believes that its language is fair and equitable. 

Hamiter Direct 61-65

Silver Direct 33-47
Hamiter Rebuttal 29-34


	

	May CLEC use intrabuilding cable for interconnection in central office buildings where both parties have a presence?
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	NIA

12.0 et seq
	12.0 [For Xspedius] Intra-building Interconnection – where both Parties have a presence within a central office building (e.g., a condominium arrangement, point of presence or POP hotel) or between two adjacent central office buildings utilizing an intra-building cable.  The following terms and conditions will apply to Intra-building Interconnection:

12.1 [For Xspedius] CLEC/XSPEDIUS may designate the use of either a fiber optic cable or coax (i.e., DS-3 ABAM) cable, subject to the terms of Section 4.5 of this Part B;

12.2 [For Xspedius] Such cable will be installed via the shortest practical route between SBC MISSOURI’s and CLEC’s/XSPEDIUS’ equipment;

12.3 [For Xspedius] CLEC/XSPEDIUS will be responsible for the reasonably incurred installation and maintenance costs for such cable;

12.4 [For Xspedius] CLEC/XSPEDIUS will have sole use of the cable unless the Parties mutually agree to joint-use and to an allocation of financial responsibility and an apportionment of the facility capacity of the cable; where SBC uses such cable, entrance facility charges at the rates, terms and conditions set forth in this Agreement shall apply; and 

12.5 [For Xspedius] No other charges shall apply to CLEC’s/XSPEDIUS’ use of the facilities over such arrangement
	The language proposed by Xspedius is broader than SBC’s representation and includes situations such as a point of presence or a POP hotel where both parties may have a presence.

A CLEC is permitted to use intrabuilding cabling for interconnection purposes. If a CLEC and SBC are located in the same building, it makes sense for each party to cable to the other party’s side of the building to interconnect. By insisting on Collocation, SBC is wasting valuable collocation space that could be used by another CLEC and also creating unnecessary additional collocation expenses for CLECs. 

It is the Coalition’s position that (1) because intra-building cable is a technically feasible method of interconnection, SBC is required to provide such interconnection under the terms of the Act, (2) the CLEC should have sole use of the cable if the CLEC bears the full cost of the installation and maintenance of the cable, and (3) SBC may not assess additional charges, such as entrance facility charges, to the CLEC for the function provided by intra-building cable.

The Coalition’s language is consistent with its right under section 251 (c) (2) of the Act to interconnect at any technically feasible point. In paragraph 549 of the Local Competition Order, the FCC said that this extends to any technically feasible method of interconnection.

The existence of intra-building interconnection demonstrates that it indeed is technically feasible.The Commission should adopt the Coalition’s proposed language.

Falvey Direct at 24-25.
	none
	Xspedius copied its proposed language from language proposed by AT&T regarding situations in which AT&T owned a central office building pre-divestiture that, post-divestiture, both parties own space in.  This language is not applicable to Xspedius because it does not own space in any SBC central office buildings. Accordingly, the Commission should reject Xspedius’ proposed language as it is not applicable to Xspedius.

Hamiter Direct 109-113
Hamiter Rebuttal 73-76
	


Key:  Bold represents language proposed by SBC and opposed by CLECs.
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Underline language represents language proposed by CLEC and opposed by SBC.
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