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I.
INTRODUCTION
On March 31, 2005, SBC Missouri (“SBC”) filed a Petition for Arbitration of an interconnection agreement with MCImetro Access Transmission Services, LLC (“MCI”).  In conjunction with the Petition, SBC filed a proposed interconnection agreement, including the General Terms and Conditions (“GT&Cs”), as well as appendices, and “decision point lists” (“DPLs”) identifying issues in dispute between MCI and SBC (collectively, the “Parties”).  
The process in which the Parties negotiated specific contract language and upon which the joint DPLs are based consumed significant resources in terms of time and effort and involved innumerable compromises intended to reduce the number of disputed issues to be presented to the Commission.  After filing the Petition, the Parties continued their efforts to reduce the number of disputed issues.  
As noted above, along with SBC’s petition for arbitration, MCI submitted its proposed interconnection agreement language in the various DPLs.  MCI notes that its proposed contractual language is fully consistent with SBC’s current federal and state law obligations.  SBC’s proposed interconnection language is inconsistent with principles that foster a competitive telecommunications market.  MCI recommends that the ALJ and the Commission reject SBC’s positions and proposed interconnection agreement language and conform their interconnection agreement utilizing the interconnection agreement language proposed by MCI.  This is the only way that the ALJ and the Commission can ensure that the decisions rendered in this proceeding accurately reflect SBC’s legal obligations. 
MCI respectfully asks the Commission to not lose sight of the “Big Picture” in this proceeding, a task not easy to accomplish in light of the minutiae the Commission is tasked with resolving.  The State of Missouri, and the Congress of the United States, each has adopted policies favoring a competitive market in the telecommunications arena versus the historical monopoly system the Commission and the parties have been struggling to replace since 1996. 
The tools adopted to foster competition included a pricing system for components of SBC’s network that were to mimic what a competitive market would produce.  The statutory framework under which the Commission is to make its decisions mandates access to certain networks without which there would be limited, if any, incentive on the part of the incumbent to provide at wholesale at reasonable prices and on a non-discriminatory basis.  It is this over all philosophy that is embraced by the federal Telecommunications Act of 1996.

MCI submits that the Commission should view its role in this proceeding as one of fostering competition when assessing the parties’ proposed contract language.  Does the proposal lead to the proverbial “level playing” field in the market?  Does the proposed language grant one party a greater advantage relative to the party’s respective market power?

MCI respectfully submits that it is not the Commission’s responsibility to protect any party’s revenue stream or business plan.  It is however, the Commission’s duty to resolve disputes in a manner that ultimately will get the markets closer to a “level playing field.”
II.
DISCUSSION OF DISPUTED ISSUES.
A.  GENERAL TERMS & CONDITIONS

GT&C 3 

MCI:
Should each party be permitted to make one name change per year at no cost?

SBC:
Should the Gen Terms contain a cost recovery clause in the event of a change in either party’s OCN or ACNA?

The parties should be permitted to make one name change per year at no cost.  This has been the standard practice between the companies.  As provided in MCIm’s proposed language, additional name changes beyond the first one would be subject to recovery of reasonable and demonstrable costs.  
GT&C 5
MCI:
If the parties are negotiating a successor agreement, should either party be entitled to terminate this agreement before the successor agreement becomes effective?
SBC:
What terms and conditions should apply to the contract after expiration, but before a successor ICA has become effective?

During MCI/SBC negotiations regarding a successor interconnection agreement, SBC should not be permitted to terminate the parties’ existing agreement, unless there is a material breach.  Doing so would unnecessarily cause extreme disruption of the parties’ business relationship, severely inconvenience MCI’s customers and competitively disadvantage MCI.  Collins Direct at 11-12

 Continued operation of an existing contract ensures certainty and allows the parties to concentrate on providing services to customers without disrupting rates, terms and conditions of those services  Under the foregoing circumstances, the parties’ existing agreement should remain in an “evergreen” status, just as is currently the case in Michigan, Ohio, California and Connecticut where SBC agreed with MCI’s position, which evidences SBC’s recognition of the commercial reasonableness of continuing business relations during contract negotiations.  Thus, the Commission should reject SBC’s proposed language and adopt MCI’s.  SBC’s suggestion that MCI would somehow “game the system” in order to keep an existing agreement in force well beyond its termination date is baseless.  Under MCI’s proposed language, the 252 arbitration timelines would be triggered by either party requesting interconnection.  (Tr. 886; 912)
GT&C 6
MCI:
Which Party’s Deposit clause should be included in the Agreement?
SBC:
With the instability of the current telecommunications industry is it reasonable for SBC Missouri to require a deposit from parties with a proven history of late payments?
The sole purpose of a deposit requirement is to protect a party against the risk of non-payment by another carrier.  Accordingly, a deposit requirement should be commercially reasonable and not impose undue burdens on the paying party.  SBC’s proposed contract language fails to appropriately reflect these principles, particularly in light of the other contract provisions that would ameliorate the risk and/or consequence of any late payment by MCI.  By contrast, MCI’s proposal reflects relevant FCC’s guidance.  SBC's proposal fails to strike an appropriate balance between reducing the risk for a party that might be owed money and avoiding the imposition of onerous requirements for a party that might owe money.  In MCI's view, SBC's proposal clearly goes beyond what is commercially reasonable.  

Although each party has proposed a deposit provision, MCI’s and SBC’s respective proposals are fundamentally different.  SBC's proposal would permit the parties to charge a deposit based on any number of various triggers, some of which are so broadly defined or ambiguous that they might be construed to require a party to pay a deposit even if that party were honoring its payment obligations under the Agreement.  By contrast, MCI's proposal, which incorporates guidance from a recent FCC decision on the subject of security deposits, permits a party to charge a deposit based on the other party's failure to make timely payments under the Agreement.  See, In the Matter of Verizon Petition for Emergency Declaratory and Other Relief, WC Docket No. 02-202, Adopted: December 20, 2003, Released: December 23, 2002, hereafter, "Policy Statement").  The FCC proceeding dealt with access tariffs, not interconnection agreements.  However, access tariffs and interconnection agreements both provide wholesale services used by other carriers.  Both types of services are essential inputs for the carriers purchasing such services:  interexchange carriers purchase out of access tariffs and CLECs purchase out of an interconnection agreement.  
The structure of the two deposit proposals is quite different.  SBC’s proposal is a confusing hodgepodge of ambiguous, poorly drafted language that jumps from point to point and is not organized in any coherent fashion.  It is internally inconsistent and contradictory.  This type of confusing, ambiguous language can only lead to implementation disputes between the parties.  MCI’s proposal, on the other hand, is set forth logically and drafted in a clear, concise manner.  Hurter Direct at 4-10
GT&C 7
What terms and conditions should apply in the event the Billed Party does not either pay or dispute its monthly charges?

MCIm’s proposal is fair and provides the parties with the proper incentives.  The Commission should include it in the agreement.  SBC proposes complicated and overly harsh provisions to govern non-payment of bills.  Hurter Direct at 10-14

Under MCI’s proposal, upon the Billed Party’s failure to pay all amounts due by the bill due date, the Billing Party may provide written demand that the Billed Party pay overdue amounts within five days.   If the Billed Party does not respond to the written demand, the Billing Party may provide a second notice.  If the Billed Party does not satisfy the second written demand to pay within five business days of receipt, the Billing Party may, as to that BAN only, require provision of a deposit or increase an existing deposit; and/or (2) refuse to accept new, or complete pending, orders for the services billed in that BAN.  
SBC’s proposed requirements are one-sided, heavy-handed and unduly onerous.  Although the proposed language is written in reciprocal terms, SBC Missouri’s language is actually discriminatory in that the requirement for payment of disputed amounts for resale and UNEs, as well as the deposit requirement or increases, will in all likelihood apply only to MCI under the ICA.  The penalties imposed by SBC also are discriminatory in that the refusal to accept or complete orders and disconnection of service will only impact MCI’s customers.  

Certainly, the refusal to accept or complete orders and disconnection of service would be enormously disruptive to MCI and its customers, and ignores the fact that SBC’s obligations under the Telecommunications Act of 1996 do not evaporate due to an alleged default under the ICA.  SBC’s language would permit it to use a default regarding one service as a justification to terminate all other services provided under the ICA.  The penalties proposed by SBC also are applied cumulatively, and without limitation as to reasonableness, proportionality, or fair-play.  

Indeed, under SBC’s proposal, a de minimis violation of the ICA’s payment provisions can trigger the full range of penalties.   As set forth in SBC’s proposed section 10.1, the Billed Party’s failure to pay any portion of any amount due can result in suspension or disconnection of all services, not just those services billed in that particular BAN.
MCI recommends that the Commission adopt MCI’s proposed language because it fairly and reasonable addresses legitimate issues and concerns relating to non-payment.

GT&C 8
Which Party’s audit requirements should be included in the Agreement?
With respect to billing audits, SBC once again proposes overly broad and unreasonable contract language.  Accordingly, the Commission should adopt MCI’s proposed language, which protects the parties from disclosure of competitively sensitive business information and has been successfully used by the parties in other interconnection agreements.  Moreover, MCI’s language should be included in the agreement because it has been used successfully by the parties in other ICAs.  SBC has provided no explanation of its proposed changes.  Hurter Direct at 14-15
GT&C 9
Which Party’s Intervening Law clause should be included in the Agreement?
The parties have proposed dramatically different intervening law provisions, i.e., change-of-law provisions.  The main differences between the language proposed by MCI and the language proposed by SBC are that: (1) MCI’s proposal requires the parties to enter into negotiations and an appropriate contract amendment to effectuate an intervening law event, while SBC’s proposal would permit SBC to immediately and unilaterally effectuate its understanding of an intervening law event, without the need to negotiate or agree to a contract amendment prior to effecting a change  and (ii) MCI’s proposal confines itself to the subject of intervening law while SBC’s proposal includes extraneous language relating to, among other things, a reservation of rights.  To avoid abrupt and potentially unnecessary disruption of the parties’ ongoing business relationship, the Commission should approve MCI’s language and reject the language proposed by SBC.  Further, the extraneous reservation of rights language SBC proposes to include in the contract’s intervening law provision also should be rejected.  Accordingly, the Commission should approve MCI’s language and reject SBC’s language regarding GT&C 9.  Collins Direct at 4-6
GT&C 10
Should MCI be permitted to purchase the same service from either an approved tariff or the interconnection agreement?
SBC’s language unfairly attempts to use this contract to limit MCIm’s right to purchase under tariffs and should be omitted from the agreement   Allowing MCI to adopt more favorable rates, terms and conditions for services that might be found in the tariff, regardless of whether these matters are addressed in the agreement, is the statutory scheme established by the federal Telecommunications Act of 1996 (“TA96” of the “Act”), and it is good public policy.  SBC continues to control the bottleneck facilities necessary for CLEC market entry, and it thus has all the leverage in contract and pricing negotiations.  The ability of the CLECs to choose between obtaining products and services via tariff or interconnection agreement, at the CLECs’ option, is a means by which the legislature and regulatory agencies have attempted to provide some leverage to the CLECs in the face of the ILECs’ monopoly power.  Just as importantly, this right to freely choose between the tariff and the interconnection agreement also protects CLECs against discrimination.  SBC’s position, if adopted, would allow SBC to engage in discriminatory pricing, which is prohibited by the Act, and would deprive MCI from obtaining the most favorable rates and conditions generally available to other CLECs via SBC’s tariff.  It is not the least bit unusual for customers of regulated utilities, or large customers of nearly any sophisticated supplier, to take advantage of lower rates during the term of a contract, but not be vulnerable to higher rates during the same term.  Price Direct at 67-72; Price Rebuttal at 37-39

Moreover, the 6th Circuit Court of Appeals, on March 10, 2003 affirmed the order of the Michigan PSC.
  In its decision, the Sixth Circuit stated that by permitting MCI to place resale orders pursuant to the tariff, both the interconnection agreement and the state tariffs worked in concert to promote competition.  The Court concluded that the parties complied with the Act by entering into an interconnection agreement, and that MCI’s use of the tariff to transmit orders did not eviscerate the agreement, did not prevent competition, and served the purposes of the Act. The Court stated as follows:

The Act, then, recognizes that interconnection agreements are not the sole way to promote competition among local service providers, for it allows room for state regulation.   The Act does not impliedly preempt Michigan's tariff regime.   The Commission can enforce state law regulations, even where those regulations differ from the terms of the Act or an interconnection agreement, as long as the regulations do not interfere with the ability of new entrants to obtain services.   Assuming that the interconnection agreement did not preclude MCI's placing resale orders under Ameritech’s tariff obligations, the agreement and the Michigan tariff obligations can co-exist and work in concert to promote local service competition. . . . 
Michigan’s tariffs and the agreements negotiated pursuant to the Act work toward the common purpose of giving new entrants a means of competing with incumbent local exchange carriers.   Under the system of cooperative federalism established by the Act, it is permissible for Michigan to maintain a tariff system alongside the agreements negotiated under the Act. (Michigan Bell, 323 F.3d at 359-360).


As the Court recognized, interconnection agreements and tariffs can co-exist and be used in concert for promoting local competition, consistent with MCI’s position.  Therefore, MCI’s proposed language should be accepted and SBC’s proposed language should be rejected.

B.  DEFINITIONS

DEF 3


Which Party’s definition of End User should be included in the Agreement?

SBC’s definition of end user customer should be rejected.  Its proposed definition is unreasonable, discriminatory and contrary to the FCC’s definition of “telecommunications service,” thus  violating Section 251(c)(4) of the Telecommunications Act of 1996.  47U.S.C. § 251(c)(4).  MCI recognizes that there are prohibitions against so-called “cross-class selling,” such as purchasing residential service at wholesale rates and reselling that service to a business class customer.  However, the issue in DEF 3 centers on the definition of “telecommunications service.”  According to the FCC, this term was not intended to create a wholesale/retail distinction, which is squarely contrary to SBC’s rationale that an end user is a retail customer.  The FCC stated that “Common carrier services may be offered on a retail or wholesale basis because common carrier status turns not on who the carrier serves, but on how the carrier serves its customers.”  Price Direct at 162.  SBC’s proposed definition should be rejected.
DEF 7


Which Party’s definition of “Rate Center” should be included in the Agreement?
This issue is addressed in the so-called 13-state reciprocal compensation agreement recently entered into between MCI and SBC.  This recent agreement is the successor agreement to the original 13-state agreement entered into between MCI and SBC in 2001.  By its own terms, that agreement supercedes any interconnection agreement language during the term of the 13-state agreement, which runs through June 30, 2007.  Ricca Direct at 4.  
The 13-state agreement obviates the need for the Commission to decide this issue, as well as many NIM, Recip Comp, and Price List issues.  This issue Def 7 is not ripe for decision at this time as a result of the operative language in the 13-state agreement.  The Commission would effectively be issuing an advisory opinion.  Accordingly, MCI is requesting that the commission merely refer to the 13-state agreement in the interconnection agreement that results from this arbitration and direct the parties to meet to negotiate a successor to the 13-state agreement prior to its expiration and that the parties continue to operate under the terms of the 13-state agreement until such time as a successor agreement is reached.  It is precisely this type of conduct of the parties—that is, that MCI and SBC engage in commercial negotiations on a business-to-business basis—that the Commission should encourage.  Accordingly, it is not necessary for the Commission to incorporate SBC’s language or MCI’s language in the interconnection agreement.
C.  COLLOCATION

Collocation 2



Should MCIm be charged on a metered basis for power in Collocation spaces?

Yes.  This issue was triggered because SBC is misapplying its tariff and overcharging MCI for power at collocation facilities:  Namely, that SBC charges MCI for power it does not use.  SBC has interpreted its tariff so that it charges MCI for the amount of power that could be delivered to the collocation space regardless of actual consumption.  Price Direct at 58-59.  This issue is raised for Physical Collocation and Virtual Collocation.  MCI’s proposed language gives MCI the option of implementing metered power.  Furthermore, MCI will assume the costs of implementing metered power.  Price Direct at 61.
A question was raised during the hearing concerning MCI’s proposed language of who will install the metering equipment.  MCI’s language refers to “MCIm’s certified vendor;” however, during the hearing this matter was clarified such that MCI would use a vendor on SBC’s approved list to install such equipment.  Tr. 1169

MCI currently uses metered power in Illinois and has for a number of years.  Price Direct at 60-61.   Metering power would enable MCI to pay for the power it actually uses, rather than paying SBC for a “block” of power, whether or not MCI actually used the power.  Price Direct at 61-65
The Texas commission addressed the issue of collocation power in its most recent arbitration proceeding, stating:

[T]he Commission finds that the power equipment is necessary to operate the network components in the collocation space.  Although SBC provides the required power from a centralized location, CLECs are requesting to allow installation of their own power distribution equipment in the collocation space in order to effectively manage the distribution of power.  This capability is necessary to manage additions and changes to its network equipment without relying on SBC to extend the power from a centralized location for each addition and/or modification to its network equipment.  The Commission finds that a CLEC should be allowed to install its own power distribution equipment in its collocation space provided that such placement does not affect the structural integrity of the building.
Texas PUC, Docket 28821, Arbitration Award, Collocation DPL, SBC Issue 6, Section 3.1  (quoted in Price Direct, pg. 67)

Finally, MCI’s proposal is technically feasible as metering has been in place in Illinois for a number of years.  SBC claims that the return shunt metering underreports the amount of power used.  Its claims, however, are wanting because SBC had the opportunity to raise this issue in a cost proceeding in Illinois that was held after power metering was in place but failed to do so.  If SBC’s claims were as serious as it now claims in this arbitration it surly would have raised them in the Illinois cost proceeding when it had the opportunity to do so.  Tr. 1156-57.
D.  INVOICING

Invoicing 1
Should the Billed Party be entitled to withhold payments on disputed amounts?


Yes, the billed party should be entitled to withhold payments on disputed amounts.  MCI’s proposal is consistent with current business practice—that is, withhold and dispute—between MCI and SBC.  This provision applies to SBC as well as MCI, given that MCI renders bills to SBC.  Hurter Direct at 15-16.  
Invoicing 2
If payments are to be withheld, should they be put in an interest-bearing escrow account pending resolution of a dispute?

No.  MCI expects that billing disputes will be resolved expeditiously, obviating the need for an escrow arrangement proposed by SBC.  The current business practice between MCI and SBC is to withhold and dispute the charges without the necessity of adding another layer to the process.  Hurter Direct at 19.  
Invoicing 3
When a Party disputes a bill, how quickly should that Party be required to provide the other Party all information related to that dispute?

MCI believes that ninety days is a reasonable time to provide all information related to that dispute.  As a practical matter, MCI will provide the information when it is available and not wait ninety days to turn over the data.  MCI’s proposed language obligated the Billing Party to provide the information within ninety days.  INV Sections 6.2, 7.6.  (MCI proposed language)  Hurter Direct at 19
Invoicing 4
What should trigger the contractual Stake Date limits?

The Commission should adopt MCI’s proposed language regarding the Stake Date.  SBC’s proposed date (i.e. the date the dispute is filed) makes no sense.  The Bill Date proposed by MCI is a date certain, known to both parties.  SBC’s proposal has no reference to when the disputed charges were rendered; MCI’s proposal does.  Hurter Direct at 21.  The Commission should adopt MCI’s proposed language.
E.  NETWORK INTERCONNECTION METHODS
NIM 2, 3, 4, 6, 7, 8, 12, and 18
These issues are addressed in the so-called 13-state reciprocal compensation agreement recently entered into between MCI and SBC.  This recent agreement is the successor agreement to the original 13-state agreement entered into between MCI and SBC in 2001.  By its own terms, that agreement supercedes any interconnection agreement language during the term of the 13-state agreement, which runs through June 30, 2007.  Ricca Direct at 4.  

The 13-state agreement obviates the need for the Commission to decide these issues, as well as many Def, Recip Comp, and Price List issues.  These issues (NIM 2, 3, 4, 6, 7, 8, 12, and 18) are not ripe for decision at this time as a result of the operative language in the 13-state agreement.  The Commission would effectively be issuing an advisory opinion.  Accordingly, MCI is requesting that the commission merely refer to the 13-state agreement in the interconnection agreement that results from this arbitration and direct the parties to meet to negotiate a successor to the 13-state agreement prior to its expiration and that the parties continue to operate under the terms of the 13-state agreement until such time as a successor agreement is reached.  It is precisely this type of conduct of the parties—that is, that MCI and SBC engage in commercial negotiations on a business-to-business basis—that the Commission should encourage.  Accordingly, it is not necessary for the Commission to incorporate SBC’s language or MCI’s language in the interconnection agreement with regard to the NIM issues noted above.
NIM 5
Which Party’s definition of “Local Interconnection Trunk Group” should be included in the Agreement?
The definition MCI proposed is consistent with the FCC’s rulings and the Act.    SBC’s definition is unreasonably restrictive and would adversely affect MCI’s rights under the interconnection agreement at issue in this docket and adversely affect MCI’s ability to combine jurisdictionally distinct traffic on the same trunk.  Rather than use the term “local traffic” as part of the definition of Local Interconnection Trunk, SBC uses the term “section 251(b)(5)” service and separating it from “ISP-bound traffic” apparently suggesting that ISP-bound traffic is not subject to 251(b)(5) of the act, which is the reciprocal compensation provision.  Price Direct at 143-44.
NIM 9
When is mutual agreement necessary for establishing the requested method of interconnection?
“Mutual agreement” is not recognized by the FCC’s Local Competition Order as a condition for CLECs to interconnect with SBC.  Price Direct at 122.  The basis on which the FCC permitted an ILEC to refuse interconnection requested by the CLEC is technical infeasibility.  Price Direct at 122.  MCI’s preferred interconnection architecture is a slight variation on the meet point method expressly discussed by the FCC, and is a method that MCI and SBC have utilized in the past for interconnection.  Price Direct at 123.  Clearly, this method is technically feasible.
The dispute also involves SBC proposed language in Section 4.4.1 that requires “mutual agreement” in addition to the technical feasibility factor recognized by the FCC.    SBC’s proposed language would permit it unilateral ability to veto a technically feasible method of interconnection in contravention of the FCC’s rules, and would also overturn the companies’ historic interconnection practices.  Price Direct at 124; Tr. 722.  SBC’s language should be rejected.

As with many of the disputed issues in the NIM Appendix, Issue NIM 9 is based on SBC’s attempt to curtail, or eliminate, MCI’s right to establish interconnection points at any technically feasible location in SBC’s network.  This issue revolves around whether SBC can dictate to MCI where it will interconnect by unilaterally refusing to establish a fiber meet point at a location selected by MCI.

MCI’s proposal is consistent with the FCC’s Local Competition Order (First Report and Order, In The Matter Of Implementation Of The Local Competition Provisions In The Telecommunications Act Of 1996, CC Docket No. 96-98, Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, CC Docket No. 95-185, FCC 96-325, Released: August 8, 1996) discussing interconnection methods.  Specifically, in its Order, the FCC discussed three methods of interconnection: (1) physical collocation; (2) virtual collocation; and (3) meet point interconnection (Local Competition Order at Paragraph 553).  Meet point arrangements are well known and are commonly used by neighboring ILECs for the mutual exchange of traffic.  This “meet point arrangement” is similar to what MCI refers to as a fiber meet described on pages 123-24 of Mr. Price’s direct testimony.  

Under one type of typical fiber meet, MCI and the ILEC would each "build out" to a meet point.  Under this type of arrangement the official point of interconnection, or "POI," is the point where the ILEC builds out connections to the rest of the ILEC network.  The "limited build out" to the meet point is the financial responsibility of each party and is part of what the FCC calls the "reasonable accommodation of interconnection."  Local Competition Order ¶ 553.
This is in essence the type of fiber meet MCI proposes. However, rather than each party building all of the necessary facilities to a fixed meet point half way between the parties, the parties would each build half of the necessary facilities but would build them all of the way to each other’s designated premises.    
Under this arrangement, MCI and SBC jointly provision the fiber optic facilities that connect the two networks and would equally share in the capital investment (each pays for one half of the fibers, and each purchases its own Fiber Optic Terminal at its own end).  Neither party would charge the other for the use of the interconnection facility because it is built jointly.  Indeed, and most telling, MCI and SBC currently interconnect their networks in many instances using this arrangement.  Price Direct at 123.  Thus, it certainly is technically feasible.  As evidenced by the agreed language of Section 2.2 and 4.4.1, SBC generally agrees to the fiber meet method of interconnection and the allocation of costs discussed above.  
However, SBC effectively negates its agreements in several ways.  First, in proposed section 4.4.1, SBC says that the parties shall provide interconnection “at any mutually agreeable and technically feasible point at an SBC MISSOURI Tandem or End Office building within each LATA.”  SBC may argue that a point between SBC facilities and MCI facilities is not “within” its network.  This is exactly the position the ILECs took at the FCC during the TRO proceedings in arguing that entrance facilities are not UNEs because they are outside SBC’s network, a position rejected by the D.C. Circuit.  USTA II, 359 F.3d at 584-85.  The more critical point however, is that, unlike with UNEs, interconnection inherently occurs at the point between the two networks.  
Second, in proposed section 4.4.1, SBC states that the fiber meet interconnection “can occur at any mutually agreeable and technically feasible point.” This provision would provide SBC leeway to refuse to agree to the fiber meet arrangement proposed by MCI.  
Under federal law regarding interconnection arrangements, MCI has the right pursuant to the Act, FCC regulations, and the Local Competition Order, to require any technically feasible method of interconnection, including a fiber meet-point arrangement.  As an incumbent local exchange carrier, SBC has the duty to provide interconnection for the facilities and equipment of any requesting telecommunications carrier at any technically feasible point.  Telecom Act, Section 251(c)(2)(B).  The FCC’s regulations on interconnection provide that: 

Except as provided in paragraph (e) of this section [concerning collocation], an incumbent LEC shall provide, on terms and conditions that are just, reasonable, and nondiscriminatory in accordance with the requirements of this part, any technically feasible method of obtaining interconnection or access to unbundled network elements at a particular point upon a request by a telecommunications carrier.  47 C.F.R. § 51.321(a).  (Emphasis added.)
As noted in Price Direct at 125-26, other states that have addressed a similar issue agree.  The Massachusetts Department of Telecommunications and Energy (“DTE”) has found, in an arbitration raising the same issue, that:

the Department finds that because a mid-span meet arrangement is technically feasible, Verizon must provide this method of interconnection to Media One and Greater Media. Verizon cannot condition this type of interconnection, as it claims, on the mutual agreement of the parties, or on the availability of facilities. See Id. at ¶ 199.  Petition of Media One, Inc. and New England Telephone and Telegraph, for arbitration, D.T.E 99-42/43, 99-52 (Mass. DTE at 24), August 25, 1999. (Available on line at:  

 http://www.state.ma.us/dpu/telecom/99%2D42/final%5Forder.htm)

The Indiana Commission, in a complaint case interpreting an interconnection agreement, ruled that SBC-Indiana did not have veto power over a CLEC proposed mid-span meet arrangement and that each party must bear its own costs:

This suggests that the ‘mutually agreeable’ language was intended to determine a precise location within a very small area (i.e. within close proximity to the EAB). The unrebutted testimony of FBN witness Ricca is that the Palmer location is approximately half way between the FBN switch and the Ameritech tandem. The ‘mutually agreeable’ language could be invoked to suggest a mid-span fiber meet in a location within close proximity to Palmer, the mid-way point between the FBN switch and Ameritech tandem, if Ameritech asserts a more logical or more efficient location exists between the networks, but Ameritech has not done so here.” Complaint Of Fbn-Indiana, Inc. Pursuant To 170 Iac 7-7 For Expedited Review Of A Dispute With Indiana Bell Telephone Company, Inc. D/B/A Ameritech Indiana Concerning Its Failure To Interconnect With Fbn Under A Commission Approved Interconnection Agreement. Complaint Of Fbn-Indiana, Inc. Pursuant To 170 Iac 7-7 For Expedited Review Of A Dispute With Indiana Bell Telephone Company, Inc. D/B/A Ameritech Indiana Concerning Its Failure To Interconnect With Fbn Under A Commission Approved Interconnection Agreement, Cause No. 42001-INT-01-RD-01; Cause No. 42001-INT-01-RD-02, Indiana Utility Regulatory Commission, 2002 Ind. PUC LEXIS 415, October 16, 2002, at *40-41.
The Indiana Commission in this same order noted that, in the AT&T arbitration it had ruled that with respect to the mid-span meet arrangements, SBC must “bear the cost of providing those facilities” (Order, at *32). The Indiana Commission also stated that it had previously ruled in the AT&T arbitration that it had rejected SBC’s proposed “mutual agreement” language and stated, “we specifically rejected Ameritech's effort to insert language we previously rejected into section 3.2.2 that would have required mutual agreement in the AT&T Arbitration proceeding.” See AT&T Arbitration, (Approved April 18, 2001), Issue 4 at page 5”(Order at *41).  Similarly, in the arbitration in Michigan, the panel concluded that there did not need to be mutual agreement to establish the method of interconnection, and SBC did not file an exception with the full Commission.  Michigan Bell Telephone Company Petition for Arbitration, Case No. U-13758, Decision of the Arbitration Panel at 115 (2003).  The Commission should adopt MCI’s language.
NIM 11
MCI:
Are OS/DA, 911, mass calling and meet-point-trunk-group facilities within the scope of 251(c)(2) interconnection obligations?
SBC:
Should MCIm be solely responsible for the facilities that carry OS/DA, 911, mass calling and Meet-Point trunk groups?
Yes.   This issue is addressed in Price Rebuttal at 76-78 under NIM 20 and in Price Direct at 145-48.  The policy arguments for NIM 11 are the same as the arguments for NIM 20.  MCI is entitled to lease interconnection transport for the facilities at TELRIC rates, pursuant to SBC’s obligations under section 252(d)(1) of the Act.

SBC’s rationale that CLECs are attempting to shift costs to SBC is specious.  Hamiter Direct at 68.  The examination of SBC witness Hamiter during the hearing illustrates the folly of its position on these issues.   Tr. 428-34, 467-68 (911 issue); 434-39 (mass calling/choke trunks); 468-69 (OS/DA); 476-78 (SBC responsible for traffic on its side of the Point of Interconnection).

MCI is entitled to lease interconnection transport at TELRIC rates for the following reasons:  First, wherever transport is available as a UNE, MCI is entitled to lease such transport at TELRIC rates so long as it uses that UNE to provide at least one “qualifying service.”
  Because facilities used to provide interconnection are almost invariably used to carry traffic for some qualifying services, MCI is entitled to lease them as UNEs.  Secondly, MCI is entitled to lease transport at TELRIC rates for the purpose of interconnection because the section 252(d)(1) pricing standard is the same for facilities used for interconnection as for UNEs.  Price Direct at 145-46.

The Michigan Public Service Commission dealt with this issue, holding that transport leased for interconnection should be available at UNE rates.  Michigan PSC, Case No. U-11973.  That decision by the PSC was affirmed in Michigan Bell Telephone Co. v. Airtouch Cellular, 2002 U.S.Dist. LEXIS 6569, pages 12-13.  In affirming the PSC, the district court  looked specifically at the FCC language from the First Report and Order and found that state commissions had plenary authority to set rates at TSLRIC for interconnection facilities.  More recently, the Texas PUC agreed with MCI’s position, ruling that “to the extent a certified telecommunications carrier (CTU) [i.e. a CLEC] leases a dedicated trunk from a 9-1-1 network services provider extending from its end office or POP to the point of interconnection, the 9-1-1 network services provider shall assess such charges on an TELRIC basis.”  Docket No. 28821, Network Architecture/Interconnection—Jt. DPL—Final, SBC Issue 14 (February 23, 2005).
NIM 13
MCI:
Should facilities used for 251(c)(2) interconnection be priced at TELRIC rates?
SBC:
Should a non-section 251/252 service such as Leased Facilities be arbitrated in this section 251/252 proceeding?
There is no dispute that SBC is obligated to provide for interconnection and that the FCC has interpreted that duty to include the provision of interconnection facilities.  Price Rebuttal at 76.  As the FCC held in the TRO, “to the extent that requesting carriers need facilities in order to ‘interconnect[] with the [incumbent LEC’s] network,’ section 251(c)(2) of the Act expressly provides for this and we do not alter the Commission’s interpretation of this obligation.”  Accordingly, the fact that SBC must provide interconnection facilities cannot reasonably be disputed.  Based on the express provisions of Sections 251(c)(2)(D) and 252(d)(2) of the Act, it is also clear that SBC must provide those facilities at TELRIC rates.  47 U.S.C. §§ 251(c)(2)(D), 252(d)(2)

The FCC stated in its Order on Remand in the TRRO case:  “We note in addition that our finding of non-impairment with respect to entrance facilities does not alter the right of competitive LECs to obtain interconnection facilities pursuant to section 251(c)(2) for the transmission and routing of telephone exchange service and exchange access service.”  ¶140 TRRO.  The FCC also stated in paragraph 365 of the TRO:  “Unlike the facilities that incumbent LECs explicitly must make available for section 251(c)(2) interconnection, we find that the Act does not require incumbent LECs to unbundled transmission facilities connecting incumbent LEC networks to competitive LEC networks for the purpose of backhauling traffic.”  This passage clearly distinguishes the ILEC’s unbundling obligations under 251(c)(3) and their interconnection obligations under 251(c)(2).  Price Direct at 76; Price Rebuttal at 12-14.
NIM 14
MCI:
Should SBC MISSOURI be permitted to limit methods of interconnection?
SBC:
a.  Should MCIm be required to interconnect on SBC’s network?
b.  Should the Fiber Meet Design option selected be mutually agreeable to both Parties?

SBC should not be permitted to limit methods of interconnection.  This is addressed in NIM 9 above.
NIM 15
MCI:
If MCIm provides SBC Missouri with the jurisdictional factors required to rate traffic, should MCIm be permitted to combine InterLATA traffic on the same trunk groups that carry Local and IntraLATA traffic?
SBC:
a.  What is the proper routing, treatment and compensation for interexchange traffic that terminates on a Party’s circuit switch, including traffic routed or transported in whole or part using Internet Protocal?
b.  Should the agreement include procedures for handling interexchange circuit-switched traffic that is delivered over Local Interconnection Trunk Groups so that the terminating party may receive proper compensation?
c.  What is the proper routing, treatment and compensation for traffic originated on customer premises equipment of the end user who originated and/or dialed a call in the Internet Protocol format and transmitted to the switch of a provider of voice communication applications or services when such switch utilizes Internet Protocol?
The Commission should reject SBC’s attempt to require MCI to establish (and bear the costs of) deploying separate trunk groups.  Doing so would be inefficient and uneconomic, and it would mean that trunk utilization rates would be even lower.  Rather than establish more trunks, MCI should be permitted to combine all of its traffic on existing trunks and reduce the number of trunks it requires, which would help to ameliorate MCI’s and SBC’s tandem exhaust concerns.   Finally, MCI should be free to configure its networks in the manner it deems most appropriate; it should not be forced to bear the expense of replicating SBC’s architecture. Price Direct at 115-16.
Requirements obligating MCI to use separate trunks for different type of traffic, particularly where MCI does not fully utilize those trunks, is both inefficient as well as costly.  Price Direct at 116.  It contributes to alleged underutilization of interconnection trunk groups.  It also can deprive MCI of the benefits and protections of its ICA, because some of those benefits and protections are limited to local interconnection trunk groups and a trunk group carrying combined types of traffic would not fit within the definition of a “local interconnection trunk groups.”

Also, as set forth above, the FCC frowns on requirements that effectively require CLEC to operate two functionally equivalent networks or otherwise disadvantage CLECs by prohibiting them from combining jurisdictionally mixed traffic on the same trunks.  Price Direct at 115-16
Finally, the billing issue that SBC asserts could arise if commingling is permitted can be resolved.  As set forth in agreed language contained in the parties’ Appendix Reciprocal Compensation, the parties will exchange detailed call information with each call, whenever possible.  Price Rebuttal at 52  Further, MCI has agreed to provide SBC with jurisdictional use factors or, alternatively, actual measurements of jurisdictional traffic in accordance with the provisions of the Reciprocal Compensation Appendix and MCI is willing to work with SBC, in good faith, to develop other possible procedures to address potential billing issues.
For these reasons, the Commission should adopt the contract language proposed by MCI and reject that proposed by SBC in connection with the dispute raised in relation to issue NIM 15.
NIM 16
MCI:
Should MCIm’s language regarding embedded based one-way trunk groups be included in Appendix NIM of the Agreement?
SBC:
If the ICA requires two-way trunking, should th current one-way architecture be grandfathered or should the parties be required to transition to two-way trunks?

MCI proposes to include language making explicit that any existing, embedded one-way trunk groups would be permitted to remain in place rather than having to be migrated to two-way trunk groups.  MCI and SBC have agreed to this language in Michigan, Texas, and Illinois.  SBC witness Hamiter has not articulated a cogent reason why language recently agreed to in these states is now unacceptable in Missouri.  To the contrary, Mr. Hamiter is misleading when he states that “MCI proposes language . . .” when in fact such language was agreed to.  In doing so, he highlights part of MCI’s strategy in negotiations with SBC:  don’t change something simply for the sake of changing.  The Commission should adopt MCI’s language.  Price Direct at 121; Price Rebuttal at 57-58
NIM 17
MCI:
For two-way interconnection trunks, should the parties apportion costs by applying a “Relative Use Factor?”
SBC:
Should each party be financially responsible for the facilities on its side of the POI?
In addition to being responsible for providing all of the facilities and engineering on its side of the relevant POI, a carrier also is responsible for the cost of the trunks used to transport traffic originating on its network to the end office from which the traffic will be terminated.  Ricca Direct at 9-10.  The FCC has determined that where such trunks are two-way, an “interconnecting carrier shall pay the providing carrier a rate that reflects only the proportion of the trunk capacity that the interconnecting carrier uses to send the terminating traffic to the providing carrier.”  Id. (quoting Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98 at ¶ 1062).)  Accordingly, MCI proposed the use of a relative use factor (“RUF”) to capture the proportion of two-way trunk capacity used to transport traffic and thereby conform the parties’ billing practices to the FCC’s mandate.  Ricca Direct at 9.  

SBC’s objections to MCI’s proposal are based on its failure to recognize that MCI is not proposing: (i) to use an RUF to bill for interconnection facilities (i.e., the cable, fiber or other physical elements on which trunks ride); (ii) to use an RUF to bill for transport provided over one-way trunks; or (iii) to use an RUF to alter the rate(s) applicable to two-way trunks.  Ricca Rebuttal at 7-12  The RUF is merely a method by which to apportion the costs a party would otherwise incur based on its use of two-way trunk to transport traffic originating on its network.  Accordingly, because MCI’s proposed contract language clearly and reasonably implements the FCC’s directive with respect to two-way transport trunks, the Commission should adopt MCI’s language and reject SBC’s.
NIM 20
MCI:
Should facilities used for 911 interconnection be priced at TELRIC rates?
SBC:
Should a non 251/252 facility such as 911 interconnection trunk groups be negotiated separately?

SBC does not contest that MCI may lease transport facilities for interconnection with SBC’s network; however, the pricing for this method is in dispute.  SBC insists that these transport facilities must be ordered out of its special access tariff.  MCI believes that these facilities must be provided at UNE (TELRIC) prices.  The legal argument for NIM 20 is set forth in NIM 9 and will not be repeated here.  Price Direct at 145-48
NIM 21
What should the point of interconnection for 911 be?
The crux of SBC’s proposal is to overturn the method used for interconnection of 911 facilities since at least 1997, and would accomplish nothing other than to cause MCI to needlessly incur collocation expense at every SBC premises housing a Selective Router.  The legal standard for interconnection is any technically feasible point; however, SBC proposes that the only technically feasible point is its 911 Selective Router.  MCI and SBC have interconnected for purposes of 911 at MCI’s collocations with SBC establishing trunks back to its selective router.  Price Direct at 148-49.  SBC witness Hamiter’s vague reference to “cost shifting” has no basis in fact.  MCI pays SBC for trunking facilities, notwithstanding Mr. Hamiter’s rhetoric to the contrary.  The Texas PUC recently examined this issue in MCI’s arbitration with SBC Texas in Docket No. 28821 and adopted MCI’s language for that interconnection agreement.  MCI’s proposed language should be adopted.
NIM 22
What terms and conditions should apply for inward operator assistance interconnection?
This issue is another where SBC’s proposal seeks to overturn years of interconnection practices that the companies have successfully utilized.  MCI’s proposed language is virtually verbatim from the existing interconnection agreement.  Price Direct at 150-51.  SBC’s vague arguments that it may somehow be subject to unspecified obligations by virtue of interconnection at a MCI IXC Operator Point of Presence are not sufficient to explain its position opposing MCI’s language.  Further, to the extent such concerns were to appear, SBC should utilize dispute resolution mechanisms within the ICA rather than requiring a change to existing methods that have proven effective for this function.  The Texas PUC recently examined this issue in MCI’s arbitration with SBC Texas in Docket No. 28821 and adopted MCI’s language for that interconnection agreement.  MCI’s proposed language should be adopted.
NIM 23
Should trunk forecasts include trunk quantities for all trunking required in this Appendix NIM/ITR?
MCI seeks only to have the ability to manage its operations without having its methods dictated by SBC.  The procedures currently used by MCI are appropriate and reasonable, and SBC has made no showing whatsoever that MCI’s processes are deficient.  Yet again, SBC’s proposal seeks to overturn years of interconnection practices without reasonable basis.  SBC has made no showing why MCI should have to incur the cost of changing its systems and practices, and the human cost of training its employees on new systems in order to comply with SBC’s proposed language.  SBC’s language should be rejected and MCI’s language adopted.
NIM 24
For trunk blocking and/or utilization, what is the appropriate methodology for measuring trunk traffic?
Sections 17 and 18 of the NIM Appendix address trunk sizing, and how to determine whether trunk groups need to be augmented or reduced.  The parties have agreed to much of the language in these sections.  However, MCI and SBC disagree on the method for determining trunk requirements.  In Section 17.1, MCI has proposed that trunk forecasting requirements should be based on the “weekly peak busy hour average.”  SBC, on the other hand, has proposed that trunk requirements should be based on the “time consistent average busy season busy hour twenty (20) day averaged loads applied to industry standard Neal-Wilkinson Trunk Group Capacity algorithms (use Medium day-to-day Variation and 1.0 Peakedness factor until actual traffic data is available).”  The disagreement involves whether traffic analyses and forecasting methods that are appropriate for SBC should be extended to its CLEC customers.  As discussed in more detail below, there is not a “one size fits all” approach here, because a CLEC faces very different circumstances than an ILEC.  

A similar methodological issue exists in section 18.7.  That section sets forth the circumstances under which a trunk group that is underutilized may be resized at the request of either party.  The controversy that has arisen with respect to section 18.7.1.1 has to do with how the utilization of the trunks will be measured.  MCI has proposed that underutilization be determined based on a “weekly peak busy hour basis,” the same methodology it proposed for trunk forecasts.  SBC has proposed that underutilization be determined on “a monthly average basis,” rather than the time consistent busy season busy hour approach it proposed for trunk requirements in section 17.1 or the weekly peak busy hour approach proposed by MCI.  

MCI proposes to use the peak busy-hour methodology for measuring and forecasting trunk requirements.  There is no dispute that the proper unit of analysis for forecasting is the “busy hour.”  Trunks must be sized to accommodate traffic at the time the largest amount of traffic is flowing over the trunks.  Newton’s Telecom Dictionary (15th Edition) defines the busy hour in pertinent part as follows:

The hour of the day (or the week, or the month, or the year) during which a telephone system carries the most traffic.  […]  The “busy hour” is perhaps the most important concept in traffic engineering – the science of figuring what telephone switching and transmission capacities one needs. 

The issue in dispute involves which busy hour must be used for purposes of forecasting.  MCI proposes to determine the peak busy hour by assessing its traffic data for peak traffic demand on a weekly basis.  That is radically different from SBC’s methodology that relies on the “average busy season” rather than on recent data.  An “average busy season” method may be well suited for the characteristics of ILEC networks, but is not at all suited for CLEC networks.  SBC’s proposal to base its own trunk forecasts on the busy hour from the average busy season likely works well for SBC’s network.  It is not be surprising that SBC can look back over years of traffic data and identify a particular busy season, and within that busy season identify particular hours of certain days that consistently generate peak traffic volumes.  It then makes sense for SBC to engineer trunks so that they can handle traffic at the busy hour of the busiest time of year.

MCI’s network, however, is characterized by rapidly changing network loads, and those dynamic conditions mean that MCI cannot utilize analytical methods that were developed for and applicable to static environments such as those experienced by ILECs with networks that have existed for decades.  For MCI, the traffic in the past three months is generally likely to be higher than the traffic in even the busy season of the prior year (and far higher than the average busy season over a number of years).  Indeed, it might be hard for MCI even to identify a “busy season” given that traffic demand is generally increasing steadily.  Thus, in order for MCI to forecast trunk needs to accommodate peak traffic demands, it is more accurate to use recent data than to use data from a particular season in year’s past.  That is how MCI forecasts traffic in installing its own trunks and also how it proposes forecasting traffic for SBC interconnection trunks.

Using SBC’s proposed methods would negatively impact customers (present and future) by leading to significant blockage of calls.  If MCI’s customers encounter busy or blocked trunk conditions, MCI must rely on SBC to support augmenting the trunking that supports MCI’s customers.  It usually takes 8 to 12 weeks to accommodate trunking requests.  If traffic forecasts are too small because not based on recent data, it will be far more frequent that MCI needs to rapidly augment trunks, and SBC will not be able to accommodate this.  This is clearly a case where SBC’s legacy traditions are wholly unsuited for use as a model for how its CLEC customers should conduct their analyses and forecasts.

In addition to the dispute between the parties as to how to determine the busy hour to be used for forecasting, there is a dispute over the statistical tables or algorithms that are used to determine trunk quantities once the “busy hour” is identified and the amount of traffic in the busy hour is known.  SBC wants to specify in the ICA that MCI must use the “Neal-Wilkinson Trunk Group Capacity algorithms” for forecasting.  However, MCI’s systems are already programmed to use the Erlang B statistical tables.  MCI uses the same Erlang B tables in forecasting traffic when deploying its own trunks as well as for forecasting traffic to be exchanged over interconnections with all other ILECs.  There is simply no reason to require MCI to use scarce capital to switch to a different system.

The Erlang B statistical tables likely remain the most widely used traffic model in the world. The Erlang tables and Neal-Wilkinson algorithms will generally yield similar results.  Furthermore, the validity of MCI’s forecasting methods lies in the fact that, when MCI’s analyses indicate trunk shortages, MCI’s traffic monitoring systems have verified that additional trunks are indeed needed.  Mandating that MCI move from its existing – and proven – methods and systems to a system forced on the company by SBC would simply be a way for SBC to raise MCI’s costs with no attendant benefits.

In addition to the disputes over the method used for forecasting, the parties dispute the method to determine utilization of existing trunks to evaluate whether their size needs to be reduced.  MCI proposes to use a “monthly average basis” to measure trunk utilization, as SBC has proposed in paragraph 18.7.  SBC proposes to use of a monthly average.  But an “average” is an extremely poor measure of extremes, and the engineering of trunks is intended to ensure sufficient capacity to handle extreme, or peak, calling loads.  Price Direct at 151-56.
Further, Mr. Hamiter incorrectly describes the data upon which MCI proposes to rely in preparing its trunk forecasts under Section 17.1 of Appendix NIM.  Mr. Hamiter incorrectly implies that MCI would rely on “5 days of data.” Hamiter Direct at 78.  It is unclear why Mr. Hamiter would make such a statement.  SBC and MCI exchange traffic data on their interconnection trunks on a 24 hour, 7 day basis.  MCI’s forecasts do not rely on sample data because a much richer data set is obtained via our constant monitoring of our trunks.  

Further, the “weekly peak busy hour” terminology used in MCI’s proposed language refers to the busy hour, identified each week, from the 24/7 data obtained by MCI’s constant monitoring of its trunks.  For these reasons, the passage cited by Mr. Hamiter from the almost 20 year old BellCore report discussing a limitation of “only 5 days of data” is totally irrelevant to MCI’s proposal. 

For these reasons, MCI urges the Commission to reject SBC’s proposed language and adopt MCI’s proposal.
NIM 25
Should SBC MISSOURI be required to provision trunk augments within 30 days?
This interval is important because SBC’s ability to provide trunking capacity to MCI can make the difference in whether MCI can bring a large new customer onto its network and provide a reasonable degree of service to that customer.  Price Direct at 157-58.  SBC has given no credible reason why it is unable to meet this provisioning interval in Missouri, particularly when it agreed to this language in Michigan.  Furthermore, SBC wants to set out the provisioning timelines in its CLEC handbook, rather than set out the timeframes in the interconnection agreement.  The problem MCI has with the interconnection agreement referencing an external document is the fact that the CLEC handbook can be changed at will by SBC.   SBC witness Hamiter provides no rational explanation for SBC’s position, nor does he seem to grasp the fact that MCI’s language is not an unwavering requirement, obligating SBC to meet the 30 day interval in all cases.  MCI recognizes there may be instances where the 30 deadline cannot be met.  In those instances a new due date will be established.  Price Rebuttal at 81.  There is no sound reason for SBC to object to a standard in Missouri that it agreed to in Michigan.  Price Direct at 157.
NIM 26
MCI:
For transit traffic exchanged over the local interconnection trunks, what rates, terms and conditions should apply?
SBC:
Should a non 251/252 service such as Transit Service be arbitrated in this section 251/252 proceeding?
The Commission has authority to arbitrate this matter.  The Michigan PSC rejected SBC Michigan’s claim that it could not be required to make transiting available to CLECs, and that it would do so only as a “voluntary” offering.  That decision was upheld by the reviewing courts.  Michigan Bell Tel. Co. vs. Chapelle, 222 F.Supp.2d 905 (E.D. Mich. 2002), aff’d Unpublished Order, No. 02-2168 (6th Cir. March 23, 2004).  Accordingly, it is not necessary that MCI and SBC enter into a separate agreement to govern the handling of transit traffic.
The Commission should reject the so-called Transit Appendix.  This appendix is a separate non-section 251/252 agreement, which is inapplicable given that the Commission does have the jurisdiction to arbitrate this matter.  Furthermore, this appendix was presented to MCI for the first time in the testimony of SBC witness McPhee, thus giving MCI very little time to conduct a meaningful review of its substantive provisions.  See Ricca Rebuttal at 17-18.  
The Commission should adopt MCI’s proposed language.  MCI should not be required to have the recipient, third party LEC’s permission when sending transit traffic.  All parties involved in the provision of local exchange traffic are required as common carriers to carry traffic delivered through them to either the ultimate end-user or to another carrier who can send it to the ultimate end-user.  That is the essence of common carrier responsibility.  Because SBC is the incumbent provider in its traditional service territories, every CLEC providing service in those areas seek to interconnect with SBC so that the CLEC’s customers can place calls to, and receive calls from, SBC’s customers.  The effect of SBC’s language would be to place SBC in the role of enforcer of the agreements between CLECs, a role that is inappropriate and unnecessary.  There is no reasonable policy basis for SBC’s proposed language.

The Texas PUC recently addressed this issue in the MCI/SBC arbitration:

[T]he Commission finds that SBC Texas shall provide transit services at TELRIC rates.  The Commission notes that there has been no change in law or FCC policy to warrant a departure from prior Commission decisions on transit service.  Furthermore, a federal court found that a state commission may require an ILEC to provide transiting to CLECs under state law.  Given SBC Texas’ ubiquitous network in Texas and the evidence regarding absence of alternative competitive transit providers in Texas, the Commission concludes that requiring SBC Texas to provide transit services at cost-based rates will promote interconnection of all telecommunications networks.  In the absence of alternative transit providers in Texas, the Commission finds that SBC Texas’ proposal to negotiate transit services separately outside the scope of an FTA §251/252 negotiation may result in cost-prohibitive rates for transit service.

Docket No. 28821, Arbitration Award, pg. 23.
For the foregoing reasons, the Commission should adopt MCI’s proposed language.

NIM 28
MCI:
Since other provisions of the agreement specify in detail the appropriate treatment and compensation of all traffic types exchanged pursuant to this agreement, is it necessary to include SBC MISSOURI’S additional “Circuit Switched Traffic” language in the agreement?
SBC:
a.  What is the proper routing, treatment and compensation for Switched Access Traffic including, without limitation, any PSTN-IP-PSTN Traffic and IP-PSTN Traffic?

b. Is it appropriate for the Parties to agree on procedures to handle interexchange circuit-switched traffic that is delivered over Local Interconnection Trunk Groups so that the terminating party may receive proper compensation?

This is discussed in the Recip Comp 17 part of this brief.
F.  OPERATION SUPPORT SYSTEMS

OSS 1
MCI:
In the event of unauthorized access for use of SBC MISSOURI’S OSS by MCIm personnel, should SBC be required to demonstrate that it incurred damages caused by the unauthorized entry, before MCIm is obligated to indemnify SBC?

SBC:
To what extent should MCIm be required to indemnify SBC MISSOURI in the event of unauthorized access for use of SBC MISSOURI’S OSS by MCIm personnel?

SBC’s proposed language is patently unreasonable in that it would require MCI to indemnify SBC absent any showing of fault.  Moreover, the indemnity provisions included in MCI’s proposed GT&C attachment are fully adequate.   Collins Direct at 9-10; Tr. 905, 908.
OSS 2
May MCIm view Customer Proprietary Network Information prior to obtaining authorization to become the End User’s local service provider?
MCI objects to SBC’s proposal to include language in the interconnection agreement that would prohibit MCI from accessing the CPNI, specifically the Customer Service Record, until after the sale to the customer is completed.  The CSR includes the customer’s name, address, telephone number, and the features and functions of the customer’s current subscription.  Lichtenberg Direct at 4-5.  SBC’s proposal slows down the process of customer conversion by requiring that MCI receive the information manually, rather than electronically, during the preorder process.  Also, SBC’s proposal would significantly impair the way in which MCI presently does business in Missouri. 
MCI’s position fully complies with applicable law and with its present practices throughout the country and has been accepted by Verizon, BellSouth, and Qwest.  Indeed, SBC is the only RBOC that has chosen to attempt to re-define the stages of customer migration to include a new process called marketing.  SBC’s position is not supported by the law and is contradicted by other portions of the “agreed to” language in the proposed interconnection agreement.  Lichtenberg Direct at 7.
OSS 3
Should MCIm be responsible for costs incurred as a result of inaccurate ordering or usage of the OSS?

The Commission should reject SBC’s proposed language.  SBC has not raised this issue in the recent Michigan, Illinois or Texas arbitrations.  Nor is MCI aware of any recent “spike” in inaccurate orders or MCI employees “abusing” SBC’s OSS.  Furthermore, SBC’s language is so vague as to encompass virtually any “inaccurate” ordering or “usage” of the OSS.  Nor has SBC identified what costs it will incur as a result of unauthorized access.  Lichtenberg Direct at 7-8; Lichtenberg Rebuttal at 7.  Realistically, SBC’s concerns are already addressed in the OSS itself.  The system is designed to reject an order if it is not submitted correctly.  In other words, inaccurate or incomplete transactions do not go through the system because the order is rejected up front.  Finally, SBC’s concerns that it will suffer harm if MCI were to “take over” the OSS are misplaced.  MCI does not have direct access to SBC’s OSS.  MCI has access to the ordering platform via a mediated access process.  Lichtenberg Rebuttal at 7.  SBC’s language should be rejected.
G.  PRICING ISSUES
PRICING APPENDIX 1
Which Party’s language should be included in the Pricing Schedule?

This issue involves the question of how rate changes approved after the interconnection agreement is executed can be incorporated into the agreement.  MCI’s position is that both parties have a binding contract once the interconnection agreement is signed by both parties.  Accordingly, any changes to the agreement should be effected only after the parties have the opportunity to negotiate changes.  The parties would not have this opportunity and the changes would instead be automatic if the Commission were to adopt SBC’s language.  SBC would be able to unilaterally change contract prices, forcing MCI to initiate dispute resolution proceedings.  Price Direct at 129-30; Price Rebuttal at 61.  The Commission should adopt MCI’s proposed language.
PRICE SCHEDULE 3
MCI:
What are the appropriate rates for ISDN-BRI and ISDN-PRI  loops?
SBC:
What are the appropriate rates for ISDN-BRI loops?

This issue is resolved.  SBC accepts MCI’s rates with the understanding that these rates are from the M2A as represented by SBC witness Mr. Silver on page 69 of his direct testimony..  Tr. 346.
PRICE SCHEDULE 4
MCI:
What are the appropriate rates for DSL Capable Loops and ISDL Capable Loops?
SBC:
Should the DSL Capable Loops prices be included in the price list?

This issue is resolved.  MCI accepts SBC’s rates with the understanding that these rates are from the M2A as represented by SBC witness Mr. Silver on page 69 of his direct testimony.  Tr. 346-48.
PRICE SCHEDULE 5
What are the appropriate rates for Loop Qualifications for Mechanized, Manual and Detailed Manual?
Should MCIm have electronic access to relevant loop qualification data via SBC Missouri’s OSS at no cost?


The rates proposed by MCI for these rates were set by the Commission in the Covad/SBC  arbitration, Case No. TO-2000-322 (March 23, 2000).  Price Direct at 132-33.  The “at no additional charge” phrase is taken verbatim from the Commission’s Covad order.  Price Rebuttal at 63.  MCI’s proposed rates should be adopted.
PRICE SCHEDULE 7
MCI:
What are the appropriate element description and rates for DSL Shielded and Non-Shielded Cross Connects?
SBC:
What are the appropriate rates for DSL Shielded and Non-Shielded Cross Connects?


This issue is resolved.  MCI accepts SBC’s rates.  The issue is moot, given that MCI will not be ordering non-shielded cross-connects and MCI agrees with SBC’s rates for shielded cross-connects.  Tr. 350-51; 368; 373.

PRICE SCHEDULE 8
Should there be a rate for line station transfer?

No.  The rate for line station transfers should be $0.00.  This is not because MCI believes SBC should not recover the costs associated with these activities.  Historically, SBC has not recovered the costs associated with line station transfers on a case-by-case basis.  Instead, those costs are included on a averaged basis along with other labor functions as part of SBC’s one-time charges for line connection.  Allowing SBC to recover those costs via a direct charge would mean that SBC is recovering the same costs—and MCI paying he same costs—twice.  Price Direct at 133-34.  SBC witness Chapman mischaracterizes this issue, claiming this is a “request” by MCI.  The issue is whether SBC is already recovering its costs.  Furthermore, SBC has provided no cost study or other data supporting its proposed rate.  MCI’s rate should be adopted.
PRICE SCHEDULE 9
What are the appropriate rates for Loop Cross Connects?

The only rates still at issue are lines 130 to 135, relating to analog to digital cross-connect.  Tr. 351.   MCI’s proposed rates are from the Commission’s order in TO-2005-0037, which is the PSC’s Order on remand from the U. S District Court.  Price Direct at 134.
PRICE SCHEDULE 10
What are the appropriate rates for routine modifications?

This issue involves the historic practice of SBC for recovery of costs incurred in performing routine network modifications.  SBC’s costs for this function have been recovered indirectly rather than through an explicit charge.   For that reason, MCI proposes a rate for routine modifications of $0.00.  Price Direct at 134-35.  

SBC witness Smith’s selective citation to Paragraph 640 of the TRO is not persuasive.  Paragraph 640 in its entirety reads as follows:
The Commission’s [FCC’s] pricing rules provide incumbent LECs with the opportunity to recover the cost of the routine network modifications we require here.  State commissions have discretion as to whether these costs should be recovered through non-recurring charges or recurring charges.  We note that the costs associated with these modifications often are reflected in the recurring rates that competitive LECs pay for loops.  Specifically, equipment costs associated with modifications may be reflected in the carrier’s investment in the network element, and labor costs associated with modifications may be recovered as part of the expense associated with that investment (e.g., through application of annual charge factors (ACFs)).  The Commission’s rules make clear that there may not be any double recovery of these costs (i.e., if costs are recovered through recurring charges, the incumbent LEC may not also recover these costs through a NRC).  

Triennial Review Order, paragraph 640; footnotes omitted; emphasis added.  As with Price Schedule 8, the dispute in this issue is whether SBC should be permitted to recover its costs twice.  MCI’s proposed rates should be adopted by the Commission.
PRICE SCHEDULE 17
MCI:
Should the price schedule include elements and rates for Blend Transport?
SBC:
Should the price schedule include charges for embedded base ULS-Tandem Switching, Blend Transport (per minute) and Common Transport (per minute)?


MCI withdraws its proposed rates for lines 487-488 and 497-507.  Those rates are covered by the 13-state reciprocal compensation agreement.  As discussed in the NIM section of this brief, it is not necessary for the Commission to address this issue at this time.

The Blended Transport rates on lines 490-495 proposed by MCI are the rates in the current interconnection agreement between MCI and SBC.  
PRICE SCHEDULE 18
MCI:
Is MCI entitled to obtain access to Entrance Facilities at cost-based rates for the purposes of interconnection?
SBC:
Should the price schedule include rates for any level of Entrance Facility?


Yes.  The rates proposed by MCI are the same rates set by the Commission in Case No. TO-2005-0037.  MCI’s position is supported by the FCC’s February 4, 2005 Order on Remand:  “We note in addition that our finding of non-impairment with respect to entrance facilities does not alter the right of competitive LECs to obtain interconnection facilities pursuant to section 251(c)(2) for the transmission and routing of telephone exchange service and exchange access service.  TRRO, ¶140.  SBC’s reading of the TRRO is unduly restrictive and would impose an unreasonable restriction on MCI that has no basis in the Act or the FCC’s rules.  MCI’s rates should be incorporated in the interconnection agreement.  Price Direct at 135-36.  
SBC witness Hamiter’s testimony that SBC is not obligated to provide the entrance facilities is not supported by FCC.  SBC is confusing its unbundling obligations under 251(c)(3) with their interconnection obligations under 251(c)(2).  The FCC set out this distinction in paragraph 366:
… We find that the more reasonable approach, and the one that is most consistent with the goals of section 251, is to not consider those facilities outside of the incumbent LEC’s local network as part of the dedicated transport network element that is subject to unbundling.  In reaching this determination we note that requesting carriers need facilities in order to “interconnect[] with the [incumbent LEC’s] network,” section 251(c)2) of the Act expressly provides for this and we do not alter the Commission’s interpretation of this obligation.  (TRO para. 366; footnotes omitted; emphasis added.)

SBC’s assertions that it is not required to unbundle this under the TRO are not supported by the FCC’s order and should be rejected by the commission.
PRICE SCHEDULE 20
Should the price schedule include prices for Digital Cross Connect System (DCS)?

Yes.  The rates proposed by MCI were set by the Commission in Case No. TO-2005-0037.  A DCS is a piece of equipment used for purposes of interconnection.  SBC witness Silver acknowledges this on page 124 of his direct testimony.  For the same reasons set out in Price Schedule 18, the Commission should approve MCI’s proposed rates.
PRICE SCHEDULE 21
MCI:
Should the price schedule include prices for Optical (Ocn) level Multiplexing?
SBC:
Should the price schedule include prices for Standalone Multiplexing?

Yes.  The rates proposed by MCI were set by the Commission in Case No. TO-2005-0037.  While SBC has characterized multiplexing as a “standalone” service, in fact it is used in conjunction with unbundled dedicated transport.  If there were no rate for multiplexing, SBC would not receive compensation for the multiplexing service when it is providing unbundled dedicated transport.  Furthermore, if no rate for multiplexing is included in the interconnection agreement, SBC may argue it is not obligated to provide multiplexing as part of such transport.  Price Direct at 137.
PRICE SCHEDULE 22
Should the price schedule include SS7 prices for physical SS7 links, STP ports, and SS7 Cross Connects?

Yes.  These rates are from the Commission’s order in Case No. TO-2005-0037.  For the same reasons set out in Price Schedule 18, the Commission should approve MCI’s proposed rates.  SBC uses—indeed, wants—CLECs to use SS7 for purposes of interconnection, as stated by SBC witness Hamiter during his cross examination:

Q:
Are we also agreed that it is SBC’s practice and preference to interconnect with CLECs using SS7 signaling as compared to MF signaling or the other alternatives?
A:
Pretty much, yes, sir.

Q:
Okay.  Would you have any objections to including language in the contract that literally says that the parties want to interconnect their networks on an SS7 basis?

A:
I thought it was in there somewhere, that we would interconnect with certain exceptions, like some of the operator services trunk groups.  We’re really talking about how the signaling is performed for a specific trunk group when we’re talking about SS7.  Tr. 415

* * * * * 
JUDGE THOMPSON:
Explain to me how the telephone networks get cratered.
THE WITNESS [Hamiter]:  Most of our network is—works over the SS7—is an SS7 network.  SS7 is a system where the signaling between switches is conducted off of the actual trunk group that a call will be carried over.  And that is to speed up the connect time and just make things run a little smoother and more efficiently.  If—and our network is designed to operate under what we determine to be a normal operating environment.  Tr. 436-37.

MCI is entitled to use SS7 for purposes of interconnection under the current FCC rules.  Operationally, SBC wants CLECs to use SS7 for purposes of interconnection, as stated by its own witness.  The Commission should adopt MCI’s rates.
PRICE SCHEDULE 29
What are the appropriate Service Order Charges?

The appropriate Service Order Charges are the MCI proposed rates.  MCI’s rates come from the Commission’s order is Case No. TO-2005-0037.  SBC’s testimony presents no evidence or cost study justifying its proposed rates.  Accordingly, MCI’s rates should be adopted by the Commission.
PRICE SCHEDULE 30
What are the appropriate Time and Material Charges, Nonproductive Dispatch Charges and Labor Rates?

This issue is resolved.  MCI will agree to use SBC’s proposed rates with the understanding that they are from the current M2A.  With that understanding, SBC’s rates are acceptable to MCI.  Tr. 358.
PRICE SCHEDULE 31
MCI:
A.  What are the appropriate rates for Coordinated Hot Cuts?
B.  Should the price schedule include SBC’s proposed prices for Batch Hot Cuts?

SBC:
Should the price schedule include prices for Coordinated Hot Cuts?

This issue may be resolved.  MCI will agree to use the rates proposed by SBC (which MCI understands to be the same M2A rates as in Price Schedule 30) so long as the PSC has ruled that these rates are applicable to Coordinated Hot Cuts.  Tr. 359.  In the absence of these M2A rates being applicable to Coordinated Hot Cuts, MCI urges the Commission to adopt MCI’s position as set out in the direct testimony of MCI witness Price.  Price Direct at 139.
PRICE SCHEDULE 32
MCI:
What is the appropriate element description for ISP-bound traffic?
SBC:
Should the price schedule include a rate for presumed ISP-bound traffic as per FCC 01-131?


MCI has no disagreement as to the rates.  The dispute is the appropriate element description.  MCI’s proposed description matches the language used in the substantive portion of the interconnection agreement.  That matching language, rather than the mis-matched language proposed by SBC, should be adopted by the Commission.  Price Direct at 140.

PRICE SCHEDULE 33
Should the price schedule include Transit Compensation?

Yes.  MCI is proposing the current transit rates, which should be included in this interconnection agreement.  MCI will not reargue the basis for including transit services in the interconnection agreement.  That argument is found in NIM 26.
H.  RECIPROCAL COMPENSATION

RECIP COMP ISSUES 1, 2, 4, 5, 6, 8, 9, 11, and 16


These issues are covered by the 13-state agreement entered into by MCI and SBC.  This is discussed in more detail under the NIM section of this brief and that argument will not be repeated here.

RECIP COMP 7
MCI:
When CPN is unavailable, what processes should apply for assessing percent local usage to determine appropriate termination rates?
SBC:
In the absence of CPN, what methods should the Parties use to jurisdictionalize the traffic for the purposes of compensation?
MCI has proposed to use the “Percent Interstate Usage (“PIU”) or Percent Local Usage (“PLU”) based on the originating carrier’s traffic measurements for the prior three months when the Calling Party Number (“CPN”) is not available.  This is an accurate and fair means by which to identify traffic for purposes of compensation.  
The dispute with SBC is whether it is reasonable to assume that all traffic without CPN should be classified as intrastate toll—traffic that would be subject to the highest compensation rate that exists between the parties (as proposed by SBC)—or whether it is reasonable to assume that the proportion of traffic in each jurisdiction for calls with CPN provides a better, more accurate and reasonable proxy for assessing reciprocal compensation charges.  Ricca Direct at 7.  SBC’s proposal is absurd on its face:  It is patently unreasonable to assume that all traffic without CPN is intrastate toll traffic.  Not surprisingly, SBC’s proposed default classification for all non-CPN traffic provides it with the highest level of compensation—that is, intrastate access charges.  It is noteworthy that Missouri has some of the highest intrastate access charges in the United States.  See Report and Order, Case No. TR-2001-65, pgs. 11-13.  The Commission should adopt MCI’s proposed language.
The parties agree that they should provide Calling Party Number (“CPN”) information with all relevant traffic.  The parties also generally agree that where at least 90% of traffic is passed with CPN information, traffic passed without CPN will be billed in accordance with usage factors (i.e., percent interstate usage or percent local usage).  However, where the percentage of traffic passed with CPN drops below 90%, the parties dispute how the unidentified traffic should be billed.  MCI reasonably proposes that the parties use a version of the applicable usage factor and further proposes that if audit results show that a party materially overstated the usage factor or underreported call detail, that party would be required to reimburse the auditing party for the expenses of the audit and as well as a subsequent audit.  Thus, MCI’s proposal is true to the logic of using actual usage data to classify and bill unidentified traffic.  MCI proposed section 3.3.
SBC, on the other hand, proposes to simply throw logic out the window if more than 10% of calls – no matter the reason – are passed without CPN.  SBC’s proposal is plainly unreasonable, particularly since even SBC acknowledges that there are legitimate reasons that traffic may be passed without CPN.  SBC McPhee Direct at 35.  MCI’s proposed language should be adopted.
RECIP COMP 10
MCI:
Should SBC be required to provide MCIm with call records for traffic MCIm terminates on SBC’s network to end users customers of third-party UNE-P providers?
SBC:
What are the appropriate records SBC will provide MCIm to bill inter-carrier compensation to a third party telecommunications provider using SBC’s local switching on a wholesale basis?

This issue addresses the circumstances where MCI is able to bill SBC for reciprocal compensation or, alternatively, when can MCI suppress billing to SBC for traffic terminated from SBC’s network to MCI’s network.  The answer to this is as follows:  MCI can suppress the billing of such calls to SBC and re-direct them to the third party CLEC only if SBC provides the proper call records to MCI.  Without the proper call records indicating the third-party carrier, MCI will assume that the call in question came from SBC.  Ricca Direct at 15.  SBC’s suggestion that MCI investigate the issue and bill accordingly makes no sense.  In order for MCI to perform an investigation it must have proper billing records in the first place.  Absent such records, MCI has no choice but to bill SBC.  Ricca Rebuttal at 20.  MCI’s proposed language should be adopted.

RECIP COMP 13
MCI:
What billing arrangements should apply to 251(b)(5) Traffic, ISP-Bound Traffic, and IntraLATA interexchange traffic?
SBC:
Is it appropriate to address a delivery process for Meet-Point-Billing access usage records in relation to IntraLATA toll traffic compensation?


The Commission need not address any of the competing language in Section 13.2 for the following reasons:  

(1) The dispute surrounding Section 13.2 pertaining to unbundled local switching is covered by the 13-state Agreement.  Accordingly, the Commission need not address this issue as discussed in the NIM section of this brief.  Ricca Direct at 17.
(2) The dispute regarding the last sentence of Section 13.2, which was proposed by MCI, is no longer an issue as MCI is withdrawing this language.  Ricca Direct at 17.

The Commission should reject SBC’s proposed language for Section 13.5.  That proposed section allows a party disputing a bill to withhold payment.  MCI does not dispute the withholding aspect of SBC’s proposed language (MCI proposes withhold-and-dispute language elsewhere); however, MCI does object to the lack of late payment charges in the event the disputing party ultimately owes the money it withheld.  For that reason, MCI requests that the Commission not adopt SBC’s proposed language.  Ricca Direct at 17-18.
RECIP COMP 14
MCI:
Should the parties follow MECAB guidelines for billing special access and meet-point traffic?
SBC:
Is it appropriate to include terms and conditions for special access as a dedicated private line service in the Reciprocal Compensation Appendix?


MCI agrees with SBC’s observation that the reciprocal compensation appendix may not be the best place for this proposed language.  However, SBC has not proposed a different location in the interconnection agreement.  As to the substance of the language, special access is not used solely to provide a dedicated private line service.  Ricca Direct at 19.  For example, special access is used to access an IXC’s switch and the traffic on that facility is telecommunications traffic.  Likewise, ILECs provide special access trunks to third parties.  The reason MCI proposed this language in order to use the interconnection trunks it has with SBC to jointly provide special access facilities to end users in the same manner that ILECs do with their interconnection trunks.  Ricca Direct at 19-20.  MCI is not proposing to assess reciprocal compensation charges on this traffic; just that the parties jointly provide such services pursuant to the MECAB guidelines.  SBC’s assertion that traffic traversing special access facilities is not traversing the Public Switched Telephone Network is simply wrong.  Ricca Rebuttal at 24.  MCI’s language should be adopted.
RECIP COMP 15
MCI:
What terms and conditions should apply for switched access traffic?

SBC:    (a)
What is the proper routing, treatment and compensation for Switched Access traffic including, without limitation, any PSTN-IP-PSTN traffic and IP-PSTN traffic?

(b)
Is it appropriate for the Parties to agree on procedures to handle Switched Access traffic that is delivered over local interconnection trunk groups so that the terminating Party may receive proper compensation?

This issue is addressed more thoroughly in Recip Comp 17.  As a general matter, MCI is not proposing that “IP in the middle” traffic (PSTN-IP-PSTN) be counted as an enhanced service; however, IP-PSTN traffic is subject to reciprocal compensation and not switched access.
RECIP COMP 17
MCI:
What is the proper compensation treatment for Voice over Internet Protocol traffic?
SBC:
See SBC’s issue statement in Recip Comp 15.
MCI’s proposed language should be adopted by the Commission.  This issue involves the treatment of VoIP traffic.  MCI’s proposed language clarifies the compensation for enhanced/information services traffic and the parties’ obligations and rights under the interconnection agreement.  Conversely, SBC’s proposed language conflicts with language already agreed to in the agreement, such as invoicing, CPN, and indemnification issues.  Price Direct at 119.  Conversely, SBC disingenuously asserts that MCI’s language is “overbroad,’ yet SBC uses phrases such as “any and all” and “including, without limitation.”  Price Rebuttal at 54.  

The FCC has not completed its broad rulemaking in Docket 04-36, In the Matter of IP-Enabled Services.  However, the FCC has provided guidance as to the classification of certain traffic.  MCI’s proposed language goes beyond merely whether traffic is “routed or transported … using Internet Protocol” as urged by SBC and instead uses the following language:  “enhanced/information services traffic, including without limitation Voice Over Internet Protocol (“VOIP”) traffic and other enhanced services traffic (collectively, “IS Traffic”) …”  See Tr. 718-20.

SBC also disputes the phrase “or as otherwise determined by MCIM at sole discretion.”  SBC Constable Direct at 22.  While MCI witness Price explains the rationale for that phrase, in an effort to help reduce the number of disputes, MCI agrees to strike this offending language.  Price Rebuttal at 56.  In sum, MCI’s language should be adopted by the Commission because it is straightforward, and clearly sets out the rights and obligations of the parties, and reflects current decisions of the FCC regarding IP-based traffic.
RECIP COMP 18
SBC:
Should non 251/252 services such as Transit Services be negotiated separately?


Yes.  MCI’s proposed language should be included in the interconnection agreement because there may be instances where the parties will exchange transit traffic.  This issue is discussed in the NIM 26 section of this brief.

I.  RESALE

RESALE 1
May MCIm resell, to another Telecommunications Carrier, services purchased from Appendix Resale?

As demonstrated in MCI’s discussion of issue DEF 3 (and issue UNE 6), SBC cannot simply restrict MCI’s ability to resell telecommunications services.  Accordingly, SBC’s proposed contract language, which states that MCI may not resell, to other Telecommunications carriers, services purchased under this Appendix [Resale], must be rejected.  See §251(c)(4).

The FCC has made clear that the only reasonable prohibition that can be placed on the resale of services is a restriction against ‘cross-class selling.’ SBC’s attempt to paint “other Telecommunications carriers” as a separate “class of subscribers” if they use services purchased from MCI to provide service to their customers but not as a separate “class of subscribers” if they use services purchased from MCI for themselves, is nonsensical.  Such other telecommunications carriers are only one “class of subscriber,” i.e., a business class.  Their status does not change as a result of the manner in which they use the telecommunications services they purchase.  Moreover, adoption of such a distinction would unreasonably require MCI to police (and under the relevant contract language proposals, assume legal responsibility for) the activities of the customers to which MCI sells telecommunications services.  MCI is not required to do this.  Price Direct at 164-67.

RESALE 2
MCI:
Should SBC be required to offer Resale services at Parity?

SBC:
Should MCIm have a contractual adoption (i.e., MFN) right similar to Section 252(i)?


Yes.  SBC should be required to offer its Resale services to MCI at the same rate that it offers such services to other CLECs.  SBC’s avoided cost—its wholesale discount—for resold services should be the same regardless of which CLEC is purchasing those services.  Lichtenberg Direct at 18.  This is not a “pick-and-choose” issue, such as a section 252(i) issue, as framed by SBC.  SBC’s avoided cost for these services should not vary CLEC-by-CLEC.
RESALE 3
Which Party’s proposal for reselling Customer Specific Arrangements (CSA) should apply?

SBC’s language is certainly more detailed than MCI’s; however, upon examination, that detail unduly restricts MCI’s ability to resell CSAs.  For example, SBC’s language provides that MCI may not assume an existing agreement between SBC and an end user if the contract so provides.  Section 5.1.  The contracts provide for no wholesale discount.  Section  5.2.1.1.  SBC is dictating its business terms on MCI by requiring that MCI not assess an early termination charge to the end user if the end user returns to SBC.  Section 5.2.1.3.  MCI’s proposal should be adopted.
RESALE 4
What process should apply for updating End User 911 information?

MCI’s responsibility to update the 911 database occurs when MCI submits the Local Service Request order to SBC.  At that time, SBC will have the information needed to update the 911 database.  Lichtenberg Direct at 19.  Conversely, SBC wants MCI to update the 911 database “when requested,” which frankly makes no sense.  MCI currently provides 911 database information when the LSR is submitted.  This process works, is predictable, and both parties know what and when to expect such information.  MCI’s position should be adopted.
RESALE 5
MCI:
Should the Commission adopt SBC’s liability and indemnity language contained in Appendix Resale?
SBC:
Should the Commission adopt SBC’s Resale liability and indemnity language?

SBC’s proposed language is unnecessary since the parties have agreed to comprehensive liability and indemnity provisions of general applicability at Sections 15 and 16 of the GT&C Attachment.  Furthermore, SBC’s proposed language is unreasonable since it would make MCI liable to SBC even in the absence of any underlying fault on MCI’s part.  If this specific Resale language were adopted, the fair and reasonable language in the GT&C Attachment would be superseded by this specific language.  Collins Direct at 9-10.  The Commission should adopt MCI’s language.
J.  SS7
SS7 1

Under what circumstances should SBC MISSOURI be required to provide SS7 signaling to MCIm?


This issue is also addressed in Price Schedule 22.
  SBC claims that SS7 is not a UNE and, therefore, it is not obligated to provide it.  SBC’s position ignores the fact that when MCI interconnects its network with SBC’s network, it is imperative that signaling information be passed.  Price Direct at 158; Hamiter cross examination, Tr. 415; 436-37.  MCI’s language sets out MCI’s right to lease those facilities when such facilities are for the purpose of the transmission and routing of telephone exchange service and exchange access service pursuant to section 251(c)(2).  SBC’s obligations go beyond merely interconnecting the trunks themselves.  The two companies’ obligations relate also to the signaling links by which the companies’ networks exchange signaling information for the operation of those interconnection trunks.  Price Direct at 159.  MCI’s language should be adopted for these reasons.
K.  UNE
1.
INTRODUCTION


MCI and SBC have presented 36 discrete issues for resolution.
  However, the more controversial of these 47 issues generally fall into 9 broad categories of issues:  (a) Lawful UNEs; (b) Conversions of wholesale services to unbundled network elements (UNEs); (c) Loops; (d) Processes for transitional elements; (e) routine network modifications; (f) Conversion of wholesale services and UNE combinations; (g) Commingling; (h) Enhanced Extended Loops; and (i) Other issues.
MCI submits that its proposed contract language is more fully consistent with SBC’s obligations under the Federal Communications Commission’s (FCC) orders and rules, and the requirements of the federal Telecommunications Act (FTA).  By contrast SBC’s proposed contractual language is not only inconsistent with principles that foster a competitive telecommunications market, but either restricts MCI’s rights under the FCC’s orders, rules, and the FTA, or, imposes unwarranted requirements not supported by the FCC’s rules or the FTA.  Therefore, MCI recommends that the Commission reject SBC’s positions and proposed interconnection agreement language and direct the MCI and SBC to conform their interconnection agreement utilizing the interconnection agreement language proposed by MCI.  

MCI respectfully asks the Commission to continue to keep the “Big Picture” in focus.  The Congress of the United States has adopted policies favoring a competitive market in the telecommunications arena versus the historical monopoly system the Commission and the parties have been struggling to replace since 1996.  And as critical as “getting it right” was in the seminal proceedings establishing the first interconnection agreements shortly after adoption of the FTA, and the equally important M2A that arose from SBC’s Section-271 application, “getting it right” in today’s environment is even more critical to the continued evolution of competition in local markets particularly in light of the impending exodus of the Unbundled Network Element Platform (UNE-P).

2.
DISCUSSION OF DISPUTED ISSUES.


The vast majority of disputes between MCI and SBC result from different interpretations of SBC’s obligations and MCI’s arising out of the various FCC’s orders and rules.  The majority of individual issues identified above can be traced to three generic issues:

1. All too often SBC’s proposed contract language unreasonably limits the manner by which MCI can access UNEs for purposes of serving its customers.  In general, SBC’s proposed language narrowly defines UNEs for purposes of either restricting MCI’s use of UNEs entirely, or in some circumstances, limiting the customers to whom MCI can provide services using UNEs.

2. SBC’s overly aggressive interpretation of the FCC’s orders, including the UNE Remand Order,
 the Triennial Review Order
 and the Triennial Review Remand Order
 unreasonably limits its obligations with respect to UNEs and interconnection services.  In many cases, SBC’s proposed language directly conflicts with specific language provided by the FCC or, at a minimum, with the intent and purpose of the FCC’s orders.

3. In addition many of the disputes arise from either duplicative or unnecessary language SBC proposes.  Including duplicative, slightly revised language serves little more than to confuse the issues at hand and create ambiguity that results in disputes between the parties.  Moreover, SBC’s duplicative language continues its theme of limiting its obligations under the FCC’s orders and rules, or of placing unfounded restrictions on MCI’s rights under those orders and rules.

(a)
LAWFUL UNEs AND THEIR USE
UNE 2
Which parties’ definition of Lawful UNE should be included in the Agreement?

The dispute regarding the definition of Lawful UNE pertains to one of the more critical issues in this case:  the definition of meaning of “Lawful UNE” in the Agreement at Sections 1.5 and 1.1.2 of the UNE Appendix.  The differences in the parties’ definitions are shown in the contract language below:

1.5 “Lawful,” “Lawful Unbundled Network Element” or “Lawful UNE” when used in relation to unbundled Network Elements, means those unbundled Network Elements required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders, or lawful and effective orders and rules of the State Commission that are necessary to further competition in the provision of telephone exchange service or exchange access and that are not inconsistent with the Federal Telecommunications Act of 1996 (FTA) or the FCC's regulations to implement the FTA described in this Agreement and required by Applicable Law.

MCI’s language defines “Lawful UNEs” as simply those UNEs described in the agreement and required by law, while SBC’s language would define the term in terms that create more confusion and ambiguity than clarity and that inappropriately restrict MCI from using Lawful UNEs.

On its surface SBC’s language simply could be viewed as a verbose way of saying Lawful UNEs are those required by applicable law.  A closer review, however, reveals that SBC’s language would provide SBC with an inappropriate level of control over MCI’s access to Lawful UNEs.  Common sense should dictate that UNEs provided by the parties’ agreement should qualify as “lawful.”  Also, SBC’s language would allow SBC to determine unilaterally, unilaterally, e.g., what constitutes a state provision that is “not consistent” with federal rules.  These determinations should be left to parties to negotiate under the change of law process in the ICA and not for SBC to unilaterally determine once a contract with particular UNEs and services in place.

MCI’s concern is that SBC’s proposed language gives SBC the right to take action (i.e., reject orders or remove circuits) based solely upon its interpretation of what it believes is, or is not, “lawful.”  MCI’s language, on the other hand, requires the parties to negotiate any changes in law before any service-disrupting actions are taken by either party.  And, if negotiations fail, then to use the mediation and arbitration rights afforded both parties under section 252 of the Telecommunications Act.  As such, this dispute is not about what is, or is not, lawful at this time, but instead, the issue revolves around whether SBC will have the unilateral ability to determine what is lawful in the future and thereafter negatively impact MCI’s business based upon SBC’s interpretation alone.  

Although Mr. Silver contends that SBC’s definition “is not intended to be judgmental or subjective,”
  that is precisely the effect of SBC’s proposed language.  Moreover, SBC’s language does in fact inject subjective decision making on SBC’s part into the contract through SBC’s definition of Lawful UNE.  Mr. Silver proves MCI’s point when he states that “the parties disagree strenuously about what UNEs are lawfully required to be provided under the Act.”
  Irrespective of whether the term “lawful” or some other adjective is used to describe “UNEs” to be made available under the ICA, the problem remains the same.  SBC’s language allows it to take unilateral action without invoking a change-of-law process, based solely upon its own interpretation of the law.

Moreover, other state commissions have rejected SBC’s attempt to provide itself the unilateral ability to determine what constitutes a “Lawful UNE.”  The Illinois Commerce Commission (ICC) rejected the inclusion of “Lawful UNEs” in the parties’ agreement altogether.  The ICC found that “such language is unnecessary, likely to trigger future disputes…and could be readily abused to delay…access to SBC’s services.”
  In an effort to accommodate SBC in defining what a “Lawful UNE” is, MCI has not objected to inclusion of the term in this docket, but it contends that SBC’s definition suffers from the precise shortcomings identified by the ICC.


For these reasons, MCI recommends that the Commission adopt MCI’s language for Section 1.5 and reject SBC’s proposed language for Section 1.1.2 in its entirety, or, alternatively, adopt the position of the Illinois Commerce Commission, and eliminate the inclusion of this language from the agreement.

UNE 6

Should MCI be permitted to use SBC Missouri’s unbundled network elements to provide service to other telecommunications carriers?
The dispute between the parties on this issue stems from language that SBC has proposed for Section 2.3 of the UNE Appendix.  SBC’s proposed language attempts to prohibit MCI from utilizing UNEs to provide services to other telecommunications carriers.  The disputed language is as follows:

2.3 MCIm may not use SBC MISSOURI’s Lawful unbundled Network Elements to provide services to other Telecommunications Carriers, including the exclusive provision of mobile wireless services, or long distance interexchange services (i.e. Telecommunications Service between different stations in different exchange areas).  MCIm may use a Network Element or a combination of Network Elements (including, without limitation, all network elements referred to as a Lawful UNE under this Agreement) for the provision of any Telecommunications Services; provided, however, that MCIm may not use a Network Element or combination (including, without limitation, all network elements referred to as a Lawful UNE under this Agreement) to provide exclusively mobile wireless telecommunications service or interexchange service (i.e., telecommunications service between stations in different exchange areas). 

MCI has agreed to the restriction regarding the use of UNEs to provide exclusively mobile wireless or interexchange service (or telecommunications service between stations in different exchange areas), consistent with ¶ 34, footnote 98 of the TRRO.  Therefore, the disagreement between the parties essentially boils down to inclusion of the word “not” in SBC’s proposed language.

The blanket prohibition from using UNEs to serve telecommunications carriers imposed by SBC’s proposed language, goes well beyond the Telecommunications Act and FCC regulations, and should therefore be rejected by the Commission.

Upon a showing of impairment the Act requires ILECs to provide UNE access “to any requesting telecommunications carrier for the provision of a telecommunications service.”
  The Act then defines “telecommunications service” as “the offering of telecommunications for a fee directly to the public, or to such classes of users as to be effectively available directly to the public, regardless of the facilities used.”
  According to the FCC, the term “telecommunications service” was not intended to create a wholesale/resale distinction, or to limit “the public” to mean “end users” of a service (as opposed to other carriers).
  In addition, the FCC recently reaffirmed this policy in the TRRO, when it stated that “[i]n light of the guidance received from the D.C. Circuit, we abandon our previous interpretation of section 251(d)(2), and subject all telecommunications services to our unbundling framework.”

The Texas PUC addressed SBC’s blanket prohibition implies that “telecommunications carriers” do not qualify as “end users,” in its Track I Award in Docket No. 28821.  The Texas PUC’s award made clear that: (1) telecommunications carriers are end users, (2) CLECs provide telecommunications services to these end users, and (3) the FCC has subjected all telecommunications services to its unbundling regime.
MCI agreed to include in Section 2.3 the limitation on using UNEs to provide exclusively mobile wireless or interexchange service (i.e., telecommunications service between stations in different exchange areas), and therefore, MCI’s language contains the same limitation as stated in SBC’s language.
 

While MCI agrees that it is appropriate to recognize this law in contract language, it is not appropriate to have Section 251(c)(3) (or more importantly as MCI described regarding UNE 4, SBC’s interpretation of orders implementing Section 251(c)(3)), serve as the sole determining factor regarding what constitutes a Lawful UNE.  

SBC has made no qualms about its intent of its proposed contract language in this arbitration:  to reserve the right to immediately interpret any regulatory decision impacting its Section 251 obligations and implement that interpretation by withdrawing access to network elements (or converting to wholesale services) outside the change of law provision in the parties’ contract.
  SBC’s opportunity to act unilaterally is of large concern to MCI.  

The only remaining dispute is whether MCI should be allowed to serve telecommunications carriers with UNEs purchased from SBC subject to the agreed-to limitations mentioned above.  Moreover, other state commissions have rejected SBC’s proposed language.  SBC proposed the same use restrictions to the Michigan Public Service Commission, and the Michigan PSC (MPSC) rejected SBC’s proposal to prohibit CLECs from using UNEs to provide services to telecommunications carriers.  The MPSC stated that SBC’s proposal to “exclude all telecommunications providers from the possibility of being an end-user…goes too far.”
  The Commission should follow the MPSC’s lead and reject SBC’s inappropriate restriction.  Similarly, the Illinois Commerce Commission in Docket 04-0469 rejected SBC’s “narrow interpretation of ‘telecommunications services’”.
  

Therefore, the Commission should reject SBC’s proposed use restrictions for Section 2.3 of the UNE Appendix.
UNE 8
Should MCI be required to purchase collocation for access to unbundled Loops?

The language in dispute is that proposed by MCI at UNE Appendix Section 4.2.4.  The intent of MCI’s language is to clarify that SBC may not require MCI to purchase collocation in order to access unbundled loops.  This language acknowledges that MCI may utilize other methods of accessing unbundled loops when other more efficient and less costly methods are available and technically feasible, consistent with other agreed-to language contained in the Agreement.
  MCI’s proposed Section 4.2.4 to the UNE Appendix is as follows:

4.2.4 MCIm may elect to access SBC Missouri’s Lawful unbundled Network Elements through Physical Collocation arrangements. MCIm may also access unbundled loops without purchasing collocation from SBC MISSOURI, or access via a third party, when MCIm purchases contiguous unbundled Network Elements or service from SBC MISSOURI, regardless of whether the unbundled Network Elements are already assembled or MCIm combines the elements.
By contrast, SBC proposes that Section 4.2.4 read as follows:

1. MCIm may elect to access SBC Missouri’s Lawful unbundled Network Elements through Physical Collocation arrangements.

SBC’s language could readily be interpreted to mean that collocation is the only manner by which MCI may access unbundled loops.  MCI’s proposed language simply sets forth a number of other methods by which MCI can gain access to unbundled loops.  MCI’s language is consistent with the FCC’s rules, and does not confer upon MCI any rights or opportunities not already afforded it.  MCI’s language better states the parties’ rights and obligations regarding the MCI’s access to unbundled loops. 

Moreover, in the course of addressing Enhanced Extended Links (“EELs”) the FCC recently made clear in the TRO that CLECs need not collocate to access UNEs,.
  At ¶576 of the TRO, the FCC stated:

Based on the record before us, we conclude that EELs facilitate the growth of facilities-based competition in the local market. The availability of EELs extends the geographic reach for competitive LECs because EELs enable requesting carriers to serve customers by extending a customer’s loop from the end office serving that customer to a different end office in which the competitive LEC is already located. In this way, EELs also allow competitive LECs to reduce their collocation costs by aggregating loops at fewer collocation locations and then transporting the customer’s traffic to their own switches.  Moreover, we find that access to EELs also promotes self-deployment of interoffice transport facilities by competitive LECs because such carriers will eventually self-provision transport facilities to accommodate growing demand. We further agree that the availability of EELs and other UNE combinations promotes innovation because competitive LECs can provide advanced switching capabilities in conjunction with loop-transport combinations. (footnotes omitted)

The FCC’s order makes clear that CLECs are not required to establish collocation arrangements in a particular central office in order to access UNEs.  The FCC found that allowing CLECs to access unbundled loops without collocation “facilitate[s] the growth of facilities-based competition” and “promotes innovation.”  In essence, the FCC required EELs so that the CLECs can “reduce their collocation costs,” thereby leaving it up to the CLEC to decide whether collocation is the most economical way to access unbundled loops.  This is precisely what MCI’s proposed language for Section 4.2.4 accomplishes.
  Ironically, if the Commission adopts SBC’s language the result could be a move away from the development of facilities-based competition, a goal often noted in proceedings before the Commission and the FCC.  

MCI does not here dispute that the eligibility criteria of 47 CFR 51.318(b)(2)(4) requires that “each circuit to be provided to each customer will terminate in a collocation arrangement that meets the requirements of paragraph (c) of this section.” In fact, MCI has specifically referred to this requirement in its proposed language for Section 22.3.1.2.4 of the UNE Appendix.  

The bottom line is that SBC’s language is far too restrictive.  SBC’s language as it currently stands is most reasonably interpreted as requiring MCI to collocate in each SBC wire center wherein it accesses an unbundled loop irrespective of the “size” of the loop – DS0 or high capacity – regardless of whether it is combined with unbundled dedicated transport or not.  This is clearly inappropriate, as Mr. Hatch readily concedes.
  MCI’s language more closely reflects SBC’s obligations and MCI’s rights with respect to accessing stand alone unbundled loops as well as UNE combinations, and therefore, MCI urges the Commission to adopt MCI’s proposed language and reject SBC’s language.

(b)
CONVERSION OF WHOLESALE SERVICES TO UNEs
UNE 10
Are there eligibility requirements that are applicable to the conversion of wholesale services to UNEs?

The ability of MCI to convert wholesale services to UNEs in an efficient, orderly manner is critical to the provision of services to its customers.  As with many other issues, SBC’s proposed contract language takes unwarranted liberties with the FCC’s rules and attempts to provide itself the unilateral right to determine if, when, and where a conversion is appropriate.  More specifically, the UNE 10 issue pertains to the following disputed language proposed by SBC as Sections 6.1 and 6.6 of the UNE Appendix.
6.1
Upon MCIm’s request, SBC MISSOURI shall convert a wholesale service, or group of wholesale services, to the equivalent Lawful unbundled Network Element, or Combination of Lawful unbundled Network Elements, that is available to MCIm under this Appendix Lawful UNE., so long as MCIm and the wholesale service, or group of wholesale services, meet the eligibility criteria that may be applicable and the Conditions for Accessing Lawful UNEs set forth in Section 3.0 above).
6.6
If MCIm does not meet the applicable eligibility criteria or, for any reason, stops meeting the eligibility criteria for a particular conversion of a wholesale service, or group of wholesale services, to the equivalent Lawful UNE, or combination of Lawful UNEs, MCIm shall not request such conversion or continue using such Lawful UNE or Lawful UNEs that result from such conversion.  To the extent MCIm fails to meet (including ceases to meet) the eligibility criteria applicable to Lawful a UNE or combination of Lawful UNEs, or Commingled Arrangement (as defined herein), SBC MISSOURI may convert the Lawful UNE or Lawful UNE combination, or Commingled Arrangement, to the equivalent wholesale service, or group of wholesale services, upon written notice to MCIm.  Intentionally Omitted.

6.6.1 This Section 6 applies to any Lawful UNE or combination of Lawful UNEs, including whether or not such Lawful UNE or combination of Lawful UNEs had been previously converted from an SBC MISSOURI service.

6.6.2 SBC MISSOURI may exercise its rights provided for hereunder and those allowed by Applicable Law in auditing compliance with any applicable eligibility criteria.

MCI objects to the language proposed by SBC.   SBC’s broad strokes could be read by SBC to permit it to refuse to convert wholesale services to UNEs if SBC determines that MCI, the service in question, or any group of services in question are not “eligible” for conversion and also to convert existing UNE combinations back to wholesale services at its discretion.

Further, those situations where MCI would be precluded from converting services to UNEs, are fully addressed elsewhere in the agreement (Section 22.3 of the UNE Appendix, for instance).
  Thus, to include SBC’s less precise language in this particular section would not only lead to confusion, but also provides SBC the unilateral control over MCI’s ability to receive conversions.  For example, SBC’s language would allow SBC unilaterally (and with only written notice to MCI) to convert a UNE combination or commingling arrangement back to wholesale services if MCI fails to meet the vague eligibility requirements to which SBC refers in its proposed Section 6.1.  SBC’s language does not explain who would determine whether MCI fails SBC’s vague eligibility requirements and does not provide for input from MCI or the Commission.

Furthermore, in response to requests by Regional Bell Operating Companies (“RBOCs”) to bar conversions altogether, the FCC in the TRRO rejected such proposals and reiterated RBOCs’ obligations in this regard.

Additionally, SBC’s testimony on this point provides no persuasive rationale to support its proposed language.
  SBC’s proposed language in Section 6.6 would grant SBC the discretion to unilaterally convert MCI’s Lawful UNEs or combinations of Lawful UNEs back to wholesale services, merely upon written notice to MCI.  The FCC’s eligibility criteria or “safeguards” were not intended to grant SBC such control.  Therefore, MCI recommends that the Commission reject the language proposed by SBC in Section 6.1 and Section 6.6 in its entirety.

UNE 11
What processes should apply to the conversion of wholesale services to UNE?

MCI is withdrawing its proposal to use a “spreadsheet” to process conversions.  Accordingly, to the extent MCI’s language in UNE 11 is calling for a spreadsheet to effect these conversions, it is no longer applicable.

MCI’s proposed language at Section 6.2 of the UNE Appendix would require SBC to both convert wholesale services to UNEs in a reasonable timeframe, and to recognize those conversions in SBC’s billing system within a 30-day interval.  MCI’s proposed language would also require SBC to coordinate with MCI to undertake conversions on a “project” basis when appropriate.  SBC has rejected MCI’s proposed language in favor of its own language, which would allow SBC to have near-unilateral control over the provisioning and billing parameters that would apply to MCI’s conversions.  The disputed language follows:
6.2
Unless otherwise agreed to in writing by the Parties, such conversion shall be completed in a manner so that the correct charge is reflected on the next billing cycle after MCIm’s request.  For purposes of this Agreement, the Parties acknowledge that MCIm has purchased a number of “special access” circuits from SBC MISSOURI that terminate to an MCIm collocation cage.  SBC MISSOURI agrees that MCIm may request the conversion of such special access circuits on a “project” basis by submitting a spreadsheet to SBC MISSOURI describing the circuits.  In accordance with the requirements of Section 6.4 below, SBC MISSOURI shall process such conversions within thirty (30) days of MCIm’s request and shall reflect billing changes as described above.  For other types of conversions, until such time as the Parties have agreed upon processes for such conversions, SBC MISSOURI agrees to process MCIm’s conversion requests on a case-by-case basis and without delay.  In requesting a conversion of an SBC MISSOURI service, MCIm must follow the guidelines and ordering requirements provided by SBC MISSOURI that are applicable to converting the particular SBC MISSOURI service sought to be converted.  Where processes for the conversion requested pursuant to this Agreement are not already in place, SBC MISSOURI will develop and implement processes, subject to any associated rates, terms and conditions.  The Parties will comply with any applicable Change Management guidelines.

MCI believes it is not only possible, but preferable, for SBC to meet the guidelines MCI proposes versus SBC’s guidelines.  SBC has a clear economic incentive to maintain as many of its services on a wholesale/retail basis as possible, forestalling MCI’s attempts to convert those services to UNEs.
  This incentive has been borne out in practice, as MCI has experienced a somewhat slow, cumbersome, and administratively intense conversions process from ILECs, even though, for the most part, the only change required on the part of the ILEC to complete a conversion is a billing/records change (i.e., generally, no facility changes are required).
  Given MCI’s experience with ILEC conversion processes, it is imperative that the parties’ rights and obligations be as clearly spelled out as possible in the ICA in order to convert MCI’s services in a timely and efficient manner.  Without express language, SBC does not have the economic incentive to establish the timely conversion process MCI requires.

Particularly troubling concerning conversions is the following clause proposed by SBC, at Section 6.2 of the UNE Appendix:


Where processes for the conversion requested pursuant to this Agreement are not already in place, SBC MISSOURI will develop and implement processes, subject to any associated rates, terms and conditions.  

SBC’s language is completely unclear concerning the timeframe within which such “processes” might be developed or implemented and/or any rates, terms or conditions that might apply.  Additionally, it is unclear from SBC’s proposed language what processes/procedures and rates, would be applied in the interim.  It is the inexactness of SBC’s language that most concerns MCI.  

The FCC’s TRRO, TRO, and previous orders, provide sufficiently thorough direction regarding which services can, and cannot, be converted.  Thus, waiting until SBC receives a request for such a conversion before it determines how it will process such a request or how it will bill for such a request is unreasonable.  Such tactics on the part of a wholesale carrier would never be tolerated in a competitive marketplace.  SBC’s proposed language underscores the economic incentive it has to slow the conversion process and make conversions far more complicated and time-consuming than necessary.  Such tactics should be rejected by this Commission.

Further, MCI’s proposed language is fully supported by the FCC.  At paragraph 588 of the TRO the FCC stated: 

588. We conclude that conversions should be performed in an expeditious manner in order to minimize the risk of incorrect payments. We expect carriers to establish any necessary timeframes to perform conversions in their interconnection agreements or other contracts. We decline to adopt ALTS’s suggestion to require the completion of all necessary billing changes within ten days of a request to perform a conversion because such time frames are better established through negotiations between incumbent LECs and requesting carriers.  We recognize, however, that converting between wholesale services and UNEs (or UNE combinations) is largely a billing function. We therefore expect carriers to establish appropriate mechanisms to remit the correct payment after the conversion request, such as providing that any pricing changes start the next billing cycle following the conversion request.  [Emphasis added.]

MCI’s language recognizes that conversions are largely a billing function and would require the proper rates to be applied during the next business cycle – both of which are consistent with the FCC’s directive.  
The FCC made a special effort in its TRO at paragraph 588 to place upon ILECs the responsibility to make such conversions as efficient and economical as possible.  Mr. Christensen’s complaint that MCI’s language “would force SBC … to perform order processing activities for MCI that MCI should be doing for itself,” 
 is a criticism better directed at the FCC’s requirement than it is at MCI’s proposed language, and thus should be ignored.  In essence, Mr. Christensen is saying that SBC does not want to make changes to its OSS or its ordering processes (i.e., business rules) to make these conversions more efficient, and instead, SBC would prefer for MCI to undertake the laborious and inefficient task of inputting these orders individually.  Fortunately, this is exactly what the FCC was attempting to forestall.  Simply put, these conversions can be done far more efficiently and in batch manner, and SBC should be required to accommodate that type of process.

MCI has proposed language that would place reasonable expectations on SBC’s ability to convert wholesale services to UNEs, consistent with the FCC’s directives.  MCI’s proposed language recognizes that SBC will be primarily responsible for making a billing/records change in the vast majority of conversion requests, and hence, requires SBC to begin billing the UNE rates upon its next billing cycle.  MCI’s language is reasonable and specific, whereas SBC’s lacks in specificity.  Accordingly, MCI’s proposed Section 6.2 should be adopted by the Commission.

(c)
LOOPS
UNE 22
Which Party’s definition of a “Loop” should be included in the Agreement?

This issue relates to the parties’ dispute concerning the definition of an unbundled loop, in Section 9.1.1 of the UNE Appendix.  SBC has proposed a definition limited solely to the language in 47 C.F.R. §51.319(a), whereas MCI’s definition attempts to capture both the basic definition of a local loop as well as the attributes of the loop found in other FCC rules.  MCI’s language should be accepted, because it provides a more robust definition that captures all the relevant attributes of the local loop.

9.1.1 “Local Loop” means a transmission facility between a distribution frame (or its equivalent) in SBC MISSOURI’s Central Office and the loop demarcation point (marking the end of SBC MISSOURI’s control of the Loop) at a end user customer premises, including inside wire owned by SBC MISSOURI.  The Loop includes all features, functions, and capabilities of such transmission facility.  Those features, functions, and capabilities include, but are not limited to, Dark Fiber, all electronics (except those electronics used for the provision of advanced services, such as Digital Subscriber Line Access Multiplexers), optronics, and intermediate devices (including repeaters and load coils) used to establish the transmission path to the end-user customer premises.  The term “Loop” includes, but is not limited to, DS1, DS3, and Dark Fiber Loops. “Lawful UNE Local Loop” is defined as a transmission facility between a distribution frame (or its equivalent) in SBC MISSOURI's  central office and the loop demarcation point at an End User  premises. This element includes all features, functions, and capabilities of such transmission facility, including the Lawful UNE Network Interface Device. It also includes all electronics, optronics, and intermediate devices (including repeaters and load coils) used to establish the transmission path to the End User premises as well as any inside wire owned or controlled by SBC MISSOURI  that is part of that transmission path.

MCI’s definition recognizes that DS1 and DS3 facilities are unbundled local loops, see 47 C.F.R. §§51.319(a)(1)(B)(4), (a)(1)(B)(5).  Likewise, MCI’s definition recognizes that the loop in some cases extends beyond the boundary of a customer’s premises into the premises itself, and that in such cases, the end point of the loop is where SBC no longer maintains control of the facility.  See 47 C.F.R. §51.319(b)(2).  By capturing these additional nuances of the local loop, MCI’s definition is more accurate and comprehensive.  For similar reasons, MCI’s proposed language for Section 9.1.4 (definition of DS1 loop) should be approved.

MCI’s definition also includes a reference to Dark Fiber.  Although the FCC has made it clear that ILECs do not have to make Dark Fiber Loops available on a UNE basis, the FCC also created an 18-month transition period for dark fiber loops during which time dark fiber loops are available subject to 47 CFR §51.319(a)(6)(ii).  As such, MCI’s definition reflects the regulations currently in effect.  Furthermore, for example, once the dark fiber transition period expires, dark fiber would be transitioned pursuant to the terms of the parties’ agreement and cease to be a Lawful UNE under the Agreement.

SBC witness Mr. Smith voices the following three concerns with regard to MCI’s definition of a local loop (Section 9.1.1 of the UNE Appendix): (1) “[t]he CLECs continue to reference DS1, DS3 and other high capacity loops without any limitations…[;]”
 (2) “MCI opposes SBC Texas’ language from a recent Commission decision (i.e., Docket No. 26904), which clarifies, consistent with FCC guidance, that SBC Texas has no obligation to provision UNE loops to…CMRS (cell) sites or any other location that does not constitute an end-user customer premises[;]”
 and (3) “MCIm expands the definitions of Local Loop and DS1 loop to include that the facilities can be used to provision xDSL based services.”

First, contrary to Mr. Smith’s contention, it is completely appropriate for the definition of a local loop to refer to high capacity loops because the FCC still requires the unbundling of such loops.  While SBC is correct that the unbundling obligations associated with high capacity loops is not without limitation, it must not ignore this obligation altogether in the definition of a loop, as SBC’s proposed definition does.  Moreover, it is unnecessary to include such limitations in the definition of a local loop because if a DS3 loop, for example, is declassified for a particular building because SBC proves that the applicable criteria are met,
 then MCI would be required by Section 5 of the UNE Appendix to transition the Lawful UNE to an alternative service arrangement such as an access arrangement, resale arrangement, or 271 element.  As such, MCI’s more robust definition of the loop designed to capture its many nuances in no way requires SBC to provide loops in situation wherein it is not otherwise legally required to do so.

MCI’s proposed definition of a local loop explicitly recognizes the importance of the term “end user” to the definition of a local loop.  Of great concern to MCI is that SBC’s definition would restrict MCI’s legal access to retail customers.  MCI’s definition, on the other hand, is entirely based on relevant FCC rules and merely captures the various attributes of the local loop described throughout the FCC’s rules, not just those in 47 C.F.R. §51.319(a).  

MCI’s proposed language states, in part, as follows:


“Local Loop” means a transmission facility between a distribution frame (or its equivalent) in SBC MISSOURI’s Central Office and the loop demarcation point (marking the end of the SBC MISSOURI’s control of the loop) at an end user customer premises…
  
This language is nearly identical to SBC’s proposed language.  Also, contrary to Mr. Smith’s assertion, MCI does recognize the appropriate limitation on provisioning unbundled loops to cell sites.  MCI’s proposed Section 2.3 of the UNE Appendix states in pertinent part as follows: 


…MCIm may not use a Network Element or combination (including, without limitation, all network elements referred to as a Lawful UNE under this Agreement) to provide exclusively mobile wireless telecommunications service or interexchange service (i.e., telecommunications service between stations in different exchange areas.

This language tracks precisely the FCC’s limitation in the TRRO and is sufficient acknowledgement of the limitation that Mr. Smith alleges MCI ignores, and therefore Mr. Smith’s fear of “additional litigation and arbitrage opportunities”
 is unwarranted.  Further, Mr. Smith’s reference to the Arbitration Award in Texas PUC Docket No. 26904 is misguided.  The issue as SBC phrased it in that docket was “Whether, under the parties’ current ICA, EPN may order circuits to cell sites as UNE loops notwithstanding the fact that the Cellular Provider is using those circuits solely to provide CMRS to the Cellular Provider’s customer.”
  The issue in Docket No. 26904 is dissimilar to the issue in the instant case for at least two reasons.  First, as mentioned above MCI has agreed to language in the contract reflecting the FCC’s limitation to cell sites.  Second, the Arbitrator’s decision in Docket No. 26904 was to determine the parties’ obligations under an existing agreement and therefore relied very heavily on the definitions of terms in the parties’ (i.e., SBC and EPN) existing agreement in reaching its conclusion.
 
Regarding Mr. Smith’s third criticism, i.e., that “MCIm expands the definitions of Local Loop and DS1 loop to include that the facilities can be used to provision xDSL based services,”
  although Mr. Smith does not specifically identify the MCI language to which he objects, MCI notes that it does not mention xDSL or Digital Subscriber Line service in its proposed definition of a local loop (see, Section 9.1.1).  In fact, xDSL only appears twice in MCI’s proposed language for Section 9 (“Lawful UNE Local Loop”):  First, the agreed-to language for Section 9.1.10 states as follows: “Lawful UNE xDSL-Capable loop: See Appendix xDSL.”  Second, MCI’s proposed language for Section 9.6.1 states that “[t]erms and conditions for xDSL, Line Sharing and Line Splitting are found in their respective Appendices.”  Each of Mr. Smith’s criticisms is misplaced; therefore, MCI recommends that the Commission adopt MCI’s proposed definition under Section 9.1.1 of the UNE Appendix.

(d) PROCESSES FOR TRANSITIONAL ELEMENTS
UNE 3, 9, 39
· UNE 3:  What procedures should apply when there has been a change of law event affecting the obligations to provide UNEs?

· UNE 9:  What processes should apply to Transition Elements?

· UNE 39:  What transition terms should apply to embedded base transport?

MCI is grouping UNE Issues 3, 9, and 39; each issue in some way relates to the appropriate processes for changes in law and “transitional elements.”  It is MCI’s contention that, generally speaking, SBC’s proposed language would provide SBC the ability to prematurely disconnect MCI’s UNEs based on SBC’s unilateral interpretation of various decisions and/or rulings.
  

SBC appears to view UNEs as prima facie declassified immediately following a regulatory decision that affects unbundling obligations based solely upon SBC’s interpretation of such a decision.  This is directly contrary to the process envisioned in all past agreements and indeed, is not the process followed by the FCC in the past.  For example, for the UNEs that were declassified in the TRRO, the FCC put in place a clear transitional mechanism wherein access would still be allowed over a given period, thereby giving carriers a commercially reasonable period of time to seek alternative delivery methods.  To the extent that SBC is contending that its ICA with MCI should not reflect these obligations, MCI disagrees.
  

There are two primary points that the Commission should keep in mind when evaluating the parties’ positions on these issues: (1) SBC and its competitors very rarely completely agree on the interpretation and/or impact of a particular regulatory or court decision and (2) change of law provisions are “tried and true” mechanisms for incorporating changes to governing law subsequent to execution of an interconnection agreement.  These factors should put into perspective SBC’s language, which would give SBC unilateral control over its competitors’ services and circumvent the established change of law provisions.
  MCI will next address each sub-issue in the broader category of issues regarding transitional processes.

UNE 3:

UNE 3 asks, “What procedures should apply when there has been a change of law event affecting the obligations to provide UNEs?”  The language in dispute under this issue is contained in Sections 1.1.1, 1.1.3 and 1.1.4, provided below:

1.1.1
Lawful UNEs and Declassification.  Anything to the contrary in this Appendix UNE notwithstanding, in the event any legislative or administrative body of competent jurisdiction (including the FCC and the Commission) or any court of competent jurisdiction promulgates legally effective statutes, rules, regulations or orders which materially affect any provision of this Appendix UNE or either Party’s obligations under Applicable Law, then the Parties shall continue to comply with all obligations set forth in this Appendix UNE until the Agreement is amended in accordance with the requirements of Section 23 (Intervening Law) of the general terms and conditions.  The provisions set forth in Section 5.0 below regarding the “Transition Procedure” are self-effectuating, and the Parties understand and agree that no amendment shall be required to this Agreement in order for the provisions of Section 5.0 “Transition Procedure” to be implemented or effective.  Further, Section 5.0's “Transition Procedure” governs the situation where an unbundled Network Element or Lawful UNE under this Agreement is Declassified or is otherwise no longer a Lawful UNE, even where the Agreement includes Section 23 (Intervening Law) of the General Terms and Conditions.  The rights and obligations set forth in Section 5.0 below apply in addition to any other rights and obligations that may be created by such Intervening Law provision.
1.1.3
A network element, including a network element referred to as a Lawful UNE under this Agreement, will cease to be a Lawful UNE under this Agreement if it is no longer required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders.  Without limitation, a Lawful UNE that has ceased to be a Lawful UNE may also be referred to as “Declassified.”  Intentionally Omitted.
1.1.4 Without limitation, a Network Element, including a Network Element referred to as a Lawful UNE under this Agreement is Declassified upon or by (a) the issuance of a legally effective finding by a court or regulatory agency acting within its lawful authority that requesting Telecommunications Carriers are not impaired without access to a particular Network Element on an unbundled basis; or (b) the issuance of any valid law, order or rule by the Congress, FCC or a judicial body stating that an incumbent LEC is not required, or is no longer required, to provide a Network Element on an unbundled basis pursuant to Section 251(c)(3) of the Act; or (c) the absence, by vacatur or otherwise, of a legally effective FCC rule requiring the provision of the Network Element on an unbundled basis under Section 251(c)(3).  By way of example only, a Network Element can cease to be a Lawful UNE or be Declassified generally, or on an element-specific, route-specific or geographically-specific basis or on a class of elements basis. Under any scenario, Section 5.0 “Transition Procedure” shall apply. Intentionally Omitted

The fundamental disagreement between MCI and SBC pertains to whether the change of law provisions of the parties’ agreement should govern changes in law that affect the availability of UNEs subject to this agreement, or whether SBC’s interpretation of such changes should govern the availability of UNEs.  MCI’s language in Section 1.1.1 simply preserves the parties’ obligations related to the availability of UNEs until such time as a particular change in obligations is given effect through the parties’ change of law provisions.  SBC’s proposed language for Section 1.1.1, on the other hand, would make such changes through “self help” with no amendments necessary to the parties’ agreement.  SBC also proposes Sections 1.1.3 and 1.1.4 which explain that UNEs will automatically cease to exist upon issuance of a ruling “declassifying” that UNE.

SBC’s proposed language would provide SBC control over the UNEs available to MCI based on SBC’s own interpretation of regulatory rulings and/or decisions that may be rendered in the future.  This would allow SBC to circumvent the change of law provision and essentially render those provisions meaningless.  Moreover, SBC’s proposal to move quickly to disconnect MCI’s network elements may result in SBC prematurely disconnecting facilities. The Commission should not lose sight of SBC’s independent obligation to provide network elements pursuant to Section 271.  More importantly, prematurely disconnecting facilities will leave the customer without service that will result in ill-will toward MCI to the protection of SBC.

Unlike SBC’s proposed “self-help” mechanism, the change of law provision provides MCI the ability to challenge SBC’s interpretation of various rulings and decisions and take any disagreements to the Commission for dispute resolution. See, Section 23 of the GT&C Appendix.  The change of law provision includes checks and balances on SBC’s ability unilaterally to modify the parties’ agreement to avoid the precise outcome that could result from SBC’s proposed language in Sections 1.1.1, 1.1.3 and 1.1.4.  

The Illinois the Illinois Commerce Commission (ICC) rejected SBC’s proposed language designed to supersede the Intervening Law provisions.  In doing so, the ICC specifically acknowledged the FCC ruling endorsing the change of law provisions to execute declassified UNEs:

We agree with the Staff that SBC has failed to present a persuasive case that, as a general matter, the change of law process should be superseded. In the Commission’s view, the industry habitually employs the “change of law” process and incorporates such into interconnection agreements. See e.g., Triennial Review Order, ¶¶700-706. No party presented a compelling reason this pre-existing industry-wide approach cannot continue to be the case generally with respect to UNE issues. In reaching our conclusion, we also note that the FCC presumes these provisions can function well enough in an environment of element declassifications. Interim Requirements Order, ¶22. Moreover, the Commission rejected a similar proposal by SBC in another arbitration.

Therefore, MCI recommends that the Commission adopt MCI’s language for Section 1.1.1 and omit SBC’s proposed language for Sections 1.1.3 and 1.1.4 in their entirely.  To do otherwise would allow SBC to gain control over the access MCI has to UNEs based solely on SBC’s interpretation of future regulatory decisions.  Such conditions would provide SBC with the ability to unilaterally determine where and if MCI can provide competitive offerings.

UNE 9:

UNE 9 asks, “What processes should apply to Transition Elements?”  SBC’s proposed Section 9.8 outlines its declassification procedures for DS1 and DS3 loops.
  UNE 9 (like MCI UNE Issue 3), pertains to whether SBC’s ability to withdraw access to UNEs should be “self effectuating.”  In a nutshell, SBC’s proposed Section 5 allows SBC to cease providing UNEs
 to MCI on 30 days’ notice (Section 5.2) and grants SBC auditing authority over MCI.  SBC’s proposed language for Section 5.2 also limits MCI to two so-called options in the case of SBC’s written notice (i.e., be disconnected or choose an alternative service) and grants SBC sole authority over disconnections stemming from a change in law (Section 5.3).  MCI’s proposed section 5, on the other hand, provides more alternatives in the case of a UNE being declassified and preserves both parties’ obligations until such time as an alternative is determined.

While SBC’s proposed language limits MCI to two options once it receives SBC’s written notice that it is declassifying a UNE – (1) disconnect or (2) convert to an alternative/analogous access service, subject to SBC’s agreement. [“SBC Texas and MCI may agree…”] – MCI’s language provides more details on the options available to MCI.  Each of the options MCI proposes are completely proper and would not grant MCI any authority beyond that provided in federal rules, including transitions to resale services, 271-related offerings, and third-party services.

In addition, MCI’s language allows MCI the freedom to select the appropriate alternative, if applicable, rather than SBC’s language that would grant SBC the ability unilaterally to trump MCI’s request for transitioning to a particular alternative service.

MCI concerns are confirmed by SBC’s witness, Mr. Silver.
  In his direct testimony he explains that SBC’s language would grant SBC the discretion to interpret FCC orders and other decisions as it sees fit and simply provide notice to CLECs that the UNE in question will no longer be available in 30 days.
  This is not only inconsistent with the FCC’s policy of providing reasonable transitional plans for declassified UNEs, but is also inconsistent with the change of law provision of the parties’ agreement (which is the mechanism preferred by MCI).  Mr. Silver’s assertions that, “there is no need to wait until the end of a lengthy ‘change in law’ process (which inevitably requires not only negotiation, but often dispute resolution proceedings or arbitrations”
 is at best self-serving.  First, rule changes related to the availability of UNEs are not undertaken on a daily basis as Mr. Silver’s testimony would lead the reader to believe, but instead, occur rather infrequently.  As such, negotiations related to changes in law are not likely to occur that often.  Further, the fact that these negotiations are often complex belies the notion that SBC’s initial opinion is the best barometer of the appropriate unbundling obligation.  The complexity of the negotiations is a direct result of the complexity of the issues, and those complexities can only properly be addressed through good-faith negotiations or, in some cases, arbitration before a neutral arbiter of the facts (as envisioned in Section 252 of the Act).

MCI asks the Commission to reject SBC’s language for several reasons.  First, SBC’s language is unnecessary as the pertinent language on declassification (Section 9.8.3) simply refers to the Transition Procedures in Section 5.  Section 5 makes clear that it governs the transitional process related to UNEs that are declassified during the term of this agreement, and it is not necessary to repeatedly reiterate that point throughout the contract.  

Second, SBC’s Section 9.8.3 would allow SBC to raise rates for products related to the loops without providing any detail regarding the detail and/or magnitude of such changes.  

Finally, SBC attempts to include nebulous language in Section 9.8.4 which states, “[t]he parties agree that activity by SBC MISSOURI under this Section shall not be subject to the Network Disclosure Rules.”  This blanket exemption is inappropriate as SBC’s obligations regarding network disclosure are clearly set forth in 47 CFR §51.325 – 51.335, and prejudging whether particular activities qualify for notification under these sections within the parties’ agreement is not necessary.  SBC’s position on these issues, taken together, suggests that SBC’s policy objective is to keep its competitors in the dark about network changes that could affect competitors’ ability to provide service to their customers.
Under MCI’s language any concerns that MCI utilize delay tactics to prolong the use of “declassified” UNEs is misplaced.  MCI’s proposed language includes Section 5.2, which reads as follows:

5.1 At the end of the applicable transition period, if MCIm has not designated an Alternative Service Arrangement for a Transition Element, SBC MISSOURI may convert such Transition Elements to an analogous access service, if available, and provide such access services at the month-to-month rates, and in accordance with the terms and conditions, of SBC MISSOURI’s applicable access tariff, with the effective bill date being the first day following the applicable transition period; provided that if no analogous access service is available, SBC MISSOURI may disconnect such Transition Elements.
Thus, MCI’s language would not allow MCI to engage in delay tactics because at the end of the transitional period, if MCI has not designated an Alternative Service Arrangement, SBC is free to convert to an analogous access service and immediately start billing MCI the access rates, and if an analogue access service does not exist, SBC can disconnect MCI’s elements.  Accordingly, it is in MCI’s best interest to work with SBC in a timely fashion to designate an alternative arrangement once a UNE has been properly declassified.

Mr. Silver asserts at page 26 of his direct testimony that MCI’s language would inappropriately require SBC to provide 271 elements at TELRIC rates.  Mr. Silver’s assertion is misguided.  MCI’s proposed language in Section 5.1.4 simply states that when MCI decides to convert a transitional element to a 271 element, SBC will provide the element at the applicable transitional rate (unless otherwise determined by a governmental body or upon mutual agreement by the parties) between the time MCI places the conversion order until such time as the conversion is complete.  MCI’s proposed language is designed to prevent SBC from unilaterally setting the rates that will apply to the network elements and/or services MCI purchases from SBC, but instead, will require SBC to simply assess rates consistent with the network element/service that is being provided at the time.  Further, MCI’s language prevents MCI from using delay tactics to prolong access to “declassified” UNEs.

Furthermore, Mr. Silver’s testimony on the “multiple options” available to CLECs when a UNE is declassified
 actually supports MCI’s language in Section 5 which spells out the options available to MCI in such circumstances. 

For these reasons MCI recommends that the Commission reject SBC’s proposed Section 5 in favor of MCI’s proposed Section 5.

UNE 39:

UNE 39 asks, “What transition terms should apply to embedded base transport?”  This issue more particularly pertains to DS1 and DS3 dedicated transport terms and conditions.  MCI’s proposed language for Sections 15.3.1 and 15.3.2 and 15.3.3 (pertaining to DS1 dedicated transport availability) tracks precisely the FCC’s rules under 47 CFR §51.319(e)(2)(ii).  SBC’s language for these sections does not track the FCC’s language, and focuses on what SBC is not obligated to provide instead of what it is obligated to provide.
  

In addition, SBC’s language is peppered with overly-restrictive phrases such as “may not order or otherwise obtain” and “under this agreement only,” and even proposes language that would allow SBC to unilaterally reject MCI’s orders and/or convert MCI’s UNEs to special access circuits.  Taking SBC’s proposed contract language to its logical conclusion, if SBC’s proposed language would have been in effect at the time the FCC issued the TRRO, SBC’s language could have been interpreted to allow SBC to immediately withdraw high capacity loops and dedicated transport elements from MCI without any transition period or further negotiation.  Similarly, if SBC’s proposed language would have been in effect at the time of the USTA II court decision, SBC in all likelihood would have interpreted that decision as vacating FCC’s unbundling rules related to transport in their entirety and immediately withdrawn all dedicated transport UNEs.  Obviously, SBC was not allowed to do either of those things under existing rules and it should not be provided this unilateral authority as a result of its ICA.

MCI’s language for Sections 15.3.1 and 15.3.2 is therefore preferable.  MCI’s concerns with Section 15.4, which pertains to DS3 dedicated transport, are the same as those explained for DS1 dedicated transport.  MCI’s language for Section 15.4 tracks precisely 47 CFR § 51.319(e)(2)(iii), while SBC’s does not.
Further, MCI’s disagreements with 15.11 are very similar to those outlined above in response to Section 9.8, specifically as they relate to SBC’s ability to raise prices for associated products (Section 15.11.2), SBC’s proposed network disclosure exemption (Section 15.11.2.2), and the duplicative nature of SBC’s restrictive language (15.11.1) making it unnecessary in light of Sections 15.3 and 15.4.

Therefore MCI requests that the Commission adopt MCI’s recommendations with regard to Sections 15.3, 15.4, and 15.11.

(e)
ROUTINE NETWORK MODIFICATIONS
UNE 24
 Should SBC Missouri be required to build facilities where they do not exist?

Although the question posed in UNE 24 captures much of the issue in disagreement, the specific disputed language within the agreement makes the issue somewhat more complex.  The crux of the debate is best identified in the disputed language found at Section 20.1.19 of the UNE Appendix:

Access to unbundled Network Elements is provided under this Agreement over such routes, technologies, and facilities as SBC MISSOURI may elect at its own discretion, but also at parity and on a nondiscriminatory basis.  SBC MISSOURI will provide access to unbundled Network Elements where technically feasible. Where facilities are not available, SBC MISSOURI will make modifications and engage in construction to provide unbundled Network Elements on a nondiscriminatory basis as it does for itself, its subsidiaries, its affiliates, and third parties.  Where UNE facilities are not available and are not subject to the terms and conditions of Routine Network Modification as specified elsewhere in this Appendix, SBC MISSOURI will consider MCIm's requests for building or construction of UNEs via the Bona Fide Request (BFR) process outlined in Appendix BFR.

SBC’s position is that where UNE facilities are not “available,” MCI must use the lengthy and expensive Bona Fide Request (“BFR”) Process to access those elements for purposes of serving customers.  In contrast, MCI’s position is that when facilities may not be “available,” SBC should explore routine network rearrangement or maintenance activities that could render those facilities available for assignment, just as SBC does for services provided to its retail customers.  Stated differently, MCI’s position is that SBC should manage its network in a non-discriminatory fashion, regardless of whether the facility is used by MCI or by SBC’s retail customers.
  

The source of the dispute between MCI and SBC results from Paragraphs 632 through 641 of the TRO.  Paragraphs 632 through 641 affirm SBC’s obligations related to modifying its network to provide unbundled loops to CLECs upon their request.  This portion of the FCC’s Order was designed to clarify existing obligations and defuse a long-running debate between CLECs and SBC regarding SBC’s responsibilities to provide facilities when some amount of network modification is required to ready the facility for use.
  

In the past, SBC has argued that unless an unbundled loop is fully “connected through” and assignable without modification of any type, the facility is not “available” and additional charges (and time) are required to ready it for unbundling to the CLEC.  The language at paragraph 634 of the TRO clarifies that SBC’s previous position is invalid, and likewise, conflicts with much of the language SBC proposes including in the parties’ agreement at issue in this proceeding.  Paragraph 634 in part states:

…our operating principle is that incumbent LECs must perform loop modification activities that it performs for its own customers.  By way of illustration, we find that loop modification functions that the incumbent LECs routinely perform for their own customers, and therefore must perform for competitors, include, but are not limited to, rearrangement or cable splicing, adding a doubler or repeater, adding an equipment case, adding a smart jack, installing a repeater shelf, adding a line card, and deploying a new multiplexer or reconfiguring an existing multiplexer, … [footnotes omitted] 

Pursuant to the FCC’s ruling, SBC may no longer make broad and unfounded claims about the extent to which its facilities may or may not be “available” for unbundling, but must instead employ the same standard of use it uses for its own retail customers, for whom SBC routinely makes network modifications to accommodate a service order.  The FCC reiterated its routine network modification policy in the TRRO when it was examining evidence showing that between January 1, 2004 and August 9, 2004, 47% of Broadview Network’s UNE orders were rejected due to “no facilities.”

Paragraph 634 of the FCC’s TRO directly impacts the proposed language in dispute. At sections 9.2, 15.2 and 20.1.19 of the UNE Appendix, SBC proposes to limit its responsibilities to providing only those UNEs that are “available” or that “exist at the time of MCIm’s request.”  Likewise, SBC’s language suggests that where such facilities are “not available,” SBC will construct facilities only through the BFR process.  The major flaw with this language is that SBC never defines what it means for a facility to be “available” (or “unavailable”).  As such SBC could use this language to dramatically limit the number of loops to which its competitors receive unbundled access.
  

Rather than rely upon SBC’s undefined terms in this regard, MCI proposes that those terms be removed and that the FCC’s network modification policy, as clarified by the TRRO and TRO be used to resolve any dispute as to whether a particular loop could be provided with modifications no more extensive than those SBC would routinely use in the course of providing services to its retail customers.

UNE 29, 35, and 41

· UNE Issue 29:  What terms and conditions should apply for routine network modifications of the loop?

· UNE Issue 35:  Which party’s routine network modification provision should be adopted?

· UNE Issue 41: Which party’s requirements for routine network modification with respect to Dedicated Transport should be included in this Agreement?

UNE 29:

MCI addresses UNE Issues 29, 35, and 41 in a group as each of these issues pertain to the issue of routine network modifications (RNM).  Issue UNE 29 pertains to routine network modifications for unbundled loops; Issue UNE 35 pertains to routine network modifications for dark fiber; and Issue UNE 41 pertains to routine network modifications for dedicated transport.

UNE 29 addresses the terms and conditions that should be included in the parties’ Agreement regarding routine modifications for local loops.  The contract language that is in dispute between the parties on this issue can be found at Sections 9.9.1, 9.9.2 (and related subsections) and 9.9.3 of the UNE Appendix.  MCI proposes contract language for Section 9.9.2 that precisely tracks the FCC’s language pertaining to routine modifications, while SBC proposes language in Sections 9.9.1, 9.9.2 and 9.9.3 goes far beyond what is required and permissible under the FCC’s regulations.

MCI’s proposed Section 9.9.2 of the UNE Appendix states as follows:

A routine network modification is an activity that SBC MISSOURI regularly undertakes for its own end user customers. Routine network modifications include, but are not limited to, rearranging or splicing of cable; adding an equipment case; adding a doubler or repeater; adding a smart jack; installing a repeater shelf; adding a line card; deploying a new multiplexer or reconfiguring an existing multiplexer; and attaching electronic and other equipment that SBC MISSOURI ordinarily attaches to a Lawful DS1 Loop to activate such loop for its own end user customer…Routine network modifications may entail activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and installing equipment casings.

MCI’s proposed language is verbatim from the FCC’s rules (see 47 C.F.R. § 51.319(a)(8)(ii)).  In addition, consistent with paragraphs 636 and 637 of the TRO, MCI’s proposed Section 9.7.2 goes on to exclude the following activities from the definition of routine network modifications: constructing new loops, installing new cable, securing permits or rights-of-way, constructing new manholes or conduits, and installing new terminals.

By contrast SBC’s proposed language goes well beyond the requirements set forth by the FCC in the TRO.  There are several examples of SBC’s over-reaching proposals.  First, according to SBC’s proposed language, a routine network modification is “an activity that SBC MISSOURI regularly undertakes for its own end user customers where there are no additional charges or minimum term commitments.”  SBC’s reference to additional charges and term commitments has no basis in FCC rules and could have the effect of inappropriately limiting the instances in which SBC would perform work for MCI as a routine network modification.  MCI has no control over whether SBC levies additional charges on its end user customers for work performed or whether it offers term commitments to its end user customers.  Accordingly, including these limiting factors in the description of routine network modifications is inappropriate, particularly when there is no basis for such limitations in the FCC’s rules.

SBC’s proposed language includes numerous additional limitations on routine network modifications that have no basis in the FCC’s rules.  For instance, SBC’s proposed language would exclude the following activities from the definition of a routine network modification even though the FCC did not speak to these limitations: 1) splicing cable at any location other than an existing splice point or at any location where a splice enclosure is not already present, 2) securing building access arrangements, 3) constructing/placing handholds, 4) constructing/placing ducts, 5) constructing/placing poles, 6) providing new space or power for requesting carriers, and 7) removing or reconfiguring packetized transmission facility.  The first limitation listed above, i.e., splicing cable, is especially egregious considering that splicing cable is an activity that the FCC explicitly recognized as a routine network modification (47 C.F.R. §51.319(a)(8)(ii)).

Furthermore, SBC’s entire proposed section 9.9.2.2 also includes restrictions related to packet-based facilities and the retirement of copper that have no basis in the FCC’s routine network modifications rulings and has no place in the contract language pertaining to routine network modifications.  It is simply unnecessary to address these issues within the context of routine network modifications.

MCI also finds objectionable SBC’s proposed language for Section 9.9.3.  SBC’s proposed language in Section 9.9.3 would allow SBC to assess non-recurring charges on MCI for performing routine network modifications, when these activities are already included in the recurring charges that MCI pays to SBC for a loop.  The FCC recognized in the TRO (paragraph 640) that: 

the costs associated with these modifications often are reflected in the recurring rates that competitive LECs pay for loops. Specifically, equipment costs associated with modifications may be reflected in the carrier’s investment in the network element, and labor costs associated with modifications may be recovered as part of the expense associated with that investment (e.g., through application of annual charge factors (ACFs)). The Commission’s rules make clear that there may not be any double recovery of these costs (i.e., if costs are recovered through recurring charges, the incumbent LEC may not also recover these costs through a NRC).

SBC has simply not shown that the activities for which it attempts to levy additional charges are not already recovered in the recurring loop rates and should therefore not be allowed to double-recover its costs through non-recurring charges.

SBC’s witness Mr. Smith claims that SBC is entitled to recover its costs for RNMs.  Mr. Smith’s claim is premature at best because SBC’s language would specifically allow SBC to charge MCI for RNMs without limitation.  This prejudges the issue of whether RNMs are already recovered via SBC’s current TELRIC rates for a UNE loop, an issue this Commission has not even yet considered.  Accordingly, if the Commission were to adopt SBC’s language on RNM cost recovery, it would in this phase, lock CLECs into paying SBC charges for RNMs that are likely being recovered elsewhere.
  This outcome is precisely what the FCC did not want to occur when it stated that “[t]he Commission’s rules make clear that there may not be any double recovery of [RNM] costs (i.e., if costs are recovered through recurring charges, the incumbent LEC may not also recover these costs through the NRC).”
  Further, the FCC found that “the costs associated with these modifications often are reflected in the recurring rates that competitive LECs pay for loops.” Hence, SBC’s proposed language prejudging the issue in favor of assessing separate modification rates without limitation is completely inappropriate.  MCI’s position is not that SBC should be precluded from recovering RNM costs to which it is properly entitled under the FCC’s rules but rather, SBC should be required to demonstrate that the RNM costs it desires to recover from MCI are not already recovered in the TELRIC rate for a UNE loop.
  MCI’s position is supported by the FCC and cost recovery principles, and should be adopted.

Further, and in support of MCI’s position, the Illinois Commerce Commission recently ruled on this issue in favor of MCI for the same reasons noted above.
  The ICC found as follows:

The Commission finds MCI’s proposed contract language should apply for routine modifications of local loops. MCI’s proposed Section 9.7.2 follows the FCC’s language pertaining to routine modifications. SBC’s has proposed language in Sections 9.7.1, 9.7.2 and 9.7.3 extends beyond what is required and permissible under the FCC’s regulations. MCI takes its proposed language almost verbatim from the FCC’s rules (see 47 C.F.R. § 51.319(a)(8)(ii)). Further, MCI’s proposed Section 9.7.2 excludes certain activities, consistent with paragraphs 636 and 637 of the TRO.

SBC’s proposed language states that a routine network modification is “an activity that SBC ILLINOIS regularly undertakes for its own end user customers where there are no additional charges or minimum term commitments.” The TRO does not contemplate “additional charges” and “term commitments” as caveats for routine maintenance. Moreover, SBC’s proposed language could inappropriately limit the instances in which SBC would perform work for MCI as a routine network modification. Accordingly, including these limiting factors in the description of routine network modifications is inappropriate.

As MCI mentioned, SBC’s proposed language would exclude certain activities from the definition of a routine network modification, such as splicing cable at any location other than an existing splice point or at any location where a splice enclosure is not already present, securing building access arrangements, constructing/placing handholds, constructing/placing ducts, constructing/placing poles, providing new space or power for requesting carriers, and removing or reconfiguring packetized transmission facility. The FCC has yet to determine these activities to be exceptions to routine maintenance. In fact, the FCC explicitly recognized splicing cable as a routine network modification (47 C.F.R. §51.319(a)(8)(ii)).

SBC’s proposed section 9.7.2.2 inappropriately includes restrictions related to packet-based facilities and the retirement of copper, which have no basis in the FCC’s routine network modifications rulings. Additionally, SBC’s proposed Section 9.7.3 would allow SBC to assess non-recurring charges on MCI for performing routine network modifications, when these activities are already included in the recurring charges that MCI pays to SBC for a loop. SBC has not shown that the activities for which it attempts to levy additional charges are not already recovered in the recurring loop rates. Unless SBC has demonstrated otherwise, the Commission has no way of knowing whether SBC is double recovering. To remain consistent with our XO Arbitration Order, SBC will be required to expressly certify that no cost recovered by such charge is recovered by any other rate or charge. 04-0371 Order at 12.

For these reasons, we adopt MCI’s proposed language to Section 9.7.2 of the UNE Appendix and reject SBC’s proposed language to Sections 9.7.1, 9.7.2 and 9.7.3.

The New York Public Service Commission also recently ruled on Verizon’s routine network modification policy in Cases 02-C-1233/04-C-0314/04-C-0318.  The NYPSC ruled as follows:

Implementation of the FCC's interpretation  [of Verizon's obligation to provision high capacity UNE loops] is possible without the need to amend Verizon's interconnection agreements.  The TRO did not change existent law in requiring routine network modifications.  Rather, it settled existing law where there had been uncertainty due to conflicting interpretations.  This clarification of what the Telecommunications Act and prior FCC rules mean did not therefore trigger the "change of law" procedures in Verizon's interconnection agreements. . . . Evidence that the change-in-law process is unnecessary is found in the fact that no change in language of Verizon's of Verizon's interconnection agreements is necessary to implement the FCC's rule."

For these reasons MCI urges the Commission to adopt MCI’s proposed language for Section 9.9.2 of the UNE Appendix and reject SBC’s proposed language for Sections 9.9.1, 9.9.2 and 9.9.3.  This outcome is consistent with the federal rules and decisions of other state public utility commissions.
UNE 35
Which party’s routine network modification provision should be adopted?
UNE Issue 35 pertains to routine network modifications as they relate to dark fiber.  Section 12.12 of the UNE Appendix contains the disputed language for this issue.  MCI’s proposed language reflects its position that separate routine network modifications for dark fiber loops and dark fiber dedicated transport are not needed and simply refers to the routine network modifications for dedicated transport and unbundled loops already provided for in other sections of the agreement.  SBC’s approach, on the other hand, is to not only duplicate the provisions elsewhere in the contract, but also to add additional inappropriate limitations.

MCI objects to SBC’s proposed language for several reasons.  First, this language suffers from some of the same flaws discussed above under UNE 29.  For instance, Section 12.12.2.1 refers to charges for routine network modifications.  This language is inappropriate for the same reasons as described under UNE 29.  Also, similar to its position under UNE 29, SBC again attempts to shoehorn in examples of when routine network modifications do not apply.  

Also, Mr. Smith is mistaken in his assertion that MCI’s language ignores that RNMs be performed on “existing” facilities or facilities that are already constructed.  For instance, the agreed-to language in Section 9.9.2 states that “[r]outine network modifications do not include constructing new loops, installing new cable, securing permits or rights of way, constructing new manholes or conduits, or installing new terminals
Finally, SBC’s language is simply unnecessary in light of MCI’s language referring to the provisions contained elsewhere in the agreement.  As a result, the Commission should adopt MCI’s proposed language for Section 12.12.

UNE 41
Which party’s requirements for routine network modification with respect to Dedicated Transport should be included in this Agreement?

The issues surrounding UNE 41 and UNE 29 are nearly identical.  For instance, SBC’s proposed language in Section 15.12 suffers from the same flaws identified above in UNE 29 with respect to the definition of “routine network modification,” the list of SBC-created exemptions from the FCC’s routine network modifications rules, and SBC’s contract language that refers to rates for routine network modification.  For the same reasons discussed above with regard to loops (in Section 9.9), MCI objects to SBC’s language in Section 15.12.

Consistent with its language in Section 9.9 on unbundled loops, MCI has proposed language in Section 15.12 to pertain to dedicated transport that precisely tracks the FCC’s language regarding routine network modifications.

Therefore, MCI urges the Commission to reject SBC’s language for Section 15.12 and instead approve MCI’s language.

In sum, the Commission should note that for each of the routine network modifications, MCI’s language tracks the language of the FCC precisely and, as the FCC does, focuses on the activities that qualify for routine network modifications.  In addition, MCI does not needlessly duplicate these provisions for dark fiber loop and dark fiber transport when these provisions already exist for loops and transport individually.  By comparison, SBC’s language injects restrictions not included in FCC orders (or elsewhere) on routine network modifications by creating examples of activities not eligible for routine network modification treatment.  For these primary reasons, MCI’s language is preferable to that submitted by SBC.

SBC’s proposed contract language is littered with SBC-created limitations on RNMs, while the MCI language tracks the FCC’s language precisely.  Additionally, SBC’s position with respect to cost recovery for RNMs is inconsistent with MCI’s language and the FCC rules.  In short, SBC’s proposed language regarding RNMs for unbundled dedicated transport differs from MCI’s proposed language in numerous respects.  

Furthermore, the precise limitations on RNMs mentioned by the FCC in paragraph 637 of the TRO are already accounted for in Section 9.7.2 of the UNE Appendix, and repeating those limitations again in Section 15.12 is unnecessary.  As such, MCI disagrees with SBC’s assertions its position on this issue follows the intent of the TRO.  MCI therefore recommends that the Commission reject SBC’s proposed language in Section 15.12 in favor of MCI’s proposed language.
(f)  CONVERSION OF WHOLESALE SERVICES TO UNES AND UNE COMBINATIONS 

UNE 5
What terms and conditions for Combinations should be included in the Agreement?
The ICA should reflect SBC’s obligations to combine elements in accordance with the requirements of 47 CFR §51.315.  To ensure that MCI is able to obtain access to combinations to which it is entitled, the following provisions are necessary:
· 
At MCI’s request, SBC shall provide combinations of unbundled Network Elements in accordance with the requirements of this Section 21, other applicable requirements of this Agreement and Applicable Law, including 47 CFR § 51. 315.  

· 
SBC MISSOURI may not require MCI to own or control any local exchange facilities as a condition of offering to MCI any Network Element or combination.  

· 
SBC MISSOURI may not require MCI to combine Network Elements.  

· 
SBC MISSOURI shall not separate Network Elements that are already combined on SBC MISSOURI’s Network unless requested by MCI.


SBC’s proposed contract language is lacking in several regards. SBC’s proposed language states:

except upon request of MCIm, SBC MISSOURI shall not separate MCIm-requested Lawful UNE’s that are currently combined. (47 CFR § 51.315(b)).  SBC MISSOURI is not prohibited from or otherwise limited in separating any Lawful UNEs not requested by MCIm or a Telecommunications Carrier, including without limitation in order to provide a Lawful UNE(s) or other SBC MISSOURI offering(s).  

While SBC’s language does include its obligation to “not separate requested network elements that the incumbent LEC currently combines” unless requested to do so, SBC’s language falls short of its full obligations, SBC’s proposal reflects only part of its obligations to combine elements in accordance with the requirements of 47 CFR §51.315.  By contrast MCI’s proposed language is more comprehensive and reflective of the ILECs obligations under all provisions of 47 CFR §51.315.
 

The TRO states that “an incumbent LEC shall perform the functions necessary to commingle a UNE or a UNE combination with one or more facilities or services that a requesting carrier has obtained at wholesale from an incumbent LEC.”  TRO ¶ 579.  The only exception set forth in the TRO is that if the ILEC proves to the state commission that a combination “is not technically feasible or would undermine the ability of other carriers to obtain access to UNEs or to interconnect with the incumbent LEC’s network.”  TRO ¶ 574.  SBC has made no such showing in this proceeding.
Furthermore, MCI reminds the Commission of SBC’s historical opposition to allowing CLECs in its central offices to combine UNEs, and its objection to allowing CLECs access to the main distribution frame (MDF).  SBC has repeatedly stated that it refuses to provide CLECs with access to its Central Offices (or Remote Terminals, etc.) for the purposes of performing combinations.  As a practical matter without such access, the CLEC is not "reasonably able to" perform the functions necessary for a combination of UNEs.

UNE 12
Should SBC Missouri be permitted to charge MCI service order and record change charges for conversions?
Section 6 of the UNE Appendix governs conversion of wholesale services to UNEs.  Where CLECs are impaired without access to a UNE, the FCC made clear that they are entitled to access the facility as a UNE whether they are purchasing the facility for the first time or have already purchased the facility under a wholesale tariff (almost certainly at prices that are based on TELRIC).  The FCC thus required ILECs to permit CLECs to convert wholesale services to UNEs and emphasized that it was important to make such conversions as easy and inexpensive as possible.  TRO ¶¶ 585-589.
  

MCI submits that SBC’s approach to conversions is inconsistent with the FCC’s requirements regarding conversions and makes such conversions unnecessarily difficult and expensive.  SBC proposes to include in Section 6 of the UNE Appendix a provision giving it authority to “charge applicable service order charges and record change charges.”  First, SBC fails to specify what those service order charges or record change charges would be.

Second, such charges can impose an unjustified barrier to entry. The TRO rules out such charges.  The TRO makes clear that when a CLEC is already serving a customer using a wholesale service (such as special access), charges for converting the service to UNEs “such as termination charges, re-connect and disconnect fees, or non-recurring charges associated with establishing a service for the first time” are “wasteful and unnecessary” and “could deter legitimate conversions.”  The FCC further explained that such charges violate the nondiscrimination requirement of Section 202 of the Communications Act, as ILECs do not ever have to pay such charges to continue serving their own customers.

Thus, the TRO explicitly rules out the type of charges SBC is attempting to include in the UNE Appendix -- charges for converting customers from special access arrangements to UNEs.  Because SBC does not pay service order or record change charges to continue serving its own customers, the TRO makes clear that CLECs should not have to pay such charges when they continue serving existing customers using the same facilities already used to serve these customers.  The fact that the facilities are now billed as UNEs rather than, for example, special access facilities, does not change the fact that the facilities are already being used by CLECs to serve their customers and CLECs should not have to pay to continue to use them.

Moreover, a provision permitting SBC to charge service order and record change charges is also inconsistent with the immediately proceeding provision (UNE Appendix 6.4) to which both parties have agreed.  Section 6.4 specifies that, “[e]xcept as otherwise agreed to by the Parties, SBC MISSOURI shall not impose any untariffed termination charges, or any disconnect fees, re-connect fees, or charges associated with establishing a service for the first time, in connection with any conversion between a wholesale service or group of wholesale services and a Lawful unbundled Network Element or Combination of Lawful unbundled Network Elements.”  SBC’s proposed Subsection 6.4.1 would permit SBC to impose just such charges and thus is inconsistent with the agreed-to language of Subsection 6.4.  The ambiguity created by Subsection 6.4.1 is entirely unnecessary.
UNE 13
Must conversions be comprised solely of UNEs or as otherwise provided in this Appendix?
At issue at Section 6.5 of the UNE Appendix is language proposed by SBC that would allow SBC to limit conversions wholesale services to UNEs solely to situations involving entirely UNEs.  SBC proposes to include language in Section 6.5 limiting the application of Section 6 to “situations where the wholesale service, or group of wholesale services, is comprised solely of Lawful UNEs offered or otherwise provided for in this Appendix.”

SBC’s proposal if adopted would exclude most services and facilities from the opportunity of conversion.  Wholesale services provided under SBC’s tariffs are not considered to be comprised of UNEs.  Adopting SBC’s language would negate the ability to convert any wholesale service to a UNE because under SBC’s proposal the entirety of the wholesale service being converted has to qualify in its entirety as a UNE or combinations of UNEs.  Therefore, MCI submits that SBC’s proposed provision makes conversions an empty goal.
  Read literally, it would mean that Section 6 of the agreement would never apply.

Contrary to Mr. Silver’s statement nothing in the TRRO changed SBC’s obligations regarding conversions as set out in the TRO.  The TRO does not contain any limitations like the one that SBC is proposing.  To the contrary, the TRO provides that carriers may “convert wholesale services to UNEs. . ., so long as the competitive LEC meets the eligibility criteria that may be applicable.”  TRO ¶ 586.  It places no condition on the wholesale services that are being converted.  Indeed, the TRO makes clear that even when only part of a current wholesale offering can be converted to a UNE, such a conversion is permissible.  Thus, for example, if a competitor is currently ordering a wholesale special access service that includes service over both a loop and transport component, but the transport route is one for which there has been a finding of non-impairment, the competitor can convert just the loop piece to UNE pricing.  TRO ¶ 594.  The effect of SBC’s proposed contract language is to rule out just such a conversion because the conversion in question is not made up entirely of UNEs.  

Equally troublesome is that SBC could change all of its wholesale tariffs to include as a component of each wholesale service something that is never available as a UNE.  Under the provision that SBC proposes, it would then be able to argue that these wholesale services are not subject to conversion to UNEs because not all of their components are available as UNEs.  

Simply stated, the TRO makes clear that even when only part of a current wholesale offering can be converted to a UNE, such a conversion is permissible.  Thus, for example, if a competitor is currently ordering a wholesale special access service that includes service over both a loop and transport component, but the transport route is one for which there has been a finding of non-impairment, the competitor can convert just the loop piece to UNE pricing.  TRO ¶ 594.  Thus, MCI urges the Commission to reject SBC’s position and language.  Price Direct at 79.
(g)   COMMINGLING PROVISIONS 
UNE 14
Should the obligation to commingle be restricted to the extent required by FCC’s rules and orders?
Regarding the dispute over Subsection 7.1 of the UNE Appendix, MCI and SBC propose identical language, except that SBC adds the phrase: “to the extent required by FCC rules and orders.”  Below is set forth the parties’ proposed language for Subsection 7.1:

7.1
Subject to the provisions of this Agreement (including Sections 21 (Lawful [U]NE Combinations) and 22 (Enhanced Extended Loops) of this Appendix), SBC MISSOURI shall permit MCIm to Commingle a Lawful UNE or a combination of Lawful UNEs with facilities or services obtained at wholesale from SBC MISSOURI to the extent required by FCC rules and orders.
MCI submits that SBC’s added language is unnecessary.  As with any change-of-law event, a change in applicable law affecting the parties’ rights and obligations regarding unbundling should be effectuated through the negotiation-and-amendment process set forth in MCIm’s proposed intervening law provision in Section 23 of the GT&C.  Price Direct at 94-95
.
This contract is being negotiated under the terms and conditions of current federal statutes (the Act) and FCC rules (i.e. the TRO and TRRO).  To the extent the law changes or the FCC rules change, such changes should be effectuated through the negotiation-and-amendment process set forth in MCI’s proposed intervening law provision in Section 23 of the GT&C.  The negotiation-and-amendment process allows parties to debate the meaning of law and rule changes which rarely cover all situations experienced by parties in an actual commercial relationship.  MCI’s proposed intervening law provision prevents SBC from unilaterally terminating commingled arrangements currently utilized by or planned by MCI.

UNE 15
What should be the definition and scope of commingling?

Prior to the TRO, as part of a temporary restriction while it modified the universal service regime, the FCC precluded commingling of loops or EELs leased as UNEs with facilities or services leased at wholesale.  In the TRO, however, the FCC determined that the commingling restriction should be eliminated as unnecessary, unreasonable and discriminatory, because it precludes competitors from using an efficient network architecture.  TRO ¶¶ 579-84.  SBC nonetheless attempts to limit commingling in a number of ways unwarranted by the TRO.

Although the definitions proposed by the parties are quite similar, MCI’s definition more closely tracks the FCC’s rules, and there is no reason to deviate from those rules here.  See 47 C.F.R. § 51.5, TRO ¶¶ 579-84.  MCI’s definition makes explicit that the services or facilities with which UNEs can be commingled include any that MCI “has obtained at wholesale from SBC MISSOURI pursuant to any method other than unbundling under Section 251(c)(3) of the Act.”  (Proposed UNE Appendix provision 7.2.1 (emphasis added)).  SBC’s proposed definition does not make this explicit.

As noted in UNE 20, the reason this is important is that SBC is already attempting to impose limitations on the services or facilities that can be commingled.  For example, SBC wants to preclude CLECs from commingling facilities that SBC leases to them based on its obligations under the Section 271 checklist.  SBC thus does not seem to think it is obliged to commingle with UNEs any services or facilities that MCI has obtained at wholesale pursuant to any method.  But the TRO and FCC rules contain no such limitation.  Indeed, all the reasons for permitting commingling generally apply to commingling with wholesale services or facilities obtained under any method.  Price Direct at 97.
SBC attempts to support the notion that it need not commingle 251 UNEs with 271 network elements because it does not consider Section-271 network elements to be either a “wholesale service” or “facility.”  SBC’s position is not supported by the law.  Section 3 “Definitions” of the FTA explains that it amends 47 USC 153 subpart 45 to define a “network element” [not ‘unbundled network element’] as follows: 

the term `network element' means a facility or equipment used in the provision of a telecommunications service. Such term also includes features, functions, and capabilities that are provided by means of such facility or equipment, including subscriber numbers, databases, signaling systems, and information sufficient for billing and collection or used in the transmission, routing, or other provision of a telecommunications service. [Emphasis added.]

A plain reading of this language shows that SBC simply is incorrect.  The definition of “network element” not only explicitly states that a network element is a facility, but it also describes features provided by the switch port.  Also, because the definition is coined in terms of a “network element” instead of an “unbundled network element,” SBC cannot convincingly argue that the statutory framework is referring only to UNEs under Section 251.  Price Direct at 98-99.
UNE 20
Is SBC Missouri obligated to allow commingling of Section 271 checklist items?
SBC proposes contract language that would preclude MCI from commingling facilities acquired pursuant to Section 271 of the Act, with facilities obtained otherwise from SBC.
  No such limitation is found anywhere in the TRO and no change supporting SBC’s position is found in the TRRO.  To the contrary, the TRO provides that CLECs may commingle UNEs with “facilities or services that a requesting carrier has obtained at wholesale from an incumbent LEC pursuant to any method other than unbundling under Section 251(c)(3) of the Act.”
  A CLEC that has obtained facilities under Section 271 has done so pursuant to such a method and is thus entitled to commingle them with UNEs where the CLEC meets the eligibility requirements.  SBC is attempting to graft onto the rules a requirement that is entirely inconsistent with the language of the rules.  That is part of SBC’s longstanding attempt to create obstacles to the use of EELs.  Price Direct at 109.
The FCC eliminated its prior and more restrictive commingling requirement on the basis that this requirement “puts competitive LECs at an unreasonable competitive disadvantage by forcing them either to operate two functionally equivalent networks – one dedicated to local services and one dedicated to long distance and other services – or to choose between using UNEs and using more expensive special access services to serve their customers.”  TRO ¶ 581.

The FCC understood that to operate efficiently carriers must be able to mix all of their customers’ traffic on shared facilities.  If a carrier has local traffic and long-distance traffic, for example, that proceeds along the same route, it generally will combine and concentrate that traffic on a single high-capacity line.  A commingling restriction forbids such efficient deployment of facilities.  Instead, CLECs would be forced to lease and operate two sets of transport lines and concentration facilities.  And although the requesting carrier likely would not be able to use either at full capacity, it would, of course, have to lease both at full price.  Competitive carriers simply cannot compete with ILECs when the ILECs can operate one network while competitors are forced to pay for two.  Price Direct at 110.
The same rationale that justifies commingling of local and access traffic applies to commingling, including commingling of traffic on facilities leased under Sections 251 and 271 of the Act.  Consider, for example, a situation in which a CLEC leased a number of loops and combined the traffic on one leased transport facility, but subsequently this Commission found non-impairment with respect to some of those loops.  Under Section 271 of the Act, Congress determined that the CLEC would still have the right to lease these loops (although perhaps at different prices).  Yet under SBC’s proposed contractual provision, the CLEC could no longer combine on a single transport facility the traffic from these loops with the traffic from the “Section-251” loops.  It would either have to lease separate transport facilities for the Section 271 and Section 251 loops – thereby purchasing two sets of transport facilities with neither used at full capacity – or abandon the plan to lease loops under Section 271 altogether.  This would render largely useless Congress’ direction that BOCs must continue to lease elements on the 271 checklist even after a finding of non-impairment under Section 251.  Price Direct at 110-111.
UNE 16
Under what circumstance is SBC MISSOURI obligated to perform the functions necessary to carry out commingling?
SBC proposal regarding its obligations pertaining to commingling are overly restrictive. Price Direct at 100.  Although SBC controls the facilities that would need to be connected to permit commingling, SBC proposes language under which it will have no obligation to perform commingling under six different scenarios, none of which are set forth in the TRO or supported by sound public policy.  These exceptions are, where:
(i)
The CLEC is able to perform those functions itself; or 

(ii)
It is not technically feasible, including that network reliability and security would be impaired; or 

(iii)
SBC Missouri’s ability to retain responsibility for the management, control, and performance of its network would be impaired; or 

(iv)
SBC MISSOURI would be placed at a disadvantage in operating its own network; or 

(v)
It would undermine the ability of other Telecommunications Carriers to obtain access to UNEs or to interconnect with SBC Missouri’s network; or 

(vi)
CLEC is a new entrant and is unaware that it needs to Commingle to provide a telecommunications service.

The TRO says simply that “an incumbent LEC shall perform the functions necessary to commingle a UNE or a UNE combination with one or more facilities or services that a requesting carrier has obtained at wholesale from an incumbent LEC.”  TRO ¶ 579.  The rules implementing the TRO say the same thing.  See 47 C.F.R. § 51.309 (e).  The only exception set forth in the TRO, and one not set forth in the rules, is if the ILEC proves to the state commission that a combination “is not technically feasible or would undermine the ability of other carriers to obtain access to UNEs or to interconnect with the incumbent LEC’s network.”  TRO ¶ 574.  Thus, of the exceptions SBC proposes, the first, third, fourth, and sixth have no support in the TRO.  The second and fifth exceptions have a basis in the TRO, but only if SBC proves to this Commission that commingling is not technically feasible in the particular circumstances at issue or would undermine the ability of other carriers to obtain access to UNEs.  SBC’s language ignores its burden of proof.  More importantly, SBC has made no such showing.
While the “technical-feasibility and security” exception (the second exception noted above) and the fifth exception (regarding undermining other carriers ability to obtain access to UNEs or to interconnect) are noted in the TRO, MCI submits that to include them in the UNE Appendix in such broad terms could lead to confusion and arbitrary refusals to respond to legitimate requests.  As a general matter, it is difficult to imagine circumstances in which commingling is not technically feasible or would undermine the ability of other carriers to obtain access to UNEs.  Indeed, commingling is the type of activity the ILECs routinely perform for themselves in their networks.
  Going forward, if the parties encounter a problem with a particular request for commingling, SBC can of course return to this Commission, as the TRO allows, to seek relief from having to allow the requested commingling.  But SBC should not be permitted to burden the UNE Appendix with exceptions that enable SBC to make the subjective judgment not to permit commingling or to perform the tasks needed for commingling.

Generally, even if the other exceptions (i, iii, iv, and vi) were not flatly inconsistent with the rules, there would be no basis for such exceptions.  The point of the FCC’s rules is to make it more efficient for competitors to commingle traffic, and thereby facilitate the economic development of competition.  The exceptions SBC proposes to its commingling requirements are simply an effort by SBC to make it more difficult.  As MCI witness Price noted:

With respect to SBC’s first exception, for example, that it will not commingle facilities or services if the CLEC is able to do so itself, this Commission is well aware of the years of litigation over the combination rules.  SBC and other ILECs at times tried to disconnect facilities that were already combined; at times, they said that CLECs should not be permitted to combine elements themselves as they did not want CLECs to manipulate their network; at other times, they suggested CLECs should combine the elements but proposed inefficient ways for them to do so.  This debate should not be repeated here generating years of further litigation. The ILECs own the facilities and provide the services that will be commingled.  They should do the combining.  Indeed, it is doubtful that there is any way for CLECs to do the combining that would not be extremely inefficient.  SBC certainly has not proposed such a method.  More important, SBC did not convince the FCC to create any exception to the commingling requirement where ILECs assert that CLECs can do the commingling themselves.

SBC witness Silver asserts that FCC rules restricting the scope of an ILEC’s obligation to permit UNE combinations also apply uniformly to the process of commingling.  By arguing that the ILEC’s obligation to commingle can be no greater than its obligations were to combine UNEs, SBC witness Silver concludes that the FCC rules governing UNE combinations, which were affirmed in Verizon, equally apply to an ILEC’s commingling obligations.

Ms. Silver is simply wrong.  The exceptions SBC proposes to its commingling requirements are no more than an effort by SBC to make the commingling process difficult rather than efficient.  SBC and other ILECs at times tried to disconnect facilities that were already combined; at times, they said that CLECs should not be permitted to combine elements themselves as they did not want CLECs to manipulate their network; at other times, they suggested CLECs should combine the elements but proposed inefficient ways for them to do so.  This debate should not be repeated here generating years of further litigation.  Price Rebuttal at 20-21.
The other exceptions (iii, iv, and vi) SBC proposes are no better.  For example, SBC failed to convince the FCC that there were circumstances in which commingling would disadvantage the ILECs in running their networks – or at least that the risk of this was sufficient to justify litigation over the scope of any such exception.  Regarding the other exceptions proposed by SBC, they are so vague as to give SBC virtually unfettered discretion to determine – unilaterally – when SBC would allow commingling and when it would not.  Because commingling is a simple activity, the FCC adopted a simple requirement – commingling should be permitted, and the ILECs should do the commingling.  SBC’s proposed language should be rejected.
UNE 17
When is the BFR the appropriate vehicle for submitting certain commingling requests?
MCI requests that the Commission reject SBC’s proposed bona-fide-request process for requests for commingling.  The BFR process is intended for requests for new and undefined UNEs that would require analysis to determine whether they should be provided at all, at what cost and price, and under what conditions.  It is a cumbersome process that takes months to complete at significant cost.  The BFR process is entirely inappropriate for submission of the routine type of requests at issue with commingling, and application of the BFR process would create a substantial and entirely unnecessary obstacle to commingling.  Price Direct at 103-04.
The parties have agreed on the language in BFR Appendix, but MCI has agreed only because the process is rarely used.
  Under the language in the BFR appendix, SBC has 30 days after receiving a BFR to provide a preliminary analysis as to whether SBC will fulfill the request or has concluded that the BFR is not technically feasible or is one SBC is not required to provide.  MCI then has 30 days to request a BFR quote.  SBC then has 90 days to provide a BFR quote as to the first date of availability, installation intervals, applicable rates, development and processing costs, and terms and conditions by which the item will be made available.  Finally MCI has 30 days to confirm its order.  Thus, the BFR process will take approximately 180 days to establish a date sometime thereafter when SBC will fulfill MCI’s request.
  Such delay in the BFR process makes it wholly inappropriate for purposes of commingling requests.

Further, the BFR process is inconsistent with the FCC’s discussion of conversions in TRO paragraph 588.

We conclude that conversions should be performed in an expeditious manner in order to minimize the risk of incorrect payments. We expect carriers to establish any necessary timeframes to perform conversions in their interconnection agreements or other contracts. We decline to adopt ALTS’s suggestion to require the completion of all necessary billing changes within ten days of a request to perform a conversion because such time frames are better established through negotiations between incumbent LECs and requesting carriers. We recognize, however, that converting between wholesale services and UNEs (or UNE combinations) is largely a billing function. We therefore expect carriers to establish appropriate mechanisms to remit the correct payment after the conversion request, such as providing that any pricing changes start the next billing cycle following the conversion request.  (Emphasis added.)
The BFR process is too cumbersome
 and is not reflective of the fact that for conversions it concerns largely a billing issue.  
UNE 18
Which Party’s “ratcheting” proposal should be included in this Agreement?
“Ratcheting” refers to the blending of rates for billing a single circuit with commingled traffic.  MCI agrees with SBC that the FCC did not require ratcheting.  But MCI’s language (in proposed § 7.5.1) precisely tracks the FCC’s discussion, while SBC’s language does not.  MCI’s language, for example, sets out a precise definition of ratcheting, whereas SBC’s proposal provides a definition that applies “as a general matter.”  MCI’s language also specifies what the FCC makes clear:  that SBC shall not deny MCI access to UNEs “. . . on the grounds that such unbundled Network Element(s) share part of SBC MISSOURI’s network with access or other non-unbundled Network Element services.”  MCI’s proposed language tracks the FCC’s language in TRO ¶ 580 and n. 1786.  SBC’s proposed language, so broadly worded, provides the potential for disputes and the opportunity for SBC to attempt to evade its commingling requirements.  Price Direct at 106.
SBC witness Silver claims that MCI’s definition lacks an explanation as to how all portions of the circuit (e.g., whether Access or UNE etc.) are to be billed and that MCI attempts to include only the definition and explanation of how the UNE portion of the commingled circuit would be billed, neglecting all of the other parts and pieces that make up the commingled product.  Mr. Silver either misread or misunderstood MCI’s proposed language or is simply wrong.  Price Rebuttal at 21.
MCI’s proposed language for Missouri UNE Appendix, Subsection 7.5.1, specifically addresses charges for both UNEs and services: 

When MCIm purchases Commingled unbundled Network Elements and wholesale services from SBC MISSOURI, SBC MISSOURI shall charge MCIm on an element-by-element and service-by-service rate.  (Emphasis added.)

As noted above, MCI’s language (in proposed Subsection 7.5.1) precisely tracks the FCC’s discussion, while SBC’s language does not.  MCI’s language, for example, sets out a precise definition of ratcheting, whereas SBC’s proposal provides a definition that applies “as a general matter.”  MCI’s language also specifies what the FCC makes clear:  that SBC shall not deny MCI access to UNEs “…on the grounds that such unbundled Network Element(s) share part of SBC MISSOURI’s network with access or other non-unbundled Network Element services.”  MCI’s proposed language tracks the FCC’s TRO paragraph 580 and footnote 1786.  Price Direct at 106.  Therefore, MCI urges the Commission to adopt its language and reject SBC’s proposal.
UNE 21
What ordering processes should apply to commingling requests?
This issue is resolved.  MCI withdraws its language and agrees to SBC’s proposed language.

UNE 19
Which Party’s proposal about tariff restrictions should be included in this Agreement?
MCI’s proposed language should be accepted.  MCI’s proposed language will help ensure that if SBC changes its wholesale or access tariffs in a manner that impacts the commingling provisions of the Parties’ interconnection agreement, those changes are implemented in the Parties’ agreement through the negotiation-and-amendment process.  This is not merely a hypothetical concern, as some companies have already made modifications to their federal tariffs that have the effect of precluding MCI from commingling.
  SBC’s proposed reference to its FCC Tariff No. 2 potentially allows SBC additional opportunities to evade the commingling requirements.

(h)  ENHANCED EXTENDED LOOPS (EELS) 

UNE 44
Which Party’s language better implements the EELs service eligibility criteria requirements set forth in the Triennial Review order?

MCI and SBC disagree over various discreet provisions regarding implementation of the FCC’s requirements for EELs service eligibility criteria.  In the TRO, the FCC determined that EELs, like UNEs and UNE combinations generally, could be used to provide “qualifying services,” and could also be used to provide non-qualifying services.  The FCC foresaw some risk that carriers would attempt to use high capacity EELs (but not other UNEs or combinations of UNEs) to provide exclusively non-qualifying services.  TRO ¶¶ 591-92.  In particular, the FCC was concerned that providers of exclusively long distance services would attempt to use EELs.  TRO ¶ 598.  The FCC therefore laid out eligibility criteria for access to high capacity EELS.  See 47 C.F.R. § 51.318.

The D.C. Circuit rejected the FCC’s statutory interpretation of Section 251(d)(2) regarding determination of impairment.  TRRO ¶ 15.  The D.C Circuit Court’s action implied rejection of the FCC’s “qualifying services” test.  At the same time, the FCC noted that the D.C. Circuit Court observed, “that competitive carriers probably should not be entitled to rely on UNEs exclusively to provide service in competitive downstream markets such as the commercial mobile wireless service market and the long distance service market.”  Id.  Consequently, the FCC modified its approach to unbundled access to ILEC network elements by setting aside the “qualifying service” test but prohibiting the use of UNEs exclusively to provision telecommunications services in sufficiently competitive markets.  TRRO ¶ 22.

The FCC made clear that “[a] central goal of the service eligibility criteria we establish in this Order is to safeguard the ability of bona fide providers of qualifying service to obtain access to high-capacity EELs while simultaneously addressing the potential for gaming.”  TRO ¶ 595.  It attempted to eliminate “overly intrusive and onerous compliance requirements” that “serve as a drag on competitive entry,” and replace those requirements with far simpler requirements keyed to whether a competitor is providing local voice service.  TRO ¶¶ 595-96.  SBC, however, interprets the eligibility requirements to impose just such overly intrusive requirements.
Although the parties agree that the eligibility requirements only apply to high capacity EELs, not low capacity EELs or other UNEs (see TRO ¶¶ 591-600), the parties disagree about where high capacity EELs should be defined.  MCI proposes to define high capacity EELs in a subsection that is separate from the eligibility criteria themselves – in UNE Appendix, Subsection 22.1.3.  Subsection 22.3.1, which sets forth the eligibility criteria, would then simply provide that SBC shall provide MCI with high capacity EELs when the eligibility criteria have been met.  Price Direct at 86.
SBC, on the other hand, does not want to define the term high capacity EELs in a section separate from the substantive provision governing access to such EELs, but would instead include the definition of high capacity EELs in Subsection 22.3.1 itself.  SBC does not even use the term high capacity EELs in Subsection 22.3.1.  SBC’s proposal in Subsection 22.3.1 states that SBC is not obligated to provide access to “(1) a Lawful unbundled DS1 loop in combination, or Commingled, with a Lawful UNE dedicated DS1 transport facility or service or a Lawful UNE dedicated DS3 (or higher) transport facility or service, or a (2) a Lawful UNE dedicated DS1 transport facility or service in combination, or Commingled, with a Lawful UNE DS1 loop or a Lawful UNE DS1 channel termination service, . . . .”  While SBC’s proposal generally tracks the FCC’s definition of high capacity EELs, MCI believes it is much simpler to define high capacity EELs in a separate provision.  Subsection 22.3.1 can then simply use the term high capacity EELs, rather than including the entire definition in a substantive provision explaining when MCI shall be able to access such EELs.

MCI and SBC also disagree on the language in proposed Subsection 22.3.1.2.1 to implement the eligibility requirement that “each circuit to be provided to each customer will be assigned a local number prior to the provision of service over that circuit.”  47 C.F.R. § 51.318.  First, MCI proposes to include language making clear that it is each “DS1” circuit that must have a local number.  This is eminently clear from the TRO, which discusses “local number assignment to a DS1 circuit.”  TRO ¶ 602.  Indeed, the TRO explains that a DS3 EEL must have one local number assigned to “each DS1-equivalent circuit.”  Id.  See also TRO ¶ 597 (“to demonstrate that it actually provides a local voice service to the customer over every DS1 circuit, we find that the requesting carrier must have at least one local number assigned to each circuit.”)

In addition, SBC proposes to graft onto the requirement that MCI have a local number for each circuit, the additional requirement that must “provide the corresponding Local Telephone Number(s) as part of the required certification.”  UNE Appendix, Subsection 22.3.1.2.1 (emphasis added).  This proposed requirement has no basis in the TRO.  The TRO requires only self-certification, not provision of information that would allow for a pre-audit.  TRO ¶¶ 577, 623-624 & n. 1899.  Indeed, the TRO does not require that competitors maintain any specific type of records supporting their self-certification, much less that they provide them to ILECs with their self certification.  TRO ¶ 629.  And the TRO further states that the local number requirement can be satisfied in some circumstances by a carrier that does not yet have a local number.  TRO ¶ 602.  SBC’s proposed requirement that MCI must provide the local number in order to satisfy the local number requirement would rule this out contrary to the standards of the TRO.

The parties further disagree concerning one aspect of the eligibility criterion that “[e]ach circuit to be provided to each customer will have 911 or E911 capability prior to the provision of service over that circuit.”  47 C.F.R. § 51.318(b)(2)(iii).  Although the parties generally agree on the language to implement this provision (UNE Appendix, Subsection 22.3.1.2.3), MCI and SBC disagree on whether the language should make clear that it is each “DS1” circuit that is being discussed.  The parties disagree even though, as was true for the local number requirement, the FCC made clear that the 911 requirement applies to each DS1 circuit.  The TRO states that “to demonstrate that it actually provides a local voice service to the customer over every DS1 circuit, we find that the requesting carrier. . .must provide 911 or E911 capability to each circuit.”  TRO ¶ 597 (emphasis added).  See also id. ¶ 599 (“[w]e apply the service eligibility requirements on a circuit-by-circuit basis, so each DS1 EEL. . .must satisfy the service eligibility criteria.”)  Id. ¶ 599 (emphasis added).  Thus, MCI submits that the clarifying language – “DS1” circuit – should be included.

Additionally, SBC and MCI disagree with respect to a number of the other eligibility criteria set forth in the proposed UNE Appendix in Subsections 22.3.1.2.4, 22.3.1.2.5, and 22.3.1.2.7, where MCI again included the qualifying language “DS1” to clarify that it is each DS1 circuit that must meet these criteria.  It is explicit in the TRO that the eligibility criteria apply to each DS1 circuit.  See, e.g., TRO ¶¶ 599, 608.  Notwithstanding this explicit requirement in the TRO, SBC will not agree to this language.

Lastly, MCI and SBC disagree over SBC’s proposal to add language in UNE Subsections 22.3.1.2.9 and 22.3.1.2.10.  MCI opposes SBC’s proposals and submits leads to confusion and moreover, is not required by the FCC’s rules or the language of the TRO.  SBC would add in Subsection 22.3.1.2.9 the phrase “and the trunk is located in the same LATA as the end user customer premises served by the EEL.”  The agreed to language, i.e., up to the insertion of SBC’s language, tracks the language of FCC rule 47 C.F.R. § 51.318(d).  SBC should not be allowed to insert superfluous language.  And in UNE Appendix, Subsection 22.3.1.2.10, SBC proposes language based on its unsupported language in the previous section, Subsection 22.3.1.2.9.  SBC’s language would only provide grounds for it to reject MCI’s efforts to utilize EELs pursuant to the FCC’s eligibility criteria and/or lead to disputes between the parties.  For these reasons, SBC’s proposed language should be rejected.

UNE 42
Should MCI’s definition of High Capacity EELs be included in the Agreement?
This issue is basically the same as the second disagreement discussed above in UNE 44.  MCI believes there should be a separate definition of high capacity EELs to which the eligibility requirements will then be applied.  SBC believes that high capacity EELs should effectively be defined in the course of delineating the eligibility requirements.  For the reasons discussed above regarding UNE 44, MCI requests that the Commission adopt MCI’s approach and reject SBC’s proposal.
Although SBC witness Silver asserts that MCI’s proposed definition for high capacity Enhanced Extended Links (EELs) does not include acknowledgment that a high-capacity EEL must terminate in a collocation arrangement that meets the requirements of 47 C.F.R. § 51.318(b) and (c), Mr. Silver misunderstands MCI’s language or ignores it.
  MCI’s proposed language for UNE Appendix, Subsection 22.3.1.2 is virtually a literal application of 47 C.F.R. § 51.318(b) and (c).  Further, MCI’s proposed language includes the requirement that circuits terminate in a collocation arrangement (see Subsection 22.3.1.2.4.).  There is no need to add duplicative and redundant language as proposed by SBC.
UNE 45
Which Party’s language better implements the EELs certification requirements set forth in the Triennial Review Order?  
MCI’s language better implements the FCC’s certification requirements.  The FCC said that carriers requesting high capacity EELs could self-certify that the eligibility criteria have been met.  TRO ¶ 623.  Moreover, the FCC explained that an ILEC that questions the requesting carrier’s self certification cannot withhold the facilities but must instead initiate an audit process.  TRO ¶ 623, n. 1900.

The FCC adopted the self-certification method because it understood that it should be as easy as possible for requesting carriers to establish that the eligibility requirements have been met.  ILECs, including SBC, have consistently erected significant obstacles to use of EELs and have advocated severe restrictions on use of EELs at every turn.  Thus, as the FCC explained, “[a] critical component of nondiscriminatory access [to EELs] is preventing the imposition of any undue gating mechanisms that could delay the initiation of the ordering or conversion process.”  TRO ¶ 623.

MCI’s language better fulfills the FCC’s intent.  MCI proposes self-certification via e-mail or letter.  Although the FCC did not specify the form of self-certification, it stated “that a letter sent to the incumbent LEC by a requesting carrier is a practical method.”  TRO ¶ 624.  SBC in contrast proposes self-certification “on a form provided by SBC MISSOURI.”  This would provide SBC unilateral control over what will be placed on the form, as well as how such a form will be submitted.  It would thus potentially allow SBC to impose undue gating mechanisms that would limit access to EELs in contrast to MCI’s proposed approach, which the FCC itself proclaimed acceptable.

In addition to proposing use of its own and unspecified form for self-certification, SBC proposes language requiring MCI to maintain specific records in order to establish that it has met eligibility requirements.  This is flatly inconsistent with what the FCC said in the TRO.  The FCC explained that while it “expect[ed] that requesting carriers will maintain the appropriate documentation to support their certifications,” it would not impose “detailed recordkeeping requirements.” TRO ¶ 629.  To the contrary, the FCC specifically rejected ILEC demands that it require CLECs to maintain certain specific records.  Id.  Ignoring the FCC’s rules, SBC nevertheless wants to impose the very requirements the FCC rejected.

That is not to say that MCI can just fail to keep any records showing it has met the eligibility requirements.  SBC can always demand an audit.  And if the auditor finds that MCI has not met the eligibility requirements, MCI will lose the right to ongoing use of the EELs in question and will also face a true-up of past charges.  Id. at 627.  Thus, as the FCC understood, there is no reason to require MCI to maintain particular records.  MCI has every incentive to maintain sufficient records on its own.

Therefore, MCI urges the Commission to adopt MCI’s proposed language.
UNE 46
Which Party’s language better implements the EELs auditing requirements set forth in the Triennial Review order?
The provisions in Subsection 22.5 of the UNE appendix set out the terms and conditions under which SBC may audit MCI’s compliance with the eligibility requirements established in Subsection 22.3.  (See also the discussion regarding UNE 44 UNE 45).  Price Direct at 84-90, 90-92.  MCI objects to SBC’s language and the corresponding provisions proposed by SBC because SBC’s proposed contract language goes beyond the TRO in paragraph 626, which states in pertinent part:

We conclude that incumbent LECs should have a limited right to audit compliance with the qualifying service eligibility criteria.  In particular, we conclude that incumbent LECs may obtain and pay for an independent auditor to audit, on an annual basis, compliance with the qualifying service eligibility criteria.

MCI urges the Commission to reject SBC’s overly broad language and accept MCI’s language that more closely tracks the FCC’s discussion of audit provisions.
UNE 47
Should the contract contain a non-waiver clause with respect to provisioning EELs?

SBC’s proposal is unnecessary given that the parties have agreed to a non-waiver provision of general application in GT&C Section 36.  This necessarily also applies to the provision of EELs.  Collins Direct at 9-11.
Moreover, MCI is bound by the eligibility requirements of rule 47 C.F.R § 51.318(b) and has included the proper eligibility requirements in Section 22 of the UNE Appendix.  Accordingly, there is no need for SBC’s proposed “promise” provision because MCI is already required by the law and other sections of the Appendix to comply with the eligibility requirements.

Therefore, MCI urges the Commission to reject SBC’s proposed language for Section 22.6 of the UNE Appendix.

(i)  OTHER ISSUES REGARDING UNES
UNE 40
Should the prices for network reconfiguration service be included in Appendix Pricing or outlined in SBC Missouri’s tariff?
This dispute regarding whether prices for network reconfiguration service be included in Appendix Pricing or outlined in SBC Missouri’s tariff arises from yet another attempt by SBC to narrow its obligation to provide network functions at cost-based rates.  MCI believes that all prices should be in the agreement thereby creating contractual certainty and minimizing if not eliminating, the requirement to look to some other document to ascertain a party’s complete rights and obligations under the ICA.  Further, both parties will know what the price is for each element and service that is ordered.  MCI also disagrees with SBC’s language that would point to an SBC interstate tariff, because that would have the effect of allowing SBC to alter this agreement by making changes to its interstate tariff.  Likewise, it places MCI in a position of “accepting” contractual changes to which MCI has not agreed.  Price Direct at 80-81.
UNE 43
Does SBC Missouri’s proposed introductory phrase in Subsection 22.2.1 have any contractual effect?  
Section 22 of the UNE Appendix is the section specifically on EELs.  Subsection 22.2.1 is an introductory subsection to the EELs section that makes clear that SBC shall provide access to UNEs and combination of UNEs without regard to whether MCI is establishing a new circuit or converting an existing circuit.  The parties have agreed on most of the language in Subsection 22.2.1.  However, SBC wants to add the following introductory phrase (in bold/underlined) to Subsection 22.2.1:

Except as provided below in this Section 22 or elsewhere in the Agreement and subject to this Section and Section 6, Conversion of Wholesale Service to UNEs, SBC MISSOURI shall provide access to UNEs and combinations of UNEs without regard to whether the MCI seeks access to the UNEs to establish a new circuit or to convert an existing circuit from a service to UNEs.  SBC MISSOURI shall provide EELs to MCIm as set forth in this Section.

MCI submits that SBC’s introductory phrase is not only confusing but also unnecessary.  After reading the introductory phrase, someone trying to interpret the contract will be sent scurrying to Section 22 or even the entire agreement to see if there are any exceptions to the directive established in Subsection 22.2.1.  SBC, of course, could readily point to such exceptions if it believed there are any, rather than suggesting inclusion of this opaque introductory phrase.  However, SBC has not done so.

As for the language “subject to this Section and Section 6,” this too, is unnecessary.  Subsection 22.2.1 is “subject” not only to Section 6 on conversions of wholesale services to UNEs, but also to Section 7 on commingling, Section 9 on loops, Section 15 on dedicated transport and indeed to the entire UNE Appendix.  Selecting particular sections to highlight, only leads to confusion with no corresponding benefit.  Price Direct at 83-84.  Thus, the Commission should reject SBC’s proposed introductory phrase and exclude it from the UNE Appendix.

L.  xDSL

xDSL 1
Is the FCC’s Triennial Review Order the sole source of SBC’s obligations to provide xDSL?


No, it is not.  SBC proposes the following language in Section 1.1 of the xDSL Appendix (disputed language in bold): 
“The Appendix xDSL sets forth the terms and conditions that SBC MISSOURI will offer xDSL loops and xDSL Subloops to MCI in accordance with the FCC’s Triennial Review Order and associated and effective implementing rules...”


MCI objects to the bolded language because the TRO is not the sole source of SBC’s obligations to provide xDSL.  There are numerous sources of SBC’s obligations to provide xDSL to MCI, including FCC regulations other than the TRO,
 applicable state law,
 and conditions of the interconnection agreement.
  It is inappropriate to include language in the ICA that recognizes only a portion of SBC’s obligations with regard to xDSL.  SBC’s bolded language should be rejected by the Commission.  Price Direct at 46-47.
xDSL2
Should the Commission adopt SBC’s liability and indemnity language for the DSL appendix in addition to that contained in the GT&C?

No.  It is not necessary to have multiple liability and indemnity provisions scattered throughout the interconnection agreement.  The general liability and indemnity provisions in the GT&C attachment are comprehensive and apply equally to each of the individual appendices.  If these multiple provisions were included in the agreement they would supercede the corresponding provision of general application found in the GT&C attachment.  Equally important, in each case, the fair and reasonable language in the GT&C would be superceded by SBC’s one-sided, self-serving provisions.  Collins Direct at 10.

The Illinois Commerce Commission recently addressed this issue and rejected SBC’s attempt to populate the interconnection agreement with similar language.  ICC Docket 04-0469.  Collins Direct at 10.
xDSL 3
Should time and materials charges be set forth in appendix pricing or as set forth in SBC’s tariff?

SBC proposes to set the prices in its federal tariff, rather than having the prices set out in the interconnection agreement.  This would allow SBC to unilaterally raise the prices it charges MCI for these services provided under the interconnection agreement.  The problems are twofold:  First, SBC would be allowed to raise rates without allowing intervention or review by the Commission.  Secondly, by doing so SBC would create uncertainty in the pricing structure of the interconnection agreement.  Tenerelli Direct at 2-3.  SBC’s proposal should be rejected.
xDSL 4
Should there be an exception to MCI’s obligation to pay for acceptance testing when certain performance standards are not met?

Yes.  MCI is proposing that when SBC fails to properly provision DSL loops 90% of the time, MCI will not be required to pay SBC for acceptance testing for a period of 60 days.  This provision is in MCI’s current agreements with SBC in Michigan and Ohio.  Tenerelli Direct at 4.

The reason MCI wants this language in the agreement is that MCI must rely heavily on SBC meeting its performance obligations under that agreement in order to provide service to its end-user customers.  When SBC fails to properly provision DSL loops as required under the agreement, MCI’s business suffers, as does its relationship with its end-user customers.  Tenerelli Direct at 3.  The Commission should adopt MCI’s proposed language.

xDSL 5
(a)
Are acceptance testing, cooperative testing, loop conditioning, maintenance and repair of xDSL loops within the scope of SBC’s 251(c)(3) unbundling obligations?
(b)
Has SBC waived the argument that it did not voluntarily negotiate the items listed in Issue 5 (a) above?
SBC proposes language limiting its obligations under 251(c)(3) of the Act pertaining to the provision of xDSL loops.  Although the parties agree that SBC is obligated to provide MCI with access to DSL-capable loops, the disagreement pertains to the scope of SBC’s obligations.  

SBC’s language ignores the plain requirements of the FCC’s rules in this regard, specifically, 47 C.F.R. § 51.319(a)(1)(iii) and (iv).  Those rules clearly require SBC to condition, maintain, repair and test xDSL loops provided to MCI.  MCI respectfully requests that the Commission adopt MCI’s proposed language on this issue.  Price Direct at 142-43.
 M.  LINE SPLITTING WITH A CLEC-OWNED SWITCH

LINE SPLITTING 5


What terms and conditions should apply for line splitting with a CLEC-owned switch?

For the purposes of this issue, as Ms. Lichtenberg explained in her direct testimony, the phrase “line splitting with a CLEC-owned switch” is intended to mean “loop splitting.”
  MCI believes that the term “loop splitting” is a more accurate description of the arrangement in question:  the situation in which a voice CLEC and a data CLEC provide DSL and voice service over the same unbundled loop.  The basis for MCI use of the term “loop splitting” derives from the fact that MCI has no embedded base of either unbundled Local Circuit Switching or UNE-P End Users served under the agreement before the Commission for arbitration.
  Because there is no such embedded base of UNE-P end users served by this Agreement, no terms for “line splitting” as an unbundled network element are included in this Agreement. As such, there is no need to distinguish line splitting with unbundled switching from line splitting with CLEC-owned switch.

The disputed language is in section 7.3 of the Line Splitting Appendix.  SBC proposes the following language:

For Line Splitting with a CLEC-Owned Switch, SBC will abide by the provisions outlined pursuant to Appendix xDSL of this Agreement, subject to the outcome of any statewide collaboratives agreed upon changes in the SBC 13-State Line Splitting Collaborative or any applicable state commission collaborative or the Change Management Process, as set forth in sec. 1.2 above.

In the same section, MCI proposed the following:

When provisioning an MCIm Line Splitting order for a standalone Loop where MCIm or a third party CLEC is providing switching, SBC MISSOURI shall use the same length of tie pairs and CFA assignments it uses for Line Splitting in conjunction with SBC MISSOURI provided switching plus an additional CLEC-to-CLEC connection and shall employ a basic installation “lift and lay” procedure, in which the SBC MISSOURI technician lifts the Loop from its existing termination in the applicable SBC MISSOURI Central Office and lays it on a new termination connection to MCIm’s or its Advanced Services Provider’s collocated equipment in the same Central Office utilizing the existing CFA.  When submitting an order for Line Splitting for a standalone Loop where MCIm or a third party CLEC is providing switching, MCIm or its Advanced Services Provider will provide, on the service order, the appropriate frame terminations that are dedicated to Splitters.  SBC MISSOURI will administer all cross connects/jumpers on the COSMIC/MDF and IDF.

The parties disagree as to how SBC should make available loop splitting.  MCI contends that SBC should provide connections at the frame, while SBC would require CLECs to use cage-to-cage cabling and utilize the defunct line splitting collaborative process to seek improvements.

MCI submits that its language is the better option of the two proposals.  SBC has vaguely proposed that it will abide by the outcome of any statewide collaboratives in providing Loop Splitting, but based on SBC’s request, those collaboratives are no longer taking place and importantly, did not reach a decision on the issue of “loop splitting.”  

MCI’s proposed language details the technical process whereby MCI can combine a loop over which a data LEC provides data service with its own switching, to provide voice service to the same customer.
  

Exhibit SL-1 of Ms. Lichtenberg’s rebuttal testimony is a diagram of the loop splitting arrangement MCI is requesting.  As shown on Exhibit SL-1, connections at the Main Distribution Frame (MDF) (or jumpers connecting the MDF to the CLEC’s collocation) are provided, just as SBC provides for any collocated CLEC that purchases unbundled loops to serve customers.  However, since voice and data must be combined on the same loop, more than one jumper is necessary: i.e., (1) one jumper connects SBC’s MDF to the MCI voice switch via MCI’s collocation (line #1), (2) the line going to the residence (which carries both voice and data) is jumpered from SBC’s MDF (or MCI’s CFA on SBC’S MDF) with the MCI splitter in the data collocation cage (line #2A), and (3) one jumper extends the voice pair on SBC’s MDF from the splitter in the data collocation cage to the MDF (line #2B), where it extends to MCI’s voice switch.  Accordingly, when the customer illustrated on Exhibit SL-1 makes a telephone call over the Public Switched Telephone Network (PSTN), the signal traverses line #3 to the MDF, then on line #2A to the Splitter where the voice and data signals are separated.  The voice signal then traverses line #2B to line #1 where it is delivered to the MCI’s Class 5 switch and sent on to the PSTN.  The diagram shows that there is nothing unnecessarily complicated about MCI’s architecture. 
 

The FCC made SBC’s obligation to allow such arrangements clear in the TRO when its stated that, “[a]n incumbent LEC shall provide a requesting telecommunications carrier that obtains an unbundled copper loop from the incumbent LEC with the ability to engage in line splitting arrangements with another competitive LEC using a splitter collocated at the central office where the loop terminates into a distribution frame or its equivalent.”
  In such situations, the loop is connected to CLEC A’s collocation, but must go to the DSLAM in CLEC B’s collocation cage.  Given that both SBC and CLECs already have processes and cables in place to accommodate cross connecting CLEC A with CLEC B at SBC’s main distribution frame, MCI’s Loop Splitting proposal would represent the most efficient form of interconnection and imposes the least amount of intrusion on SBC.  Besides being the most efficient arrangement available, using existing infrastructure benefits the industry.  Both SBC and CLECs have invested heavily in building and supporting the current CFA infrastructure.  This infrastructure is already in place and should be used to provide a cost-effective method to offer CLEC switched line splitting.  This makes the most sense for SBC and for CLECs.

The TELRIC prices currently in effect demonstrate that SBC’s cage-to-cage alternative is less efficient, more complicated, and simply unnecessary.  TELRIC-based non-recurring charges (NRCs) are designed to reflect the forward-looking costs of making a UNE available to a CLEC, oftentimes comprised primarily of the manual work involved.  As such, the NRC is a function of the number of manual work-steps, probability of occurrence of those work-steps, and duration of those work-steps.  Note that SBC’s NRCs for the cage-to-cage alternative range from $4337.86 to $1,404.07
 depending on the type of collocation and type of facility used.  When these charges are compared to SBC Missouri’s NRC rates for cross-connects ($19.96 for a 2 wire loop cross connect without testing; $26.07 for a UNE loop)
 it is clear that SBC’s cage-to-cage cabling entails more involvement by SBC than MCI’s proposal – not less as SBC’s witness Ms. Chapman contends.  This comparison should also shed light on why SBC prefers the cage-to-cage alternative so strongly, i.e., it substantially increases the CLEC’s costs and substantially mitigates its opportunities to compete with SBC in the DSL marketplace.

Further making SBC’s proposal inferior to MCI’s is that it limits MCI’s ability to partner with other CLECs to provide services to customers.  If MCI wants to partner with multiple CLECs in the same central office, under SBC’s proposed language MCI would have to make multiple cable runs from MCI’s collocation through the ILEC area to each individual CLEC’s collocation, thereby duplicating the unnecessary augmentation costs and work.  Alternatively, under MCI’s proposal, because all CLECs are connected to SBC’s frame, accessing each of those individual CLECs at the frame would be a much simpler proposition.  Indeed, the frame is specifically designed as a tool to minimize the effort of connecting central office equipment (regardless of who owns that equipment).  

Furthermore, SBC’s cross-cage alternative would require entirely new inventory systems for both the data and voice CLEC, whose systems are currently designed to interface with SBC and inventory the facilities that connect to SBC’s frame.

Moreover, the proposed architecture MCI proposes is not new and other ILECs have implemented MCI’s proposal.  That fact alone casts serious doubt on Ms. Chapman’s position on loop splitting that it is overly complex and burdensome on SBC.  Both Qwest and Verizon provide connections at the frame identical to those MCI requests here.  Exhibit DP-6, which was inadvertently appended to Don Price’s direct testimony, provides a description of Verizon’s loop splitting arrangement – called loop sharing – downloaded from Verizon’s website and a diagram of the Verizon offering.  As Ms. Lichtenberg demonstrated in her direct testimony, the Verizon diagram illustrates the identical architecture described in Exhibit SL-1.  Hence, it is clear that other ILECs have processes in place to support MCI’s requested arrangement.

MCI’s proposed language finds support in the FCC’s rules.  First, 47 C.F.R. § 51.319(a)(1)(ii)(B) states that “an incumbent LEC must make all necessary network modifications…for loops used in line splitting arrangements.”  While SBC’s obligation under this rule is broad (as indicated by the FCC’s use of the term “all network modifications”), MCI sets forth a precise process for the necessary modifications to make available a line-splitting arrangement in conjunction with an MCI-owned switch.  As such, MCI’s language is consistent with FCC rules and asks nothing of SBC that it is not already obligated to provide under federal law.

Second, the specific modifications that MCI proposes be delineated in the parties’ agreement are consistent with the FCC’s Collocation Remand Order, wherein the FCC stated that “in provisioning cross-connects, incumbent LECs should use the most efficient interconnection arrangements available” and that the FCC’s requirement “merely allows the collocator to use the existing network in as efficient a manner as the incumbent uses it for its own purposes.”
  In fact, the FCC further recognized that “[c]ross-connects can run through the main distribution frame or an intermediate distribution frame when being used to connect two pieces of equipment.”
  MCI’s proposed language is consistent with each of these FCC requirements, because it allows the parties to utilize the existing network and results in the most efficient arrangement for Loop Splitting.
  Finally, SBC does not construct dedicated connecting facilities between its own switch and the splitter of its advanced services affiliate but instead relies on the MDF to facilitate the necessary connection.  Lichtenberg Direct at 14.
While MCI has always been willing to participate in collaborative efforts, and continues to do so, non-Commission mediated collaboratives have, thus far, been unsuccessful in resolving this issue and there is no reason to believe that the parties will ever reach agreement on this issue in collaboratives.  SBC has steadfastly refused to negotiate this arrangement within the collaborative setting.

Moreover, in a non-Commission mediated collaborative, SBC has ultimate veto power in the collaborative process (as illustrated by SBC’s refusal to provide Loop Splitting with connections at the frame), and therefore has nothing to lose by agreeing to abide by the outcome of these collaboratives within contract language.  All indications from the collaboratives suggest that SBC’s proposed Section 7.3 of the Line Splitting Appendix is, in effect, no more than a commitment to provide nothing (as it is unlikely that SBC will voluntarily change its position on this issue in future collaborative efforts).  Indeed, SBC Witness Chapman testified in Texas Docket No. 29175 that:

SBC decided…that it would not continue to pursue the development of this potential offering [Loop Splitting with connections at the frame].  SBC shared this decision with the CLECs at the February 2004 13-state line splitting collaborative; however, SBC also indicated that it would still be willing to consider such an arrangement on a business-to-business basis.
 (emphasis added)

Not only does this testimony demonstrate that SBC has no intention of making an efficient Loop Splitting arrangement available, but it also illustrates how SBC “holds all the cards” in the collaborative process.

For the reasons noted above, MCI urges the Commission to reject SBC’s proposed language for Section 7.3 of the Line Splitting Appendix in favor of MCI’s proposed language.

N.  COORDINATED HOT CUTS
CHC 1
What terms and conditions for Hot Cuts and Coordinated Cutovers should be included in the Agreement?
MCI’s terms and conditions for coordinated cutovers should be included in the agreement since it is virtually identical to the language that SBC agreed to in both Michigan and Texas.  SBC proposes to add language that improperly limits its obligations to provide MCI with non-discriminatory service under the Act, and attempts to permit SBC unilaterally to change mutually agreed upon scheduling.  MCI’s language is intended to ensure that customers’ telecommunications services are not disrupted if a cutover cannot be completed as planned by MCI and SBC.  

The new appendix proposed by SBC adds nothing to the parties’ agreement, but it may inappropriately be seized upon as justification for billing additional and unwarranted amounts to MCI.  Prices for services provided pursuant to this agreement are set forth in the pricing appendix.  SBC’s proposal is unnecessary, duplicative, and potentially misleading.  SBC Missouri’s proposed language is therefore unnecessary and should be omitted from the Agreement.  Lichtenberg Direct at 17-18.
III.  Conclusion


For the reasons stated herein, MCI respectfully prays that the Commission adopt its positions and language and reject the positions and language of SBC.
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� Michigan Bell Telephone Company d/b/a Ameritech Michigan v. MCImetro Access Transmission Services, Inc. 323 F.3d 348 (6th Cir. 2003).


� The FCC’s “qualifying services” distinction has been overturned by the D.C. Circuit’s USTA II decision.


� MCI witness Price refers to “Price Schedule 18” on page 158 of his Direct Testimony.  That reference should be to “Price Schedule 22.”


� Originally there were 47 UNE issues on the MCI/SBC DPL.  MCI and SBC have resolved 11 of those issues and partially resolved 2 others.


� 	Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, Third Report and Order and Fourth Further Notice of Proposed Rulemaking, 15 FCC Rcd 3696, 3699, ¶ 2 (1999) (UNE Remand Order), reversed and remanded in part sub. nom. United States Telecom Ass’n v. FCC, 290 F.3d 415 (D.C. Cir. 2002) (USTA), cert. denied sub nom. WorldCom, Inc. v. United States Telecom Ass’n, 123 S.Ct 1571 (2003 Mem.)


� 	In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, and Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket Nos. 01- 338, 96-98 & 98-147, Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, FCC 03-36 (rel. Aug. 21, 2003) (“Triennial Order” or “TRO”).


� 	In the Matter of Unbundled Access to Network Elements, WC Docket No. 04-313; Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338; Order on Remand, FCC 04-290 (February 4, 2005) (“TRRO”).


� 	Bold underscored language is that proposed by SBC and opposed by MCI; bold italicized language is language proposed by MCI and opposed by SBC.


� 	Collins Direct at 6-8.  As is discussed in more detail below regarding UNE 3, UNE 9, and UNE 39, SBC’s definition for Lawful UNEs is consistent with its overall position on declassification and transitional UNEs, which is that SBC should be allowed to unilaterally interpret commission and court decisions and effectuate their impacts as it sees fit without engaging in the ICA’s intervening law provisions.  SBC’s position is underscored by its SBC’s proposed Section 1.1.2, which would specifically allow SBC to interpret future UNE-related decisions, determine what it believes is the proper impact of those decisions, unilaterally determine whether these decisions affect the Lawful UNEs, and, if so, revoke those UNEs that it believes no longer qualify as Lawful UNEs without pursuing the change of law provisions.  SBC’s language would make it all too easy for anti-competitive abuse.





� 	Silver Direct at 8.


� 	Silver Direct at 9.


� 	ICC Order in Docket 04-0469 at 25, referencing the ICC’s XO Arbitration Order at 46.


� 	Bold/Underline language is SBC’s proposed language and Bold/Italics language is MCI’s proposed language.  Normal text (i.e., non-bold/underline and non-bold/italics) reflects agreed-to contract language.


� 	Price Rebuttal at 7-8.


� 	47 U.S.C. § 251(c)(3).


� 	47 U.S.C. § 153(46).


� 	Local Competition Order ¶ 356.


� 	Price Direct at 8.


� 	Price Rebuttal at 8.


� 	In re SBC Michigan, Docket No. U-13758 (Mich. PSC Aug. 18, 2003) (“MCIm may provide service to other telecommunications carriers using UNEs purchased under the interconnection agreement”).


� 	ICC Order in Docket No. 04-0469.


� 	Price Direct at 14.


� 	TRO, ¶ 571.


� 	Price Direct at 14.


� 	Not only does SBC concede that MCI should be able to access DS0, DS1 and DS3 loops without collocating, but Mr. Hatch also concedes that MCI should be able to access a DS0 loop/dedicated transport UNE combination without collocation.  Hatch Direct at 38


� 	As noted in Mr. Price’s rebuttal testimony at 13 in the spirit of compromise, MCI offers to strike the phrase “service” from its proposed language in Section 4.2.4.


� 	Price Direct at 18.


� 	Price Direct at 18-19.


� 	TRRO at ¶¶ 229-232. 


� 	Silver Direct at 51-52.


� 	Price Direct at 20-21.


� 	Price Direct at 21.


� 	Id.


� 	Id. at 15.


� 	Price Rebuttal at 15.


� 	Price Direct at 24-25.


� 	Price Direct at 26.


� 	Smith Direct at 10.


� 	Id.


� 	Id.


� 	47 CFR §51.319(a)(5)(i).


� 	UNE Appendix Section 9.1.1 (emphasis added)


� 	Smith Direct at 11.


� 	Arbitration Award in Texas Docket No. 26904, February 3, 2004 at 4. [Emphasis added.]


� 	“Notwithstanding the lack of direct, specific definitions of “end user customer premises” in FCC Orders and federal law, the Arbitrators find that there is sufficient record evidence and reliable reference source material to conclude that SBC Texas’ interpretation of the ICA definition of “end user customer premises” to be a reasonable expression of the parties’ contractual intent.”  Arbitration Award at 10.


� 	Smith Direct at 10.


� 	These issues also relate to SBC’s inappropriate definition of Lawful UNEs under Section 1.5.  


� 	Collins Rebuttal at 2-20.


� 	Collins Rebuttal at 8.


� 	MCI proposes that Sections 1.1.3 and 1.1.4 be omitted in their entirety.  Collins Rebuttal at 6-7.


� 	Collins Rebuttal at 8.


� 	ICC Order – Arbitration Decision at 46-50, XO Illinois, Inc.: Petition for Arbitration of an Amendment to an Interconnection Agreement with Illinois Bell Telephone Company Pursuant to Section 252(b) of the Communications Act of 1934, as Amended, ICC Docket No. 04-0371 (September 9, 2004).).


� 	Sections 9.8.1 and 9.8.2, 9.8.5, and 9.8.6 were withdrawn by SBC.


� 	SBC’s proposed Section 5.1 states that Section 5 does not apply to high capacity loops and dedicated transport.


� 	Collins Rebuttal at 10-11.


� 	Collins Rebuttal at 11.


� 	Silver Direct at 29-30.


� 	Silver Direct at 30.


� 	Silver Direct at 29.


� 	Collins Rebuttal at 14.


� 	Collins Rebuttal at 15. 


� 	Silver Direct at 30-31.


� 	Collins Rebuttal at 17-18.


� 	Price Direct at 28.


� 	Though the specific language in Sections 9.2 [“if available”] and 15.2 [“only where such facilities exist at the time of MCIm’s request”] (also disputed by this DPL issue) is somewhat different, the basic debate is the same as that for Section 20.1.19.  Price Direct at 29.


� 	Id. at 29-30.


� 	TRRO, ¶ 64, fn. 181.


� 	Price Direct at 30.


� 	Price Direct at 49.


� 	Price Direct at 50.


� 	Price Direct at 51-52.


� 	Price Direct at 52.


� 	Price Direct at 52.


� 	Price Rebuttal at 27-28.


� 	TRO, ¶ 640.


� 	Mr. Smith’s direct testimony on page 31-32 regarding the “legal, policy and business reasons” for recovering RNM costs misses the point.  MCI is not arguing that SBC should not recover the costs to which it is entitled under FCC rules.  SBC simply ignores its obligation to demonstrate that the charges it is attempting to impose on CLECs for RNMS are not already recovered via the UNE loop rate.  Indeed, Mr. Smith’s direct testimony at 32 suggests that SBC has no intention of ever demonstrating that it is not double recovering its costs. 


� 	Price Direct at 53-54.


� 	NYPSC Order in Cases 02-C-1233/04-C-0314/04-C-0318, February 10, 2005.


� 	Price Direct at 54-55.


� 	Price Direct at 55-56.


� 	Price Direct at 56.


� 	Price Direct at 74. 


� 	Price Direct at 73-74.


� 	Price Rebuttal at 6-7.


� 	In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, and Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket Nos. 01- 338, 96-98 & 98-147, Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, FCC 03-36 (rel. Aug. 21, 2003) (“TRO”).


� 	Price Direct at 75.


� 	TRO  ¶ 587. 


� 	Price Direct at 76.


� 	Price Direct at 78.


� The PSC has already rejected similar language proposed by SBC for inclusion in its tariffs.  The Commission stated:  SBC Missouri did not articulate, why there is a need to express in the tariff that commingling is limited “to the extent provided by” the interconnection agreement . . .[b]y adding the “to the extent provided” language and by not defining which specific tariffs are being referenced, SBC Missouri may be creating a limitation that would not otherwise exist.  At the very least, SBC Missouri is creating future disputes over the interpretation of that tariff language.  Mo PSC Docket No. TT-2004-0245 (January 27, 2004).  See Price Direct at 95.


� 	See proposed Subsection 7.7 (“Commingling in its entirety (including its definition, the ability of MCI to Commingle, SBC MISSOURI’s obligation to perform the functions necessary to Commingle, and Commingled Arrangements) shall not apply to or otherwise include, involve or encompass SBC MISSOURI offerings pursuant to 47 U.S.C. § 271 that are not Lawful UNEs under 47 U.S.C. § 251(c)(3).”)  


� 	TRO ¶ 579; 47 C.F.R. § 51.5. [Emphasis added.]  


� Price Direct at 101, citing to TRO ¶ 581 & n. 1791.  See also TRO ¶ 583 (addressing billing and operational issues raised by Verizon and finding they did not warrant a commingling restriction).


� Price Direct at 102.


� Price Rebuttal at 20-21.  See also Silver Direct at 111.


� It is MCI’s understanding that there is only one instance (which was in Texas) in the past eight years since MCI’s first Interconnection Agreement with SBC where the BFR process was utilized.  Price Direct at 104.  


� Price Direct at 104.


� Price Direct at 105.


� Price Direct at 108.


� Silver Direct at 116.


� 	See, e.g., Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, Third Report and Order and Fourth Further Notice of Proposed Rulemaking, 15 FCC Rcd 3696, 3699, ¶ 2 (1999) (UNE Remand Order), reversed and remanded in part sub. nom. United States Telecom Ass’n v. FCC, 290 F.3d 415 (D.C. Cir. 2002) (USTA), cert. denied sub nom. WorldCom, Inc. v. United States Telecom Ass’n, 123 S.Ct 1571 (2003 Mem.) (“UNE Remand Order”), ¶ 15.


� 	The Commission has jurisdiction over the rates and rentals charged by telecommunications companies including rates and charges for the use of telecommunications facilities. State law also requires the Commission to determine that such rates, charges, rentals or services are not unjust, unreasonable, unjustly discriminatory or unduly preferential or in any way in violation of law. Missouri Title 25, Chapter 386.240.


� 	See, e.g., Section 10.3.1.5 and Section 8 of the UNE Appendix.


� 	Lichtenberg Direct at 8.  MCI uses the term “loop splitting” to refer to line splitting with a CLEC owned switch, as opposed to line splitting which MCI refers to as line splitting with ULS (which is not covered by this ICA).  SBC also finds it important to distinguish between the two types of provisioning platforms (see, Chapman Direct at 9).


� 	Id.  There is no disagreement between SBC and MCI that MCI does not have an embedded base of either unbundled Local Circuit Switching or UNE-P End Users served through this Agreement.


� 	Chapman Direct at 40-41.


� 	Lichtenberg Direct at 10-12.


� 	Lichtenberg Direct at 12-13.  The cage to cage alternative that Ms. Chapman references involves much more work on SBC’s part than does MCI’s requested architecture, and therefore Ms. Chapman’s claim that the available architecture allows CLECs to manage their own offerings with “minimal SBC Missouri involvement” is simply false.  Chapman Direct at 41.


� 	47 CFR §51.319(1)(ii).  


� 	SWBT Missouri, Local Access Service Tariff, PSC No. 42, Section 2, Sheets 80, effective 10/12/01. “collocation to collocation connection” service.


�	Lichtenberg Direct at 12. 


� 	Lichtenberg Rebuttal at 9.


� 	Lichtenberg Direct at 13; Lichtenberg Rebuttal at 11.


� 	Collocation Remand Order, ¶76.


�	 Id. ¶ 58.


� 	SBC had pursued, as an alternative to this arrangement, cage-to-cage cabling, which is more expensive, is inefficient, is inconsistent with the FCC’s pronouncements described above, and strands existing network capacity.  Lichtenberg Direct at 11-12.


� 	Texas PUC Docket No. 29175, MCI Ex. 1 at 73 (Starkey Direct) (Citing to Response Testimony of Carol Chapman, Texas Docket No. 29175, March 26, 2004 at 56).
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