                                                     


   STATE OF MISSOURI

 PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 20th day of November, 2003.

In the Matter of a Commission Inquiry into
)


the Possibility of Impairment without 
 )

Case No. TO-2004-0207
Unbundled Local Circuit Switching When 
)

Serving the Mass Market 
)

ORDER MODIFYING SERVICE REQUIREMENTS,

DENYING CHALLENGE TO CONFIDENTIAL DESIGNATION,

AND DENYING MOTION TO MODIFY PROTECTIVE ORDER

Syllabus:

This order modifies certain service requirements to accommodate the large number of parties, denies a motion to challenge the highly confidential designation applied to information in several pleadings, and denies a motion to modify the standard protective order.  It also clarifies the procedure that non-facilities-based competitive local exchange carriers may use to withdraw from the case.

Service Requirements:

There are a large number of parties in this case, and to provide all of them with paper copies of all filings would be cumbersome and inefficient.  The Commission will allow service of pleadings, briefs, and testimony to be made electronically by emailing an electronic copy to each party.  To that end, each party will be required to file a letter or a pleading that lists that party’s email address.
  Note that any party withdrawing from the case, as discussed below, need not submit its email address.

In order to receive non-redacted (i.e., proprietary and highly confidential) versions of filings, a party must file a signed nondisclosure agreement
 or an entry of appearance by the lawyer representing the party. 

Withdrawal from the Case:

As stated in the Commission’s Order Creating Case and Establishing Initial Filing Deadlines, any certificated competitive local exchange carrier (CLEC) that provides service solely on the basis of resold incumbent local exchange carrier services may request to withdraw from the case.  To do so, such a carrier may simply file a letter with the Commission stating:  A) that it provides service solely on the basis of resold incumbent local exchange carrier services; and B) that it wishes to withdraw from the case.  Note that any party withdrawing from the case need not submit its email address as discussed above.

Motion to Challenge Highly Confidential Designation:

On November 17, 2003, Sprint Missouri, Inc. and Sprint Communications L.P. filed a motion to remove the highly confidential designation from information contained in the initial filings made by Southwestern Bell Telephone Company d/b/a SBC Missouri, and CenturyTel of Missouri LLC and Spectra Group LLC d/b/a CenturyTel.  Specifically, Sprint asks that the list of the names of switch providers and the list of potential switch providers be declassified. Sprint alleges that the names of the switch providers are public information, and that a list of facilities providers does not merit a Highly Confidential designation. 

At the prehearing conference held on November 18, SBC Missouri and CenturyTel stated that they designated the material highly confidential on the expectation that the CLECs to which the information pertains would consider it Highly Confidential.  At least one CLEC at the prehearing indicated its agreement.  In pleadings filed on November 19, SBC Missouri and CenturyTel pointed out that the lists Sprint seeks to make public are not simply lists of CLECs, but are rather lists that SBC Missouri and CenturyTel compiled of CLECs with particular, specific characteristics (i.e., they have switches used to provide switching to mass market customers, or they provide transport services.) 

In addition to SBC Missouri and CenturyTel, several CLECs filed responses to Sprint’s motion.
  These CLECs object to Sprint’s motion to make this information public, to the extent the information pertains to them. 

The Commission determines that the information at issue is properly considered Highly Confidential.  Sprint’s assertions that the information is publicly available are not convincing, because the information at issue has been distilled from information that may be publicly available.  The lists at issue are of CLECS with specific characteristics, and it appears that revealing those characteristics would reveal sensitive information.  The Commission will deny the motion to make public the information designated Highly Confidential.

Motion to Modify Protective Order:

Also on November 17, Sprint filed a motion to modify the Commission’s standard protective that has been established in this case.  In essence, Sprint requests that in-house personnel be given the same access to Highly Confidential information that outside experts have.  Sprint alleges that its due process rights will be violated if this modification is not made. 

MCImetro Access Transmission Services, LLC, MCI WorldCom Communications, Inc., Brooks Fiber Communications of Missouri, Inc., and Intermedia Communications, Inc. jointly filed a response generally supporting Sprint’s motion, as did Birch Telecom, Inc., Z-Tel Communications, Inc., Sage Telecom, Inc., and Covad Communications Company. While there are some differences of approach, all of these parties want their in-house personnel to have the same access to Highly Confidential material that independent outside experts have.

SBC Missouri filed a response opposing Sprint’s motion.  SBC Missouri states that the standard protective order as implemented here balances the needs of parties for access to information and the needs of other parties to protect sensitive information.  SBC Missouri notes that the Commission has on numerous occasions rejected similar requests to modify the standard protective order.

The Commission has considered similar motions in the past, and has generally rejected them.  An exception is Case No. TC-2002-190, cited by Sprint.  In that case, the exception was narrowly drawn, and specifically applicable only to that case.  There, Mid-Missouri Telephone Company filed a complaint alleging that SBC Missouri delivered traffic to Mid-Missouri without compensation, but designated information about the traffic that SBC Missouri delivered as Highly Confidential, thereby preventing SBC Missouri’s personnel from evaluating claims about its own traffic. 

The Commission declines to extend that narrow exception to this case.  As the Commission noted in Case No. TO-2002-397 (cited by SBC Missouri), using the standard protective order in this case will not violate any party’s due process rights.  It may mean an increase in expense, and it may be inconvenient, but it will protect sensitive competitive information.  The Commission will deny the motion to modify the protective order.

IT IS THEREFORE ORDERED:
1.
That every party shall file its email address as described herein.

2.
That service may be made upon parties to this case as described herein.

3.
That the motion to remove the Highly Confidential designation filed by Sprint Missouri, Inc. and Sprint Communications L.P. on November 17, 2003, is denied. 

4.
That the motion to modify the protective order filed by Sprint Missouri, Inc. and Sprint Communications L.P. on November 17, 2003, is denied. 

5.
That this order shall become effective on November 20, 2003. 




BY THE COMMISSION




Dale Hardy Roberts




Secretary/Chief Regulatory Law Judge

(S E A L)

Gaw, Ch., Murray, Simmons, Forbis and Clayton, CC., concur

Mills, Deputy Chief Regulatory Law Judge

� In the unlikely event that one of the telecommunications companies that has been made a party to this case does not have an email address, that party may file an affidavit to that effect. If a party does file such an affidavit, the other parties will be required to serve that party paper copies of all filings.





� APPENDIX “A” to the protective order issued November 6, 2003, in this case.





�  AT&T Communications of the Southwest, Inc., AT&T Local Services on behalf of TCG St. Louis, Inc. and TCG Kansas City, Inc., and McLeodUSA Telecommunications Services, Inc.
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